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[RULE 13.19] 

  

  

COURT FILE NUMBER 2001-08972 

COURT COURT OF QUEEN'S BENCH OF ALBERTA 

JUDICIAL CENTRE CALGARY 

 IN THE MATTER OF THE COMPANIES' 
CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c 
C-36, as amended 

 APPLICATION OF BJ SERVICES HOLDINGS 
CANADA, ULC 

DOCUMENT AFFIDAVIT 

ADDRESS FOR SERVICE AND 
CONTACT INFORMATION OF 
PARTY FILING THIS 
DOCUMENT 

BENNETT JONES LLP 
Barristers and Solicitors 
4500 Bankers Hall East 
855-2nd Street SW 
Calgary, Alberta  T2P 4K7 

Attention:  Kelsey Meyer / Keely Cameron 
Telephone No.: 403-298-3323 / 403-298-3324 
Fax No.: 403-265-7219 
Client File No.:  78081-9 

AFFIDAVIT #2 OF ANTHONY C. SCHNUR 

Sworn on October 9th, 2020 

I, Anthony C. Schnur, of Houston, Texas, SWEAR AND SAY THAT: 

1. I am the Chief Restructuring Officer of BJ Services, LLC ("BJ Services") and a Senior 

Managing Director with Ankura Consulting Group, LLC ("Ankura"), restructuring 

advisors to BJ Services, LLC, BJ Services Holdings Canada, ULC ("BJ Canada"), BJ 

Management Services, L.P. and BJ Services Management Holdings Corp. (collectively, 

the "Chapter 11 Debtors") and therefore have personal knowledge of the matters 
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deposed to herein except where otherwise stated to be based upon information and belief, 

in which case I verily believe the same to be true.  

2. I make this Affidavit (my "Affidavit #2") supplementary to my previous Affidavit in 

these proceedings.  Capitalized terms used in my Affidavit #2 that are not otherwise 

defined herein shall bear the meanings given in my Affidavit #1 sworn August 21, 2020. 

The Chapter 11 Proceedings Update 

3. As is set out in my Affidavit #1, the Chapter 11 Debtors and their other affiliates 

(collectively, the "Company") are, collectively, a leading provider of hydraulic fracturing 

and cementing services to upstream oil and gas companies engaged in the exploration and 

production (“E&P”) of North American oil and natural gas resources (the "Fracturing 
Business" and the "Cementing Business", respectively).   

4. The Chapter 11 Debtors have successfully completed sales processes and a number of 

sales which have resulted in sale approval orders by both the U.S. Bankruptcy Court and 

this Honourable Court.  

5. On September 2, 2020, the U.S. Bankruptcy Court granted an Agreed Order With 

Respect to GACP Finance Co., LLC's Emergency Motion for Relief from the Automatic 

Stay (the "GACP Order").  A true copy of the GACP Order is attached hereto as 

Exhibit "1". 

6. On September 10, 2020, the U.S. Bankruptcy Court granted a Fifth Interim Order 

(I) Authorizing Debtors to Use Cash Collateral Pursuant to Section 363(c) of the 

Bankruptcy Code; (II) Granting Adequate Protection to the Prepetition Secured Parties; 

(III) Scheduling a Final Hearing Pursuant to Bankruptcy Rule 4001(b); and (IV) Granting 

Related Relief (the "Fifth Interim Cash Collateral Order").  A true copy of the Fifth 

Interim Cash Collateral Order is attached hereto as Exhibit "2". 

7. On September 25, 2020, the U.S. Bankruptcy Court granted a Sixth Interim Order 

(I) Authorizing Debtors to Use Cash Collateral Pursuant to Section 363(c) of the 

Bankruptcy Code; (II) Granting Adequate Protection to the Prepetition Secured Parties; 
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(III) Scheduling a Final Hearing Pursuant to Bankruptcy Rule 4001(b); and (IV) Granting 

Related Relief (the "Sixth Interim Cash Collateral Order").  A true copy of the Sixth 

Interim Cash Collateral Order is attached hereto as Exhibit "3". 

8. On October 2, 2020, the U.S. Bankruptcy Court granted an Agreed Order Granting 

Limited Relief From the Automatic Stay to Donlen Corporation, Donlen Trust, and 

Donlen Fleet Leasing Ltd. (the "Donlen Order").  A true copy of the Donlen Order is 

attached hereto as Exhibit "4". 

9. On October 9, 2020, the U.S. Bankruptcy Court granted a Seventh Interim Cash 

Collateral Order (I) Authorizing Debtors to Use Cash Collateral Pursuant to Section 

363(c) of the Bankruptcy Code; (II) Granting Adequate Protection to the Prepetition 

Secured Parties; (III) Scheduling a Final Hearing Pursuant to Bankruptcy Rule 4001(b); 

and (IV) Granting Related Relief (the "Seventh Interim Cash Collateral Order").  A 

true copy of the Seventh Interim Cash Collateral Order is attached hereto as Exhibit "5". 

10. The Chapter 11 Debtors are working towards seeking U.S. Bankruptcy Court approval of 

a plan which (a) provides for the full and final resolution of certain funded debt 

obligations; (b) contemplates the creation of Liquidating Trust and appointment of a 

Liquidation Trustee to (i) wind down the Chapter Debtors’ businesses and affairs; (ii) pay 

and reconcile Claims; and (iii) administer the Plan in an efficacious manner; (c) provides 

for Cash distributions in accordance with the Plan; and (d) pays Allowed Administrative 

and Priority Claims (the "Confirmation Order"). The Chapter 11 Debtors believe that 

confirmation of the plan will avoid the lengthy delay and additional cost of liquidation 

under chapter 7 of the Bankruptcy Code.   

11. Following the granting of a Confirmation Order, I understand that BJ Canada intends to 

seek Canadian recognition of the Confirmation Order. 

Relief Sought 

12. In an effort to further ensure consistency, efficiency and cooperation, BJ Canada as 

Foreign Representative seeks recognition by this Honourable Court of the Fifth Interim 
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Cash Collateral Order, the Sixth Interim Cash Collateral Order, the Donlen Order, and the 

GACP Order. 

Recognition of the Fifth Interim Cash Collateral Order 

13. BJ Canada seeks an Order recognizing in Canada and enforcing the Fifth Interim Cash 

Collateral Order.  The motion for the Cash Collateral Order is attached as Exhibit "14" to 

the Affidavit #1 of Warren Zemlak.  The motion for the Cash Collateral Order sets out 

the grounds for the same, and the Fifth Interim Cash Collateral Order, inter alia: 

(a) authorizes the Chapter 11 Debtors to continue to use the cash collateral of the 

Prepetition ABL Secured Parties, CLMG Collateral of the CLMG Secured Parties and 

GACP Collateral of the GACP Secured Parties (as those terms are defined therein) in 

accordance with the terms and conditions set forth therein, (b) grants superpriority claims 

and automatically perfected liens, security interests and other adequate protection, as 

applicable, to the Prepetition ABL Secured Parties, CLMG Secured Parties and the 

GACP Secured Parties to the extent of any diminution in value of their interest in the 

Prepetition ABL Collateral, including Cash Collateral, in the CLMG Collateral, as 

applicable, or in the GACP Collateral, as applicable, under or in connection with the 

Prepetition ABL Loan Documents, the CLMG Term Loan Agreement, or the GACP 

Term Loan Agreement (as those terms are defined therein), (c) subject to certain 

challenge rights of certain parties in interest, approves certain stipulations by the Chapter 

11 Debtors with respect to the Prepetition ABL Loan Documents, CLMG Term Loan 

Credit Agreement, and the liens and security interests arising therefrom; (d) vacates and 

modifies the automatic stay imposed by section 362 of the U.S. Bankruptcy Code; 

(e) waives the Chapter 11 Debtors' right to assert with respect to the Prepetition ABL 

Collateral, the Cash Collateral or the Adequate Protection Collateral (as defined therein), 

any claims to surcharge pursuant to section 506(c) of the U.S. Bankruptcy Code, any 

"equities of the case" exception pursuant to section 552(b) of the U.S. Bankruptcy Code 

and the equitable doctrine of marshalling or any similar doctrine, (f) schedules pursuant 

to Bankruptcy Rule 4001(b) a final hearing to consider entry of the Final Order; 

(g) waives any applicable stay with respect to the effectiveness and enforceability of the 
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Fifth Interim Cash Collateral Order and as later applicable the Final Cash Collateral 

Order, and (h) grants related relief. 

Recognition of the Sixth Interim Cash Collateral Order 

14. BJ Canada seeks an Order recognizing in Canada and enforcing the Sixth Interim Cash 

Collateral Order.  The motion for the Cash Collateral Order is attached as Exhibit "14" to 

the Affidavit #1 of Warren Zemlak.  The motion for the Cash Collateral Order sets out 

the grounds for the same, and the Sixth Interim Cash Collateral Order, inter alia: 

(a) authorizes the Chapter 11 Debtors to continue to use the cash collateral of the 

Prepetition ABL Secured Parties, CLMG Collateral of the CLMG Secured Parties and 

GACP Collateral of the GACP Secured Parties (as those terms are defined therein) in 

accordance with the terms and conditions set forth therein, (b) grants superpriority claims 

and automatically perfected liens, security interests and other adequate protection, as 

applicable, to the Prepetition ABL Secured Parties, CLMG Secured Parties and the 

GACP Secured Parties to the extent of any diminution in value of their interest in the 

Prepetition ABL Collateral, including Cash Collateral, in the CLMG Collateral, as 

applicable, or in the GACP Collateral, as applicable, under or in connection with the 

Prepetition ABL Loan Documents, the CLMG Term Loan Agreement, or the GACP 

Term Loan Agreement (as those terms are defined therein), (c) subject to certain 

challenge rights of certain parties in interest, approves certain stipulations by the Chapter 

11 Debtors with respect to the Prepetition ABL Loan Documents, CLMG Term Loan 

Credit Agreement, and the liens and security interests arising therefrom; (d) vacates and 

modifies the automatic stay imposed by section 362 of the U.S. Bankruptcy Code; 

(e) waives the Chapter 11 Debtors' right to assert with respect to the Prepetition ABL 

Collateral, the Cash Collateral or the Adequate Protection Collateral (as defined therein), 

any claims to surcharge pursuant to section 506(c) of the U.S. Bankruptcy Code, any 

"equities of the case" exception pursuant to section 552(b) of the U.S. Bankruptcy Code 

and the equitable doctrine of marshalling or any similar doctrine, (f) schedules pursuant 

to Bankruptcy Rule 4001(b) a final hearing to consider entry of the Final Order; 

(g) waives any applicable stay with respect to the effectiveness and enforceability of the 
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Sixth Interim Cash Collateral Order and as later applicable the Final Cash Collateral 

Order, and (h) grants related relief. 

Recognition of the Seventh Interim Cash Collateral Order 

15. BJ Canada seeks an Order recognizing in Canada and enforcing the Seventh Interim Cash 

Collateral Order.  The motion for the Cash Collateral Order is attached as Exhibit "14" to 

the Affidavit #1 of Warren Zemlak.  The motion for the Cash Collateral Order sets out 

the grounds for the same, and the Seventh Interim Cash Collateral Order, inter alia: 

(a) authorizes the Chapter 11 Debtors to continue to use the cash collateral of the 

Prepetition ABL Secured Parties, CLMG Collateral of the CLMG Secured Parties and 

GACP Collateral of the GACP Secured Parties (as those terms are defined therein) in 

accordance with the terms and conditions set forth therein, (b) grants superpriority claims 

and automatically perfected liens, security interests and other adequate protection, as 

applicable, to the Prepetition ABL Secured Parties, CLMG Secured Parties and the 

GACP Secured Parties to the extent of any diminution in value of their interest in the 

Prepetition ABL Collateral, including Cash Collateral, in the CLMG Collateral, as 

applicable, or in the GACP Collateral, as applicable, under or in connection with the 

Prepetition ABL Loan Documents, the CLMG Term Loan Agreement, or the GACP 

Term Loan Agreement (as those terms are defined therein), (c) subject to certain 

challenge rights of certain parties in interest, approves certain stipulations by the Chapter 

11 Debtors with respect to the Prepetition ABL Loan Documents, CLMG Term Loan 

Credit Agreement, and the liens and security interests arising therefrom; (d) vacates and 

modifies the automatic stay imposed by section 362 of the U.S. Bankruptcy Code; 

(e) waives the Chapter 11 Debtors' right to assert with respect to the Prepetition ABL 

Collateral, the Cash Collateral or the Adequate Protection Collateral (as defined therein), 

any claims to surcharge pursuant to section 506(c) of the U.S. Bankruptcy Code, any 

"equities of the case" exception pursuant to section 552(b) of the U.S. Bankruptcy Code 

and the equitable doctrine of marshalling or any similar doctrine, (f) schedules pursuant 

to Bankruptcy Rule 4001(b) a final hearing to consider entry of the Final Order; 

(g) waives any applicable stay with respect to the effectiveness and enforceability of the 
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Seventh Interim Cash Collateral Order and as later applicable the Final Cash Collateral 

Order, and (h) grants related relief. 

16. The previous four interim cash collateral orders granted by the U.S. Bankruptcy Court in 

the Chapter 11 Proceedings have been recognized by this Honourable Court, with the 

Fourth Interim Cash Collateral Order (as defined in the Affidavit #8 of Warren Zemlak 

sworn September 3, 2020) having being recognized by this Honourable Court on 

September 9, 2020.   

Recognition of the Donlen Order 

17. BJ Canada seeks an Order recognizing in Canada and enforcing the Donlen Order. The 

motion for the Donlen Order is attached hereto and marked as Exhibit "6".  The motion 

for the Donlen Order sets out the grounds for the same, and the Donlen Order, inter alia: 

(a) authorizes BJ Services, LLC to file certain rejection notices in accordance with 

Assumption/Rejection Procedures Order; (b) upon filing of the rejection notices modifies 

the stay to permit Donlen to recover the Leased Vehicles pursuant to the Donlen 

Agreements as defined therein; (c) does not extinguish any claims by the Chapter 11 

Debtors or Donlen; and (d) grants other relief. 

Recognition of the GACP Order 

18. BJ Canada seeks an Order recognizing in Canada and enforcing the GACP Order. The 

motion for the GACP Order is attached hereto and marked as Exhibit "7".  The motion 

for the GACP Order sets out the grounds for the same, and the GACP Order, inter alia: 

(a) lifts the automatic stay with respect to the Stay Relief Collateral as defined therein; 

(b) authorizing the Agent as defined therein to exercise all of its rights under applicable 

non-bankruptcy law; (c) permits the Agent to use the Chapter 11 Debtors' name and logo 

for the limited purpose of facilitating sales of the Stay Relief Collateral; (d) subject to the 

Committee's rights permits the Agent to retain the Net Sale Proceeds until the Obligations 

(as defined in the Equipment Term Loan Documents) until such time as all of the 

Obligations under the Equipment Term Loan Documents have been indefeasibly paid in 
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full, in cash with any excess amounts being promptly remitted to the Chapter Debtors' 

estates; and (e) grants other relief. 

19. BJ Canada also seeks an Order directing that GACP Finance Co., LLC as Agent (as 

defined in the GACP Order) be authorized to sell, convey, transfer, lease or assign the 

Stay Relief Collateral (as defined in the GACP Order) or any part or parts thereof, 

without the further approval of this Court, and that in each case notice under section 

244(1) of the Bankruptcy and Insolvency Act, RSC 1985, c. B-3 (the "BIA") and Part V 

of the Personal Property Security Act, RSA 2000, c. P-7 or any similar legislation in any 

other province or territory shall not be required, and in doing so, the Agent shall not be or 

deemed to be a Receiver in respect of the Debtors for purposes of Part XI of the BIA. 

Approval of Professional Fees of the Foreign Representative 

20. BJ Canada, with the assistance of its legal counsel, has worked diligently in its position 

as Foreign Representative to keep this Court apprised of the Chapter 11 Proceedings and 

has sought Canadian recognition of orders of the U.S. Bankruptcy Court where necessary 

or appropriate.  Canadian legal counsel to BJ Canada has also assisted and provided legal 

advice with respect to the Donlen Order, the GACP Order, and other matters and issues 

that have arisen in the Chapter 11 Proceedings and these Canadian recognition 

proceedings.  The following is a summary of the legal fees, disbursements and other 

charges of Canadian legal counsel to BJ Canada incurred from August 4, 2020 to and 

including October 1, 2020: 

Invoice Number 1356987 
Invoice Date October 6, 2020 
Professional Services CDN $59,685.46 
Disbursements and Other Charges CDN $1,158.50 
GST CDN $3,037.20 
Total Including GST CDN $63,881.16 
 

21.  Now shown to me and marked as Exhibit "8" is a true copy of Invoice No. 1356987 

received by BJ Canada from its Canadian legal counsel for the legal services provided in 

relation to these proceedings, for the time period indicated.  A copy of Exhibit "12" will 
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KE 70627323 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

In re: 

BJ Services, LLC, et al.1 

Debtors. 

Chapter 11 

Case No. 20-33627 (MI) 

(Jointly Administered) 

Ref. Docket No. 290 

AGREED ORDER WITH RESPECT TO GACP FINANCE CO., LLC’S 
EMERGENCY MOTION FOR RELIEF FROM THE AUTOMATIC STAY 

Upon the motion (the “Motion”)2 of GACP Finance Co., LLC, Administrative Agent under 

that certain Term Loan Credit and Guaranty Agreement, dated as of January 28, 2019, among BJ 

Services, LLC, as the Borrower, the Other Borrowers from Time to Time Party Thereto, the 

Guarantors from Time to Time Party Thereto, GACP Finance Co., LLC, as Administrative Agent 

(the “Term Loan Agreement”) and in its capacity as collateral agent under that certain U.S. 

Security Agreement and that certain Canadian Security Agreement (collectively, the “Security 

Agreements” and together with the Term Loan Agreement and any documents executed in 

connection therewith, the “Equipment Term Loan Documents”), both of even date therewith (in 

all such capacities, the “Agent”), seeking relief from the automatic stay with respect to certain of 

the Agent’s collateral, as more fully described in the Motion; and the Court having reviewed the 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are:  BJ Services, LLC (3543); BJ Management Services, L.P. (8396); BJ Services Holdings Canada, ULC 
(6181); and BJ Services Management Holdings Corporation (0481).  The Debtors’ service address is:  11211 Farm to 
Market 2920 Road, Tomball, Texas 77375. 
2 Capitalized terms used but not yet defined herein shall have the meanings ascribed to such terms in the Motion, the 
Declaration of Warren Zemlak, Chief Executive Officer of BJ Services, LLC, in Support of Chapter 11 Petitions and 
First Day Motions [Docket No. 22], or later in this Order, as applicable. 
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Motion and conducted a hearing on August 26, 2020 (the “Hearing”), and upon the objections filed 

by the Debtors and the Official Committee of Unsecured Creditors (the “Committee”); and for the 

reasons set forth on the record at the Hearing and the agreements of the parties set forth herein, it 

is hereby ORDERED that 

1. The Motion is GRANTED as set forth herein.  Except as otherwise expressly set 

forth herein, any objections to the Motion not withdrawn are overruled. 

I. Termination of Automatic Stay 

2. The automatic stay is hereby lifted with respect to all of the Agent’s collateral (the 

“Collateral”) other than that portion of the Collateral (such Collateral, the 

“Excluded Collateral”) sold by the Debtors pursuant to the sales approved by the 

Court [Docket Nos. [493, 452, 462] and the 300 truck tractors subject to the order 

approving the retention of Ritchie Bros. Auctioneers (America) Inc. (the 

“Liquidator Retention Order”) [Docket No. 492] (each, an “Approved Sale” and, 

collectively, the “Approved Sales”), as set forth herein (the Collateral, minus the 

Excluded Collateral, is referred to hereafter as the “Stay Relief Collateral”).  

3. The Agent is authorized to exercise all of its rights under applicable non-bankruptcy 

law with respect to the Stay Relief Collateral, including, without limitation or 

expanding upon such non-bankruptcy law, all rights to assemble, repossess, 

foreclose upon, market for private or public sale (in each case that is not a credit 

bid as allowed herein, in arms’-length transactions to non-insider third-parties in a 

commercially reasonable manner), and liquidate the Stay Relief Collateral 

wherever located and by whomsoever held under applicable non-bankruptcy law 

and the Equipment Term Loan Documents, and sell the same.  The Committee shall 
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have the consultation and other rights described herein and provided for in the 

Liquidator Retention Order.  

4. The Debtors and their agents, professionals, and representatives shall reasonably

cooperate with (but, subject to Paragraph 20 below, shall not be required to pay for

any additional costs or expenses in connection with) the Agent’s assembly,

repossession, collection, marketing, and liquidation efforts, and the sale of the Stay

Relief Collateral in one or more lots, including by, without limitation and to the

extent applicable, (a) providing all keys, security codes, title documents, and related

instruments or documents relating to the Stay Relief Collateral, and (b) identifying

to the Agent the locations at which the Stay Relief Collateral is located and, with

respect to each such location and, only to the extent reasonably applicable,

(i) providing access to each such location at mutually agreeable times during

ordinary business hours; (ii) providing a copy of all leases, occupancy rights, 

easements, licenses, and any other documentation related to the Debtors’ rights to 

occupy such location; (iii) providing contact information for the owners and/or 

lessors for each such location; (iv) identifying all insurance policies applicable to 

each such location; and (v) identifying all the security measures applicable to each 

such location. 

5. Subject to Paragraphs 10 and 20 below, the Debtors, their estates, or their 

successors and assigns shall not pay any costs or liability associated with the lifting 

of the automatic stay as contemplated by this Order and the Agent shall pay for all 

costs and expenses chargeable to or incurred in connection with the Stay Relief 

Collateral from and after the entry of this Order.  The Agent and the Debtors (in
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consultation with the Committee and the Prepetition ABL Agent) shall negotiate in 

good faith regarding an agreed transition services agreement that includes an 

indemnification provision whereby the Agent indemnifies the Debtors and their 

successors and assigns (the “Lift Stay TSA”) relating to any costs or expenses that 

the Agent believes would be more efficiently provided by the Debtors or incurred 

in the Debtors’ name (i.e., employee costs, insurance, etc.), which amounts will 

either be paid in advance by the Agent (in its sole discretion) or from the proceeds 

of the Approved Sales with and to the extent of the Agent’s prior written approval.  

Any dispute regarding whether any particular cost should be covered by the Debtors 

or the Agent, to the extent not mutually resolved, shall be resolved by the 

Bankruptcy Court and the Debtors shall not be obligated to make any payments on 

account of such disputed costs until ordered otherwise by the Bankruptcy Court. 

All parties (and their successors or assigns) reserve all right related to any liability 

of any kind related to or in connection with any, damage, deterioration in value, 

loss, costs, expenses, or amounts owed (in each case, under any theory) in 

connection with the Stay Relief Collateral. 

6. Subject to Paragraph 20 below, the Agent shall be responsible for and shall

reimburse the Debtors for any uninsured damage caused by the Agent or its

representatives, and any deductible amounts, self-insured retentions, or similar

obligations with respect to insured damage caused by the Agent or its

representatives, to any property, or any liability incurred, in connection with

removing the Stay Relief Collateral, from the entry of this Order until such time as

the Stay Relief Collateral is removed from the Debtors’ property in accordance with
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applicable law; provided, however, that the Agent shall not be liable or responsible 

for the gross negligence or willful misconduct of third parties not under the Agent’s 

control.    

7. For the avoidance of doubt, in consultation with the Debtors, the Agent and CLMG

Corp., in its capacity as agent under the Debtors’ real estate term loan facility, are

permitted to communicate and coordinate efforts regarding the location of the Stay

Relief Collateral, the  removal of any Stay Relief Collateral from the Debtors’ real

property, and the terms and conditions (including costs to be included in the Lift

Stay TSA) for any storage of the Stay Relief Collateral on the Debtors’ real

property.

II. Intellectual Property

8. The Agent (or its representatives) may use (on a non-exclusive basis) the Debtors’

name and logo for the limited purpose of facilitating sales of the Stay Relief

Collateral under applicable law; provided that the name and logo may not be used

by any purchaser of such Stay Relief Collateral under any circumstances and Agent

or its representatives are directed to take all reasonable efforts to inform purchaser

of such.

III. Repayment and Proceeds of Approved Sales

9. Subject to the Committee’s rights referenced in paragraph 15 below, the Agent shall

be entitled to retain Net Sales Proceeds3 it receives in respect of the Stay Relief

Collateral, and may apply such Net Sale Proceeds to the Obligations (as defined in

the Equipment Term Loan Documents) until such time as all of the Obligations (as

3 “Net Sale Proceeds” means the proceeds of sales less all identifiable, reasonable, and documented customary costs 
directly related to the closing of the sale of any Stay Relief Collateral.  
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reduced by any credit bid for Collateral or acceptance of Collateral as full or partial 

satisfaction of the Obligations, or by seperate order of any court) under the 

Equipment Term Loan Documents have been indefeasibly paid in full, in cash (the 

“Payoff Amount”).  Any Net Sale Proceeds received by the Agent from the sale of 

the Collateral in excess of the Payoff Amount shall be remitted promptly to the 

Debtors’ estates (or its successors or assigns).  

10. Subject to Paragraph 20 below, promptly upon applying the Payoff Amount to the

Obligations under the Term Loan Documents, the Agent shall notify the Debtors’,

the Prepetition ABL Agent’s,4 and the Committee’s (or their successors’ and

assigns’) retained professionals or advisors of the Agent’s receipt of the Payoff

Amount (the tenth business day following the date of such notification being the

“Payoff Notice Date”), and the Agent shall turn over any proceeds in excess of the

Payoff Amount to the Debtors (or their successors or assigns) and coordinate access

to any remaining Stay Relief Collateral (the “Excess Collateral”) in a commercially

reasonable manner. The Agent shall not be responsible for, or be charged any, fees

or expenses related to or associated with the Excess Collateral from and after the

date that the Agent provides reasonably coordinated access and possession to the

Excess Collateral to the Debtors (or their successors or assigns), which date shall

not be later than the Payoff Notice Date, unless otherwise ordered by the Court

(upon a motion filed by the Debtors or the Committee (or their successors or

assigns) or agreed by the parties.

4 As defined in the third interim order authorizing the Debtors’ use of cash collateral [Docket 
No. 505] (the “Cash Collateral Order”)). 
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11. The Debtors, the Agent, the Prepetition ABL Agent, and the Committee shall 

negotiate in good-faith regarding an amount (the “Settlement Amount”) to be 

released to the Debtors’ estates (or their successors or assigns) from the proceeds 

of the Approved Sales in consideration of a full waiver of any and all claims under 

sections 506(c) and 552(b) of the Bankruptcy Code (collectively, the “Claims”).  In 

the event such parties do not reach a resolution of the Settlement Amount by 4:00 

p.m. on September 4, 2020, the Debtors shall file a motion by 11:59 p.m. on 

that date asserting in detail any Claims seeking to resolve such dispute.  The 

Agent reserves all defenses, rights of set-off, and counterclaims related thereto.

12. [Reserved] 

IV. Reporting

13. From the entry of this Order until the Payoff Notice Date, the Agent shall host such

periodic update/status calls for the advisors to the Debtors and the Committee (or

their successors and assigns) as reasonably necessary (but not less than one such

call per week during the first month, bi-weekly for the subsequent three months,

and at least once per month thereafter, unless agreed otherwise) to keep them

informed of the status of the liquidation of the Stay Relief Collateral, and the Agent

shall provide reasonable reporting (not less than one report per month, unless

agreed otherwise) to the Debtors and the Committee on the collection and

application of Net Sale Proceeds, the balance of the remaining Payoff Amount, the

status of the Stay Relief Collateral (which reporting may include copies of reports

or updates prepared by the Agent’s liquidators or other third parties). The

Committee may reasonably request any additional reporting. To the extent that the
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Agent does not provide such reporting, the Committee (or its successors and 

assigns) may seek relief from the Court related thereto.  

V. Other Matters

14. Prior to the Payoff Notice Date, the Agent shall not abandon any of the Stay Relief

Collateral without consent of the Debtors, the Committee, and the Prepetition ABL

Agent (or their successors and assigns) or order of the Court.

15. Nothing in this Order shall be, nor be deemed to be, a waiver of the Debtors’, the

Prepetition ABL Agent’s, or the Committee’s rights under section 552 or 506 of

the Bankruptcy Code with respect to the Collateral prior to the lifting of the stay,

or any other claims against the Agent or lenders and any and all such rights and

claims are reserved.

16. Nothing in this Order shall be, nor be deemed to be, a waiver of the Committee’s

rights with respect to the Agent, including such rights that are set forth in

paragraphs 31 and 32 of the Cash Collateral Order (or any similar provision of any

later entered cash collateral order) and all such rights are hereby expressly

preserved.

17. Nothing in this Order shall be, nor be deemed to be, a waiver of any of the Agent’s

rights under applicable law to credit bid for the Agent’s collateral, or to accept

collateral in full or partial satisfaction of its claims, and all such rights are hereby

expressly preserved. The rights of the Debtors and the Committee (or their

successors and assigns) regarding any such credit bid or acceptance of collateral in

full or partial satisfaction of claims under applicable law are expressly reserved.
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18. Notwithstanding anything herein to the contrary, the entry of this Order is without

prejudice to, and does not constitute a waiver of, expressly or implicitly, the

Prepetition ABL Secured Parties’ (as defined in the third interim order authorizing

the Debtors’ use of cash collateral [Docket No. 505] (the “Cash Collateral Order”))

rights to pursue any and all rights and remedies under the Bankruptcy Code or any

other applicable law, or seek any other or supplemental relief against any parties in

these chapter 11 proceedings, including the Debtors and/or the Agent.

19. Notwithstanding anything herein to the contrary, the entry of this Order shall not

affect the validity or enforceability of the Adequate Protection Liens of the

Prepetition ABL Secured Parties (each as defined in Cash Collateral Order), which

shall attach to the proceeds of any sales attributable to the property (including the

Stay Relief Collateral) against which such liens, claims, interests, and

encumbrances applied, in the same order of priority and with the same validity,

force, and effect that such liens, claims, interests, and encumbrances applied prior

to such sales, subject to any rights, claims, and defenses of the Debtors or their

estates, as applicable.

20. Notwithstanding anything herein to the contrary, the Agent reserves all rights under the

Equipment Term Loan Documents.  For the avoidance of doubt, the Agent’s payment of

any costs and expenses in connection with this Agreed Order or otherwise is not a waiver

of, and shall be without prejudice to any claims that the Agent may now or in the future

assert are part of the Obligations or to receiving indefeasible payment in cash in full of all

Obligations owing, whenever arising, under the Equipment Term Loan Documents.  The

Debtors, the Committee and all other parties reserve all rights related thereto.
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21. Notwithstanding any provision in the Bankruptcy Rules to the contrary, including

but not limited to Bankruptcy Rule 4001(a)(3), the Court finds that there is no

reason for delay in the implementation of this Order and that this Order shall not be

stayed but shall instead be immediately effective and enforceable upon entry.

22. The Debtors are authorized and directed to comply with their obligations under this

Order, including by obtaining recognition of this Order in the Debtors’ Canadian

proceedings before the Court of Queen’s Bench of Alberta.

23. The Court retains exclusive jurisdiction over the interpretation, implementation,

and enforcement of this Order.

Signed on ______, 2020 

MARVIN ISGUR 
UNITED STATES BANKRUPTCY JUDGE 
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____________________________________ 

Marvin Isgur 
   United States Bankruptcy Judge 

 
 

October 17, 2018September 02, 2020

Case 20-33627   Document 553   Filed in TXSB on 09/02/20   Page 10 of 11



KE 70627323 

AGREED AS TO FORM AND SUBSTANCE: 

/s/ Christopher T. Greco /s/ James Muenker 
GRAY REED & McGRAW LLP DLA PIPER LLP (US) 
Jason S. Brookner (TX Bar No. 24033684) Noah M. Schottenstein 
Paul D. Moak (TX Bar No. 00794316) James Muenker (admitted pro hac vice) 
Amber M. Carson (TX Bar No. 24075610) Noah M. Schottenstein (#24100661) 
1300 Post Oak Boulevard, Suite 2000 1900 North Pearl Street, Suite 2200 
Houston, Texas 77056 Dallas, TX 75201 
Telephone: (713) 986-7127 Telephone: (214) 743-4500 
Facsimile: (713) 986-5966 Facsimile: (214) 743-4545 
Email: jbrookner@grayreed.com Email:    james.muenker@us.dlapiper.com 

pmoak@grayreed.com  noah.schottenstein@us.dlapiper.com 
acarson@grayreed.com 

- and -
- and - 

Stuart M. Brown (admitted pro hac vice) 
KIRKLAND & ELLIS LLP 1201 N. Market Street, Suite 2100 
KIRKLAND & ELLIS INTERNATIONAL LLP Wilmington, DE 19801 
Joshua A. Sussberg, P.C.  Telephone: (302) 468-5700 
Christopher T. Greco, P.C. (admitted pro hac vice) Facsimile: (302) 394-2341 
601 Lexington Avenue Email: stuart.brown@us.dlapiper.com 
New York, New York 10022 
Telephone: (212) 446-4800 Counsel to GACP Finance Co., LLC 
Facsimile: (212) 446-4900
Email: joshua.sussberg@kirkland.com 

cgreco@kirkland.com /s/ Dennis M. Twomey 
  SIDLEY AUSTIN LLP 
- and - Dennis M. Twomey (admitted pro hac vice) 

Laura E. Baccash (admitted pro hac vice) 
Samantha G. Lawrence (admitted pro hac vice) Alyssa Russell (admitted pro hac vice) 
Joshua M. Altman (admitted pro hac vice) One South Dearborn Street 
300 North LaSalle Street Chicago, Illinois 60603 
Chicago, Illinois 60654 Telephone:  (312) 853-7000 
Telephone:   (312) 862-2000 Facsimile:  (312) 853-7036 
Facsimile:    (312) 862-2200 Email:   dtwomey@sidley.com 
Email: samantha.lawrence@kirkland.com lbaccash@sidley.com 

josh.altman@kirkland.com alyssa.russell@sidley.com 

Proposed Co-Counsel to the Debtors Counsel to JPMorgan Chase Bank, N.A. 
and Debtors in Possession 

Case 20-33627   Document 550   Filed on 09/02/20 in TXSB   Page 11 of 11Case 20-33627   Document 553   Filed in TXSB on 09/02/20   Page 11 of 11



EXHIBIT 2 
  





IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

)
In re: ) Chapter 11

)
BJ SERVICES, LLC, et al.,1 )

)
Case No. 20-33627 (MI)

Debtors. ) (Jointly Administered)
)
) Re:  Docket Nos. 40, 170, 261, 505, 551

FIFTH INTERIM ORDER 
(I) AUTHORIZING DEBTORS TO USE CASH COLLATERAL

 PURSUANT TO SECTION 363(c) OF THE BANKRUPTCY CODE; 
(II) GRANTING ADEQUATE PROTECTION TO THE PREPETITION

 SECURED PARTIES; (III) SCHEDULING A FINAL HEARING PURSUANT TO 
BANKRUPTCY RULE 4001(b); AND (IV) GRANTING RELATED RELIEF

Upon the motion (the “Motion”)2 of BJ Services, LLC (“BJS”) and its affiliated debtors, 

each as debtor and debtor in possession (collectively, the “Debtors”) in the above captioned-cases 

for entry of interim and final orders (the “Interim Order” and a “Final Order,” respectively) 

pursuant to sections 105(a), 361, 362, 363, 503 and 507 of title 11 of the United States Code (the 

“Bankruptcy Code”), rules 2002, 4001, 6003, 6004 and 9014 of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”), rules 4002-1 and 9013-1 of the Bankruptcy Local Rules for 

the Southern District of Texas (the “Bankruptcy Local Rules”), and the Procedures for Complex 

Chapter 11 Cases in the Southern District of Texas (the “Complex Case Rules”), seeking, among 

other things, the following relief: 

a. authorization for the Debtors, pursuant to sections 105, 361, 362, 363, and 507 of 
the Bankruptcy Code, to continue to use the Cash Collateral of the Prepetition ABL 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are:  BJ Services, LLC (3543); BJ Management Services, L.P. (8396); BJ Services Holdings Canada, 
ULC (6181); and BJ Services Management Holdings Corporation (0481).  The Debtors’ service address is:  11211 
Farm to Market 2920 Road, Tomball, Texas 77375.

2 Capitalized terms used but not defined herein have the meaning ascribed to such terms in the Motion.
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Secured Parties (each as defined below), CLMG Collateral of the CLMG Secured 
Parties (each as defined below) and GACP Collateral of the GACP Secured Parties 
(each as defined below) in accordance with the terms and conditions set forth 
below;

b. the grant of superpriority claims and the grant of automatically perfected liens, 
security interests, and other adequate protection, as applicable, to the Prepetition 
ABL Secured Parties, CLMG Secured Parties, and the GACP Secured Parties to 
the extent of any diminution in value of their interest in the Prepetition ABL 
Collateral, including Cash Collateral, in the CLMG Collateral, as applicable, or in 
the GACP Collateral, as applicable, under or in connection with the Prepetition 
ABL Loan Documents (as defined below) the CLMG Term Loan Agreement (as 
defined below), or the GACP Term Loan Agreement (as defined below);

c. subject to certain challenge rights of certain parties in interest (subject to the 
limitations specified herein), approving certain stipulations by the Debtors with 
respect to (i) the Prepetition ABL Loan Documents (as hereinafter defined below); 
(ii) the CLMG Term Loan Credit Agreement; and (iii) the liens and security 
interests arising therefrom;

d. vacating and modifying the automatic stay imposed by section 362 of the 
Bankruptcy Code to the extent set forth herein;

e. subject to and effective upon entry of a Final Order, waiving the Debtors’ right to 
assert with respect to the Prepetition ABL Collateral, the Cash Collateral, or the 
Adequate Protection Collateral (as defined below) (i) any claims to surcharge 
pursuant to section 506(c) of the Bankruptcy Code, (ii) any “equities of the case” 
exception pursuant to section 552(b) of the Bankruptcy Code, and (iii) the equitable 
doctrine of “marshalling” or any similar doctrine;

f. scheduling, pursuant to Bankruptcy Rule 4001(b) and Bankruptcy Local Rule 
4001-2(c), a final hearing (the “Final Hearing”) to consider entry of the Final Order 
approving the relief requested in the Motion on a final basis; 

g. waiving any applicable stay with respect to the effectiveness and enforceability of 
this Fifth Interim Order and, as later applicable, the Final Order (including a waiver 
pursuant to Bankruptcy Rule 6004(h)); and

h. granting related relief.

This Court having jurisdiction over this matter pursuant to 28 U.S.C. § 1334; and this Court having 

found this is a core proceeding pursuant to 28 U.S.C. §  157(b)(2); and this Court having found 

that venue of this proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 

and 1409; and this Court having found that the relief requested in the Motion is in the best interests 
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of the Debtors’ estates, their creditors, and other parties in interest; and upon the Court’s entry of 

the order approving the Motion on an interim basis on July 21, 2020 [Docket No. 88] (the “First 

Interim Order”), granting the relief requested in the Motion; and upon the Court’s entry of the 

agreed first supplemental interim order on July 26, 2020 [Docket No. 170] (the “First 

Supplemental Interim Order”), modifying the budget included in the First Interim Order; and upon 

the Court’s entry of the order approving the Motion on a further interim basis on  August 3, 2020 

[Docket No. 261] (the “Second Interim Order”); and upon the Court’s entry of the order approving 

the Motion on a further interim basis on August 27, 2020 [Docket No. 505];  and upon the Court’s 

entry of the order approving the Motion on a further interim basis on September 2, 2020 [Docket 

No. 551]; and this Court having found that the Debtors’ notice of the Motion and opportunity for 

a hearing on the Motion were appropriate under the circumstances and no other notice need be 

provided; and this Court having reviewed this Interim Order (this “Fifth Interim Order”) and 

having heard the statements in support of the relief requested therein at a hearing before this Court 

(the “Hearing”); and this Court having determined that the legal and factual bases set forth in the 

Motion and at the Hearing establish just cause for the relief granted herein; and upon all of the 

proceedings had before this Court; and after due deliberation and sufficient cause appearing 

therefor, 

IT IS FOUND, DETERMINED, ORDERED AND ADJUDGED, that:

1. The Motion.  The relief requested in the Motion is granted on a further interim basis 

in accordance with the terms of, and to the extent set forth in, this Fifth Interim Order.  Any and 

all objections to the Motion with respect to the entry of this Fifth Interim Order that have not been 

withdrawn, waived or resolved, and all reservations of rights, are hereby denied and overruled on 

the merits, except as may be set forth herein; provided that, for the avoidance of doubt, the 
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Creditors’ Committee’s objections to the Final Order are expressly reserved for the Final Hearing.  

This Fifth Interim Order shall become effective immediately upon its entry.

2. Jurisdiction.  This Court has core jurisdiction over the Debtors’ chapter 11 cases 

commenced on July 20, 2020 (the “Chapter 11 Cases,” and such date, the “Petition Date”), the 

Motion, and the parties and property affected hereby pursuant to 28 U.S.C. §§ 157(b) and 1334.  

Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

3. Notice.  Under the circumstances of these cases, proper, timely, adequate and 

sufficient notice of the Motion, the Hearing, and this Fifth Interim Order has been provided in 

accordance with the Bankruptcy Code, the Bankruptcy Rules, and the Bankruptcy Local Rules, 

and no other or further notice of the Motion, the Hearing, or this Fifth Interim Order shall be 

required.  The interim relief granted herein is necessary to avoid immediate and irreparable harm 

to the Debtors and their estates pending the Final Hearing. 

4. Debtors’ Stipulations.  In requesting use of their Cash Collateral and the other 

Prepetition ABL Collateral, and in exchange for and as a material inducement to the Prepetition 

ABL Secured Parties’ agreement to permit consensual use of their Cash Collateral and the other 

Prepetition ABL Collateral, the Debtors acknowledge, represent, stipulate, and agree, subject to 

the challenge rights set forth in paragraph 32 below (but subject to the limitations thereon 

contained herein), as follows with respect to the Prepetition ABL Facility (the “ABL 

Stipulations”).  The Debtors also acknowledge, represent, stipulate, and agree, subject to the 

challenge rights set forth in paragraph 32 below, as follows with respect to the Prepetition CLMG 

Obligations and Prepetition GACP Obligations  (together with the ABL Stipulations, collectively 

defined as the “Debtors’ Stipulations”):
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a. ABL Stipulations. 

(i) Prepetition ABL Credit Facility.  On May 30, 2017, BJS entered into 
that certain Revolving Credit and Guaranty Agreement (as amended 
by the Limited Waiver and First Amendment to Revolving Credit 
and Guaranty Agreement dated October 3, 2018, and further 
amended by the Second Amendment to Revolving Credit and 
Guaranty Agreement and First Amendment to Canadian Security 
Agreement and U.S. Security Agreement, dated January 28, 2019, 
and as otherwise amended, supplemented, or modified prior to the 
date hereof, the “Prepetition ABL Credit Agreement,” and further 
supplemented and modified by those certain Limited Waivers, dated 
as of June 2, 2020, June 12, 2020, and June 23, 2020, and together 
with all mortgage, security, pledge and guaranty agreements and all 
other Loan Documents (as defined in the Prepetition ABL Credit 
Agreement) and all other documentation executed by any Debtor in 
connection with any of the foregoing, each as amended, restated, 
amended and restated, supplemented, or otherwise modified from 
time to time, the “Prepetition ABL Loan Documents”), with 
JPMorgan Chase Bank, N.A., in its capacity as administrative agent 
(the “Prepetition ABL Agent”), and the lenders party thereto (the 
“Prepetition ABL Lenders,” and together with the Prepetition ABL 
Agent, the “Prepetition ABL Secured Parties”).

(ii) Prepetition ABL Obligations. As of the Petition Date, pursuant to 
the Prepetition ABL Loan Documents and applicable law, the 
Prepetition ABL Secured Parties hold valid, enforceable, secured, 
and allowable claims against the Debtors in an aggregate amount 
equal to $101,550,000 plus any and all other accrued and unpaid 
interest, fees, expenses (including advisors fees and expenses, in 
each case, that are chargeable or reimbursable under the Prepetition 
ABL Loan Documents), disbursements, charges, claims, 
indemnities and other costs and obligations of whatever nature 
incurred in connection therewith which are chargeable or otherwise 
reimbursable under the Prepetition ABL Loan Documents or 
applicable law, whether arising before or after the Petition Date, 
including any “Obligations” (as defined in the Prepetition ABL 
Credit Agreement), of any kind or nature, whether or not evidenced 
by any note, agreement or other instrument, whether or not 
contingent, whenever arising, accrued, accruing, due, owing, or 
chargeable in respect of any of the Debtors’ obligations under the 
Prepetition ABL Loan Documents (collectively defined as the 
“Prepetition ABL Obligations”). 

(iii) Prepetition ABL Liens.  The Prepetition ABL Obligations are 
secured by continuing, legal, valid, binding, properly perfected, 
enforceable, non-avoidable first priority liens on and security 
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interests in (the “Prepetition ABL Liens”) all of the “Collateral” as 
defined in the Prepetition ABL Credit Agreement (the “Prepetition 
ABL Collateral”), including all of the Debtors’ cash (including the 
cash in their deposit accounts and other accounts, wherever located, 
whether as original collateral or proceeds of other Prepetition ABL 
Collateral except for Excluded Property (as defined in the 
Prepetition ABL Credit Agreement)) that constitutes Cash 
Collateral (as defined below).  As of the Petition Date, the aggregate 
book value of the Prepetition ABL Collateral exceeded the 
aggregate amount of the Prepetition ABL Obligations.

(iv) Validity, Perfection, and Priority of Prepetition ABL Liens and 
Prepetition ABL Obligations.  The Debtors acknowledge and agree 
that, as of the Petition Date: (i) the Prepetition ABL Liens on the 
Prepetition ABL Collateral were valid, binding, and enforceable in 
accordance with the terms of the applicable Prepetition ABL Loan 
Documents, non-avoidable and properly perfected and were granted 
to, or for the benefit of, the Prepetition ABL Secured Parties for fair 
consideration and reasonably equivalent value; (ii) the Prepetition 
ABL Liens were and remain senior in priority over any and all other 
liens on and security interests in the Prepetition ABL Collateral, 
subject only to (x) the Carve Out (as defined below) and (y) valid, 
perfected and unavoidable liens permitted under Section 7.01 of the 
Prepetition ABL Credit Agreement to the extent that such liens or 
security interests are senior to or pari passu with the Prepetition 
ABL Liens (including, for the avoidance of doubt, valid and 
unavoidable liens in existence as of the Petition Date that are 
perfected after the Petition Date as permitted by section 546(b) of 
the Bankruptcy Code) (a “Permitted Encumbrance”); (iii) the 
Prepetition ABL Obligations constituted legal, valid, binding and 
non-avoidable obligations of the Debtors, enforceable in accordance 
with the terms of the applicable Prepetition Loan Documents; (iv)  
no portion of the Prepetition ABL Obligations or any payments 
made to the Prepetition ABL Secured Parties or applied to or paid 
on account of the obligations owing under the Prepetition ABL Loan 
Documents prior to the Petition Date is subject to any contest, 
avoidance, reduction, recharacterization, subordination (whether 
equitable, contractual or otherwise), recovery, reduction, 
recoupment, disallowance, impairment, rejection, attack, effect, 
counterclaim, cross-claim, set-off, offset, defense or any other claim 
(as defined in the Bankruptcy Code) of any kind, cause of action or 
any other challenge of any kind or nature under the Bankruptcy 
Code or any other applicable law or regulation or otherwise and the 
Debtors do not possess, and shall not assert, any claim, 
counterclaim, setoff or defense of any kind, nature or description 
that would in any way affect the validity, enforceability and non-
avoidability of any Prepetition ABL Obligations; and (v) the 
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Debtors waive, discharge, and release any right to challenge any of 
the Prepetition Obligations, the priority of the Debtors’ obligations 
thereunder and the validity, extent, and priority of the Prepetition 
ABL Liens.

b. Validity, Perfection, and Priority of Liens and Obligations under the CLMG 
Term Loan Agreement.  The Debtors acknowledge and agree that, as of the 
Petition Date: (i) the CLMG Secured Parties’ (as defined below) liens on 
the CLMG Collateral (such liens, the “Prepetition CLMG Liens”) were 
valid, binding, and enforceable in accordance with the terms of the CLMG 
Term Loan Agreement (as defined below), non-avoidable and properly 
perfected and were granted to, or for the benefit of, the CLMG Secured 
Parties for fair consideration and reasonably equivalent value; (ii) the 
Prepetition CLMG Liens were and remain senior in priority over any and 
all other liens on and security interests in the CLMG Collateral (as defined 
below); (iii) the prepetition obligations owed to the CLMG Secured Parties 
under the CLMG Term Loan Agreement, including any “Obligations” as 
defined in the CLMG Term Loan Agreement, of any kind or nature, whether 
or not evidenced by any note, agreement, or other instrument, whether or 
not contingent, whenever arising, accrued, accruing, due, owing, or 
chargeable in respect of any of the Debtors’ obligations (collectively, the 
“Prepetition CLMG Obligations”) constituted legal, valid, binding, and 
non-avoidable obligations of the Debtors, enforceable in accordance with 
the terms of the CLMG Term Loan Agreement; (iv) no portion of the 
Prepetition CLMG Obligations or any payments made to the CLMG 
Secured Parties or applied to or paid on account of the obligations owing 
under the CLMG Term Loan Agreement prior to the Petition Date is subject 
to any contest, avoidance, reduction, recharacterization, subordination 
(whether equitable, contractual or otherwise), recovery, reduction, 
recoupment, disallowance, impairment, rejection, attack, effect, 
counterclaim, cross-claim, set-off, offset, defense or any other claim (as 
defined in the Bankruptcy Code) of any kind, cause of action or any other 
challenge of any kind or nature under the Bankruptcy Code or any other 
applicable law or regulation or otherwise and the Debtors do not possess, 
and shall not assert, any claim, counterclaim, setoff or defense of any kind, 
nature or description that would in any way affect the validity, 
enforceability and non-avoidability of any Prepetition CLMG Obligations; 
and (v) the Debtors waive, discharge, and release any right to challenge any 
of the Prepetition CLMG Obligations, the priority of the Debtors’ 
obligations thereunder and the validity, extent, and priority of the 
Prepetition CLMG Liens.

c. Validity, Perfection, and Priority of Liens and Obligations under the GACP 
Term Loan Agreement.  The Debtors acknowledge and agree that, as of the 
Petition Date: (i) the GACP Secured Parties’ (as defined below) liens on the 
GACP Collateral (such liens, the “Prepetition GACP Liens”) were valid, 
binding, and enforceable in accordance with the terms of the GACP Term 
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Loan Agreement (as defined below), non-avoidable and properly perfected 
and were granted to, or for the benefit of, the GACP Secured Parties for fair 
consideration and reasonably equivalent value; (ii) the Prepetition GACP 
Liens were and remain senior in priority over any and all other liens on and 
security interests in the GACP Collateral (as defined below); (iii) the 
prepetition obligations owed to the GACP Secured Parties under the GACP 
Term Loan Agreement, including any “Obligations” as defined in the 
GACP Term Loan Agreement, of any kind or nature, whether or not 
evidenced by any note, agreement, or other instrument, whether or not 
contingent, whenever arising, accrued, accruing, due, owing, or chargeable 
in respect of any of the Debtors’ obligations (collectively, the “Prepetition 
GACP Obligations”) constituted legal, valid, binding, and non-avoidable 
obligations of the Debtors, enforceable in accordance with the terms of the 
GACP Term Loan Agreement; (iv) no portion of the Prepetition GACP 
Obligations or any payments made to the GACP Secured Parties or applied 
to or paid on account of the obligations owing under the GACP Term Loan 
Agreement prior to the Petition Date is subject to any contest, avoidance, 
reduction, recharacterization, subordination (whether equitable, contractual 
or otherwise), recovery, reduction, recoupment, disallowance, impairment, 
rejection, attack, effect, counterclaim, cross-claim, set-off, offset, defense 
or any other claim (as defined in the Bankruptcy Code) of any kind, cause 
of action or any other challenge of any kind or nature under the Bankruptcy 
Code or any other applicable law or regulation or otherwise and the Debtors 
do not possess, and shall not assert, any claim, counterclaim, setoff or 
defense of any kind, nature or description that would in any way affect the 
validity, enforceability and non-avoidability of any Prepetition GACP 
Obligations; and (v) the Debtors waive, discharge, and release any right to 
challenge any of the Prepetition GACP Obligations, the priority of the 
Debtors’ obligations thereunder and the validity, extent, and priority of the 
Prepetition GACP Liens

5. Cash Collateral.  For purposes of this Fifth Interim Order, the term “Cash 

Collateral” shall mean and include all “cash collateral,” as defined in section 363 of the Bankruptcy 

Code, in or on which the Prepetition ABL Secured Parties have a lien, security interest or other 

interest (including, without limitation, any adequate protection liens or security interests), and shall 

include, without limitation, all Prepetition ABL Collateral that is cash of the Debtors’ estates and 

all cash equivalents, whether in the form of negotiable instruments, documents of title, securities, 

deposit accounts, commodity accounts, securities accounts, investment accounts, or in any other 

form, that were on the Petition Date in any of the Debtors’ possession, custody or control (or 
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persons in privity with any of the Debtors) or which present income, proceeds, products, rents, or 

profits of any of the Prepetition ABL Collateral, including to the extent the Debtors obtain an 

interest in such funds after the Petition Date in the case of each of the foregoing, except for any 

Excluded Property (as defined in the Prepetition ABL Credit Agreement).  The Prepetition ABL 

Agent has, for the benefit of the Prepetition ABL Lenders, first-priority, perfected liens in the Cash 

Collateral pursuant to the applicable provisions of the Prepetition ABL Loan Documents, 

sections 363(a) and 552(b) of the Bankruptcy Code, and this Fifth Interim Order. 

6. Findings Regarding the Use of Cash Collateral and Prepetition ABL Collateral. 

a. Good cause has been shown for the entry of this Fifth Interim Order.

b. The Debtors have an immediate need to use the Prepetition ABL Collateral, 
including Cash Collateral to, among other things, fund the ongoing orderly 
sale of their assets, pay their operating expenses, and preserve the value of 
the Debtors’ estates. 

c. The terms of the use of the Prepetition ABL Collateral pursuant to this Fifth 
Interim Order are fair and reasonable, reflect the Debtors’ exercise of 
prudent business judgment consistent with their fiduciary duties and 
constitute reasonably equivalent value and fair consideration. 

d. The terms of the use of the Prepetition ABL Collateral pursuant to this Fifth 
Interim Order have been the subject of extensive negotiations conducted in 
good faith and at arm’s length among the Debtors, the Prepetition ABL 
Agent, and other Prepetition ABL Secured Parties and, pursuant to 
sections 105, 361, and 363 of the Bankruptcy Code, the Prepetition ABL 
Agent and the other Prepetition ABL Secured Parties are hereby found to 
be entities that have acted in “good faith” in connection with the negotiation 
and entry of this Fifth Interim Order, and each is entitled to the protection 
provided under section 363(m) of the Bankruptcy Code. 

e. The Debtors have requested entry of this Fifth Interim Order pursuant to 
Bankruptcy Rule 4001(b)(2) and (d) of the Complex Case Procedures.  
Absent granting the interim relief sought by this Fifth Interim Order, the 
Debtors’ estates could be immediately and irreparably harmed.  The use of 
the Prepetition ABL Collateral in accordance with this Fifth Interim Order 
is in the best interest of the Debtors’ estates. 
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7. Need for Limited Use of Cash Collateral.  The Debtors have an immediate and 

critical need to continue to use the Prepetition ABL Collateral (including Cash Collateral) in order 

to permit, among other things, the ongoing marketing and sale of their assets, to make payroll, to 

satisfy other working capital and operational needs and fund the Chapter 11 Cases, in each such 

case in accordance with the terms of this Fifth Interim Order, including in accordance with the 

Budget (as defined below).  The access of the Debtors to sufficient working capital and liquidity 

through the use of Cash Collateral and other Prepetition ABL Collateral is necessary to preserve 

and maintain the value of the Debtors’ estates.  Without the use of Cash Collateral, the Debtors 

would likely not have sufficient liquidity to continue to operate their organization and effectuate 

an orderly wind-down of the Debtors’ businesses.  Entry of this Fifth Interim Order will preserve 

the assets of each Debtor’s estate and its value and is in the best interests of the Debtors, their 

creditors, and their estates.  The Adequate Protection Liens, the Adequate Protection Superpriority 

Claims, the ABL Adequate Protection Payments, and the ABL Adequate Protection Fees and 

Expenses (each as defined herein) are consistent with and authorized by the Bankruptcy Code.  

Absent authorization to immediately access and use Cash Collateral, the Debtors, the estates, and 

their creditors would suffer immediate and irreparable harm.

8. Consent by the Prepetition ABL Agent.  The Prepetition ABL Agent consents to the 

Debtors’ use of Cash Collateral, in accordance with and subject to the terms and conditions 

contained in this Fifth Interim Order, which consent has been supported or unopposed by the 

Required Lenders (as defined in the Prepetition ABL Credit Agreement) after receipt of notice and 

shall be deemed sufficient under the circumstances for purposes of this Fifth Interim Order.  All 

use of Cash Collateral by the Debtors shall, subject to any Non-Conforming Use (as such term is 

defined below) permitted hereunder, be consistent with the cash flow budget attached hereto as 
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Exhibit 1, as may be amended or replaced pursuant to paragraph 17 hereof (the “Budget”); 

provided, however, that the actual aggregate cash balance, which shall be tested on a daily basis, 

shall not be less than the projected amount therefore set forth in the Budget for such applicable 

time period by more than 15%; provided that Allowed Professional Fees, the Adequate Protection 

Fees and Expenses (as defined in paragraph 11 below), and payments to the U.S. Trustee shall not 

be subject to such test; provided further, that Allowed Professional Fees shall not exceed the 

projected amount therefor set forth in the Budget for such applicable time period by more than 15% 

(any variance not exceeding the maximum amounts set forth above, a “Permitted Variance”) 

(provided that nothing herein shall operate as a limitation on the amount of professional fees a 

Professional Person may seek to be paid by the Debtors pursuant to an order of the Court, nor shall 

anything herein limit the Prepetition ABL Agent’s rights to oppose any request for payment of 

professional fees in excess of the Permitted Variance).  Any transfer or use of Cash Collateral by 

the Debtors shall be conditioned upon the Debtors’ compliance with the Budget, including any 

Permitted Variances or Non-Conforming Uses.  The Prepetition ABL Agent may (with the consent 

of the Required Lenders if the proposed amount is equal to or greater than $1 million) agree in 

writing to the use or receipt of the Cash Collateral of the Prepetition ABL Lenders in a manner or 

amount which does not conform to the manner or amount, as applicable, set forth in the Budget 

(including, for the avoidance of doubt, any Permitted Variances) (each such approved non-

conforming use of Cash Collateral, a “Non-Conforming Use”).  If such written consent is given 

(which consent may be given through email by the Prepetition ABL Agent or the Prepetition ABL 

Agent’s counsel), the Debtors shall be authorized pursuant to this Fifth Interim Order to use Cash 

Collateral for any such Non-Conforming Use without further Court approval, and the Prepetition 

ABL Secured Parties shall be entitled to all of the protections specified in this Fifth Interim Order 
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for any such Non-Conforming Use; provided that each such permitted Non-Conforming Use shall 

be deemed a modification to the Budget for all testing purposes.  For the avoidance of doubt and 

notwithstanding anything to the contrary in this Fifth Interim Order, the Prepetition ABL Agent 

does not consent to the Debtors’ use of, and the Debtors shall not be permitted to use, the Cash 

Collateral constituting Prepetition ABL Collateral or ABL Adequate Protection Collateral (as 

defined below, and subject to satisfaction of claims on account of ABL Diminution in Value, if 

any) for (i) payment to any other secured party in these chapter 11 cases (including the GACP 

Secured Parties and CLMG Secured Parties), (ii) payment of any costs attributable to the GACP 

Collateral or CLMG Collateral (each as defined below), including costs and expenses (x) of 

preserving, or disposing of, the GACP Collateral or CLMG Collateral, (y) incurred in connection 

with any sale of such GACP Collateral or CLMG Collateral, or (z) costs and expenses on account 

of the GACP Collateral or CLMG Collateral in connection with, or following, relief from the 

automatic stay (if applicable) or any budget with respect thereto, or (iii) payment of any transition 

services to be provided under a transition service agreement in connection with any of the Debtors’ 

asset sales.  

9. Use of Cash.  As a condition to the Prepetition ABL Secured Parties’ consent to the 

use of Cash Collateral, the Debtors shall be required to first utilize unencumbered cash (or any 

other cash available to the Debtors for satisfaction of costs and expenses) available for use by the 

Debtors, if any, to satisfy the costs and expenses set forth in the Budget prior to using Cash 

Collateral; provided that if there is no unencumbered cash available for use by the Debtors or the 

Debtors’ balance of unencumbered cash has been reduced to zero, the Debtors next shall be 

required to use proceeds available for use by the Debtors from any and all sales of the Debtors’ 

assets or causes of action subject to the First Priority ABL Adequate Protection Liens (the “ABL 
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Adequate Protection Cash Collateral”), if any, to satisfy the costs and expenses set forth in the 

Budget; provided, further, that if there is no unencumbered cash or ABL Adequate Protection Cash 

Collateral available for use by the Debtors, or both the unencumbered cash and ABL Adequate 

Protection Cash Collateral have been reduced to zero, the Debtors are authorized to use the Cash 

Collateral constituting Prepetition ABL Collateral in accordance with this Fifth Interim Order and 

as set forth in the Budget.

10. Entitlement of Prepetition ABL Secured Parties to Adequate Protection.  Pursuant 

to sections 361, 362, 363(c)(2), and 363(e) of the Bankruptcy Code, the Prepetition ABL Secured 

Parties are entitled to adequate protection of their interests in the Prepetition ABL Collateral, 

including the Cash Collateral, in an amount equal to the aggregate actual diminution in the value 

of the Prepetition ABL Secured Parties’ interests in the Prepetition ABL Collateral (including Cash 

Collateral) from and after the Petition Date, if any, for any reason provided for under the 

Bankruptcy Code, including, without limitation, any such diminution resulting from the sale, lease, 

or use by the Debtors of the Prepetition ABL Collateral (including Cash Collateral, whether 

pursuant to the Budget or otherwise), the subordination of their liens on the Prepetition ABL 

Collateral and Adequate Protection Superpriority Claims (as defined herein) to the Carve Out 

pursuant to this Fifth Interim Order and the Prepetition ABL Loan Documents, or the imposition 

of the automatic stay pursuant to section 362 of the Bankruptcy Code (“ABL Diminution in 

Value”).

11. ABL Adequate Protection Claims and Liens.  The Prepetition ABL Secured Parties 

are hereby granted the following (collectively, the “ABL Adequate Protection Obligations”), 

solely to the extent of any ABL Diminution in Value; provided that the collateral set forth in this 

paragraph 11 shall not include assets or property (other than Prepetition ABL Collateral, including 
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Cash Collateral) upon which, and solely to the extent that, the grant of an Adequate Protection 

Lien as contemplated in this Fifth Interim Order, would constitute a default or event of default 

under any of the Debtors’ contracts or leases, excluding, for the avoidance of doubt, the GACP 

Term Loan Agreement (and such default would not be excused or rendered ineffective by operation 

of the Bankruptcy Code or applicable nonbankruptcy law), but shall include the proceeds thereof:

a. ABL Adequate Protection Liens.  Pursuant to sections 361 and 363(e) of the 
Bankruptcy Code, as adequate protection against any actual ABL 
Diminution in Value (if any) of the Prepetition ABL Collateral, including 
Cash Collateral, effective as of the Petition Date and perfected without the 
need for execution by the Debtors or the recordation or other filing by the 
Prepetition ABL Agent of security agreements, control agreements, pledge 
agreements, mortgages or other Collateral Documents (as defined in the 
Prepetition ABL Credit Agreement) or financing statements or other similar 
documents, or the possession or control by the Prepetition ABL Agent of 
any Adequate Protection Collateral, the Prepetition ABL Agent is hereby 
granted for the ratable benefit of the Prepetition ABL Lenders, as security 
for the payment of the ABL Adequate Protection Obligations, subject and 
subordinate only to the Carve Out, the following security interests and liens 
(all such liens and security interests, the “ABL Adequate Protection Liens,” 
and all property identified in clauses (i) - (iii) below being collectively 
referred to as the “ABL Adequate Protection Collateral”):

(i) First Priority ABL Adequate Protection Liens.  Pursuant to sections 
361(2) and 363(c)(2) of the Bankruptcy Code, binding, continuing, 
enforceable, fully perfected, first priority (subject to subparagraph 
11(b)) senior replacement liens on and security interests in and upon 
(a) all Prepetition ABL Collateral, and (b) all assets and properties 
of the Debtors’ estates other than (i) the CLMG Collateral (as 
defined below), (ii) the GACP Collateral (as defined below), and 
(iii) those assets and properties that are subject to any other (x) valid, 
perfected, non-avoidable, and enforceable liens in existence on or as 
of the Petition Date or (y) valid and unavoidable liens in existence 
as of the Petition Date that are perfected after the Petition Date as 
permitted by section 546(b) of the Bankruptcy Code, whether now 
owned or hereafter acquired, including, without limitation, all 
personal and real property of the Debtors’ estates and all products, 
proceeds, rents, and profits thereof that, from and after the Petition 
Date, is not subject to any lien or security interest, if any, including 
upon entry of the Final Order, the proceeds of any claims and causes 
of action of the Debtors (but not on the actual claims and causes of 
action) arising under sections 544, 545, 547, 548, 549, and 550 of 
the Bankruptcy Code and any other avoidance or similar action 
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under the Bankruptcy Code or similar state law (collectively, 
the “Avoidance Actions”) (the foregoing liens being collectively 
referred to as the “First Priority ABL Adequate Protection Liens”).

(ii) ABL Adequate Protection Liens Junior to Certain Existing Liens.  
Pursuant to sections 361(2) and 363(c)(2) of the Bankruptcy Code, 
valid, binding, continuing, enforceable, fully-perfected non-
voidable junior priority liens on, and junior security interests in, all 
tangible and intangible assets, including without limitation, all 
prepetition and post-petition property of the Debtors’ estates, and all 
products and proceeds thereof, whether now existing or hereafter 
acquired, that is subject to (a) valid, perfected, and unavoidable liens 
in existence as of the Petition Date, including, without limitation, 
the liens of (i) GACP Finance Co., LLC (“GACP”), as 
administrative agent and collateral agent under the Term Loan 
Credit and Guaranty Agreement, dated as of January 28, 2019, by 
and among BJS, GACP, and the other parties thereto (as amended, 
restated, amended and restated, supplemented, or otherwise 
modified from time to time, the “GACP Term Loan Agreement”), 
which encumber the “Collateral” as defined therein (the “GACP 
Collateral”) and (ii) CLMG Corp. (“CLMG”), as administrative 
agent and collateral agent under the Credit Agreement, dated as of 
December 31, 2019, by and among BJS, CLMG, and the other 
parties thereto (as amended, restated, amended and restated, 
supplemented, or otherwise modified from time to time, the “CLMG 
Term Loan Agreement”), which encumber the “Collateral” as 
defined therein (the “CLMG Collateral”) or (b) valid and 
unavoidable liens in existence as of the Petition Date that are 
perfected after the Petition Date as permitted by section 546(b) of 
the Bankruptcy Code, which valid, perfected and unavoidable liens 
are senior in priority to the security interests and liens in favor of the 
Prepetition ABL Agent (the foregoing liens being collectively 
referred to as the “Junior ABL Adequate Protection Liens”).

(iii) ABL Adequate Protection Liens Senior to Prepetition ABL Liens.  
Pursuant to sections 361(2) and 363(c)(2) of the Bankruptcy Code, 
a valid, binding, continuing, enforceable, fully-perfected non-
voidable priming lien on, and security interest in, all tangible and 
intangible assets comprising the Prepetition ABL Collateral, and all 
products and proceeds thereof, whether now existing or hereafter 
acquired.

b. Status of the ABL Adequate Protection Liens.  Subject in all respects to the 
Carve Out, the Adequate Protection Liens shall not be (i) subject or 
subordinate to (A) any lien or security interest that is avoided and preserved 
for the benefit of the Debtors and their estates under section 551 of the 
Bankruptcy Code or (B) any lien or security interest arising after the Petition 
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Date, or (ii) except as otherwise set forth in clauses (a)(i)-(iii) of this 
paragraph 11, subordinated to or made pari passu with any other lien or 
security interest, now or hereafter existing and whether authorized under 
sections 363 or 364 of the Bankruptcy Code or otherwise.

c. Allocation of Proceeds.  Except as otherwise provided herein, all proceeds 
from Cementing Sale and sale of the Debtors’ fracturing assets (the 
“Fracturing Sale”) [Docket Nos. 452, 462] shall be reserved or distributed 
in accordance with the respective orders authorizing such sales or by 
subsequent order of the Court. 

d. Enforceability.  Subject in all respects to the Carve Out, the ABL Adequate 
Protection Liens shall not be subject to sections 506(c) (upon entry of the 
Final Order), 510, 549, 550, or 551 of the Bankruptcy Code.  The ABL 
Adequate Protection Liens shall be enforceable against and binding upon 
the Debtors, their estates and any successors thereto, including, without 
limitation, any trustee or other estate representative appointed in the 
Debtors’ Chapter 11 Cases, or any case under chapter 7 of the Bankruptcy 
Code upon the conversion of any of the Debtors’ Chapter 11 Cases, or in 
any other proceedings superseding or related to any of the foregoing (each, 
a “Successor Case”).

e. Adequate Protection Superpriority Claims.  The ABL Adequate Protection 
Obligations due to the Prepetition ABL Agent shall constitute allowed 
superpriority administrative expense claims against the Debtors in the 
amount of any Diminution in Value of the Prepetition ABL Collateral, 
including Cash Collateral, as provided in section 507(b) of the Bankruptcy 
Code, with priority in payment over any and all unsecured claims and 
administrative expense claims against the Debtors, now existing or hereafter 
arising, of any kind or nature whatsoever, including, without limitation, 
administrative expenses of the kinds specified in or ordered pursuant to 
sections 105, 326, 327, 328, 330, 331, 361, 362, 363, 364, 365, 503(a), 
503(b), 506(c), 507(a), 507(b), 546(c), 546(d), 552(b), 726, 1113, 1114 and 
any other provision of the Bankruptcy Code, and shall at all times be senior 
to the rights of the Debtors and any successor trustee or creditor in these 
Chapter 11 Cases or any Successor Case (the “ABL Adequate Protection 
Superpriority Claims”), subject and subordinate only to the Carve Out (as 
defined herein).

12. ABL Additional Adequate Protection.  As additional adequate protection to the 

Prepetition ABL Agent and the Prepetition ABL Secured Parties:

a. Payment of Prepetition and Postpetition Interest.  The Debtors shall pay to 
the Prepetition ABL Agent for the benefit of the Prepetition ABL Lenders 
all accrued and unpaid interest (including, for the avoidance of doubt, 
interest accruing and becoming due after the Petition Date) at the 
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non-default rates and consistent with the ordinary course interest payment 
dates set forth in the Prepetition ABL Credit Agreement (the “ABL 
Adequate Protection Interest Payments”).

b. Payment of Prepetition ABL Agent Fees and Expenses.  As additional 
adequate protection, the Prepetition ABL Agent shall receive from the 
Debtors, for the benefit of the Prepetition ABL Lenders, current cash 
payments of all reasonable and documented prepetition and postpetition 
fees and expenses payable to the Prepetition ABL Secured Parties under the 
Prepetition ABL Loan Documents, including, but not limited to, the 
reasonable and documented prepetition and postpetition fees and 
disbursements of legal counsel, financial advisors, and other consultants 
(the “ABL Adequate Protection Fees and Expenses”).  Payment of all such 
professional fees and expenses shall not be subject to allowance by the 
Court but shall be subject to the following process.  At the same time such 
invoices are delivered to the Debtors, the professionals for the Prepetition 
ABL Secured Parties shall deliver a copy of their respective invoices to 
counsel for any official committee appointed in these cases pursuant to 
section 1102 of the Bankruptcy Code (a “Creditors’ Committee”) and the 
office of the United States Trustee (the “U.S. Trustee”).  The invoices for 
such fees and expenses shall not be required to comply with any U.S. 
Trustee guidelines related to the payment of fees and expenses of retained 
estate professionals, may be in summary form only, and shall not be subject 
to application or allowance by the Court.  Any objections raised by the 
Debtors, the U.S. Trustee, or the Creditors’ Committee with respect to such 
invoices within ten (10) days of receipt thereof (the “Invoice Review 
Period”) will be resolved by the Court (absent prior consensual resolution 
thereof).  Pending such resolution, the undisputed portion of any such 
invoice shall be paid by the Debtors within three (3) days of the expiration 
of the Invoice Review Period.  Except as otherwise ordered by the Court in 
the event an objection is timely filed, such fees and expenses shall not be 
subject to any setoff, defense, claim, counterclaim, or diminution of any 
type, kind, or nature whatsoever.

c. Paydown of Prepetition ABL Obligations. The Debtors shall pay to the 
Prepetition ABL Agent for the benefit of the Prepetition ABL Lenders (i) 
an aggregate principal amount of $2,000,000 to be paid on the following 
schedule: (x) $1,000,000 to be paid on September 11, 2020, and 
(y) $1,000,000 to be paid on September 18, 2020, (ii) an amount equal to 
25% of any Debtor-owned gross account receivable collections in excess of 
$12.9 million as measured from September 12, 2020, through 12 p.m. 
(prevailing Eastern Time) on September 25, 2020, up to a total maximum 
payment of $2 million to be paid at the end of the forgoing period, (iii) an 
amount equal to 50% of any collection by the Debtors of amounts from the 
GACP Secured Parties on account of costs paid by the Debtors prior to the 
date hereof no later than one (1) business day following the Debtors’ receipt 
of such funds and to the extent the Debtors have sufficient available funds, 
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and (iv) an amount equal to 50% of any amounts determined by the Court 
to be proceeds of intellectual property or inventory from the Debtors’ sale 
of fracturing assets [Docket No. 493] no later than one (1) business day 
following the date of such determination and to the extent the Debtors have 
sufficient available funds (together with the ABL Adequate Protection 
Interest Payments, collectively, the “ABL Adequate Protection Payments”); 
provided that such amounts shall be paid from the Cash Collateral 
constituting Prepetition ABL Collateral and will reduce the principal 
amount outstanding under the Prepetition ABL Obligations; provided, 
further, however, that any payments made pursuant to this paragraph 11(c) 
may be subject to disgorgement if a challenge action is brought against the 
Prepetition ABL Secured Parties in accordance with paragraph 32 and if 
any such payments are disgorged, the principal amount outstanding under 
the Prepetition ABL Obligations will be adjusted upward accordingly.

d. Other Covenants.  The Debtors shall maintain their cash management 
system in a manner consistent with this Fifth Interim Order, and any order 
of this Court approving the maintenance of the Debtors’ cash management 
system.  The Debtors shall not use, sell, or lease any material assets outside 
the ordinary course of business, or seek authority to this Court to do any of 
the foregoing, without prior consultation with the Prepetition ABL Agent at 
least seven (7) days prior to the date on which the Debtors seek authority of 
this Court for such use, sale, or lease.  The Debtors shall comply with the 
covenants contained in section 6.07 of the Prepetition ABL Credit 
Agreement regarding the maintenance and insurance of the Prepetition ABL 
Collateral and the Adequate Protection Collateral.

13. Entitlement of CLMG Secured Parties to Adequate Protection.  Pursuant to sections 

361, 362, 363(c)(2), and 363(e) of the Bankruptcy Code, the CLMG Secured Parties are entitled 

to adequate protection of their interests in the CLMG Collateral, in an amount equal to the 

aggregate actual diminution in the value of the CLMG Secured Parties’ interests in the CLMG 

Collateral from and after the Petition Date, if any, for any reason provided for under the 

Bankruptcy Code, including, without limitation, any such diminution resulting from the sale, lease, 

or use by the Debtors of the CLMG Collateral, or the imposition of the automatic stay pursuant to 

section 362 of the Bankruptcy Code. (“CLMG Diminution in Value”).

14. CLMG Adequate Protection Claims and Liens.  CLMG in its capacity as 

administrative agent (the “CLMG Agent”), and the lenders party thereto (the “CLMG Lenders,” 
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and together with the CLMG Agent, the “CLMG Secured Parties”) are hereby granted the 

following (collectively, the “CLMG Adequate Protection Obligations” and together with the ABL 

Adequate Protection Obligations, the “Adequate Protection Obligations”), solely to the extent of 

any CLMG Diminution in Value; provided that the collateral set forth in this paragraph 14 shall 

not include assets or property (other than CLMG Collateral) upon which, and solely to the extent 

that, the grant of an Adequate Protection Lien as contemplated in this Fifth Interim Order, would 

constitute a default or event of default under any of the Debtors’ contracts or leases (and such 

default would not be excused or rendered ineffective by operation of the Bankruptcy Code or 

applicable nonbankruptcy law), but shall include the proceeds thereof:

a. CLMG Adequate Protection Liens.  Pursuant to sections 361 and 363(e) of 
the Bankruptcy Code, as adequate protection against any actual CLMG 
Diminution in Value (if any) of the CLMG Collateral effective as of the 
Petition Date and perfected without the need for execution by the Debtors 
or the recordation or other filing by CLMG of security agreements, control 
agreements, pledge agreements, mortgages or other Collateral Documents 
(as defined in the CLMG Term Loan Credit Agreement) or financing 
statements or other similar documents, or the possession or control by 
CLMG of any Adequate Protection Collateral, CLMG is hereby granted, as 
security for the payment of the CLMG Adequate Protection Obligations, the 
following security interests and liens (all such liens and security interests, 
the “CLMG Adequate Protection Liens”):

(i) CLMG Adequate Protection Liens Junior to Certain Existing Liens 
and Junior to ABL Adequate Protection Liens.  Pursuant to 
sections 361(2) and 363(c)(2) of the Bankruptcy Code, valid, 
binding, continuing, enforceable, fully-perfected non-voidable 
junior priority liens on, and junior security interests in, all tangible 
and intangible assets, including without limitation, all prepetition 
and postpetition property of the Debtors’ estates, and all products 
and proceeds thereof, whether now existing or hereafter acquired, 
that is subject to (a) valid, perfected, and unavoidable liens in 
existence as of the Petition Date, including, without limitation (i) the 
assets subject to the ABL Adequate Protection Liens (other than 
with respect the CLMG Collateral) and (ii) the GACP Collateral 
(which such liens on the GACP Collateral shall be junior to the ABL 
Adequate Protection Liens) or (b) valid and unavoidable liens in 
existence as of the Petition Date that are perfected after the Petition 
Date as permitted by section 546(b) of the Bankruptcy Code, which 
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valid, perfected and unavoidable liens are senior in priority to the 
security interests and liens in favor of CLMG (the foregoing liens 
being collectively referred to as the “Junior CLMG Adequate 
Protection Liens”).

(ii) Adequate Protection Liens Senior to Prepetition CLMG Liens.  
Pursuant to sections 361(2) and 363(c)(2) of the Bankruptcy Code, 
a valid, binding, continuing, enforceable, fully-perfected 
non-voidable priming lien on, and security interest in, all tangible 
and intangible assets comprising the CLMG Collateral, and all 
products and proceeds thereof, whether now existing or hereafter 
acquired.

b. Status of the CLMG Adequate Protection Liens.  The CLMG Adequate 
Protection Liens shall be pari passu with the GACP Adequate Protection 
Liens and junior to the ABL Adequate Protections Liens in all respects and 
shall not otherwise be (i) subject or subordinate to (A) any lien or security 
interest that is avoided and preserved for the benefit of the Debtors and their 
estates under section 551 of the Bankruptcy Code or (B) any lien or security 
interest arising after the Petition Date, or (ii) except as otherwise set forth 
in clauses (a)(i)-(ii) of this paragraph 14, subordinated to or made pari passu 
with any other lien or security interest, now or hereafter existing and 
whether authorized under sections 363 or 364 of the Bankruptcy Code or 
otherwise.

c. Enforceability.  The CLMG Adequate Protection Liens shall not be subject 
to sections 510, 549, 550, or 551 of the Bankruptcy Code.  The CLMG 
Adequate Protection Liens shall be enforceable against and binding upon 
the Debtors, their estates and any successors thereto, including, without 
limitation, any trustee or other estate representative appointed in the 
Debtors’ Chapter 11 Cases or any Successor Case.

15. Entitlement of GACP Secured Parties to Adequate Protection.  Pursuant to sections 

361, 362, 363(c)(2), and 363(e) of the Bankruptcy Code, the GACP Secured Parties are entitled to 

adequate protection of their interests in the GACP Collateral, in an amount equal to the aggregate 

actual diminution in the value of the GACP Secured Parties’ interests in the GACP Collateral from 

and after the Petition Date, if any, for any reason provided for under the Bankruptcy Code, 

including, without limitation, any such diminution resulting from the sale, lease, or use by the 

Debtors of the GACP Collateral, or the imposition of the automatic stay pursuant to section 362 

of the Bankruptcy Code. (“GACP Diminution in Value”).
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16. GACP Adequate Protection Claims and Liens.  GACP, in its capacity as 

administrative agent (the “GACP Agent”), and the lenders party thereto (the “GACP Lenders,” 

and together with the GACP Agent, the “GACP Secured Parties,” and together with the Prepetition 

ABL Secured Parties and CLMG Secured Parties, the “Prepetition Secured Parties”) are hereby 

granted the following (collectively, the “GACP Adequate Protection Obligations” and together 

with the ABL Adequate Protection Obligations, the “Adequate Protection Obligations”), solely to 

the extent of any GACP Diminution in Value; provided that the collateral set forth in this paragraph 

16 shall not include assets or property (other than GACP Collateral) upon which, and solely to the 

extent that, the grant of an Adequate Protection Lien as contemplated in this Fifth Interim Order, 

would constitute a default or event of default under any of the Debtors’ contracts or leases (and 

such default would not be excused or rendered ineffective by operation of the Bankruptcy Code or 

applicable nonbankruptcy law), but shall include the proceeds thereof:

a. GACP Adequate Protection Liens.  Pursuant to sections 361 and 363(e) of 
the Bankruptcy Code, as adequate protection against any actual GACP 
Diminution in Value (if any) of the GACP Collateral effective as of the 
Petition Date and perfected without the need for execution by the Debtors 
or the recordation or other filing by GACP of security agreements, control 
agreements, pledge agreements, mortgages or other Collateral Documents 
(as defined in the GACP Term Loan Credit Agreement) or financing 
statements or other similar documents, or the possession or control by 
GACP of any Adequate Protection Collateral, GACP is hereby granted, as 
security for the payment of the GACP Adequate Protection Obligations, the 
following security interests and liens (all such liens and security interests, 
the “GACP Adequate Protection Liens,” and together with the ABL 
Adequate Protection Liens and CLMG Adequate Protection Liens, 
the “Adequate Protection Liens”):

(i) GACP Adequate Protection Liens Junior to Certain Existing Liens 
and Junior to ABL Adequate Protection Liens.  Pursuant to 
sections 361(2) and 363(c)(2) of the Bankruptcy Code, valid, 
binding, continuing, enforceable, fully-perfected non-voidable 
junior priority liens on, and junior security interests in, all tangible 
and intangible assets, including without limitation, all prepetition 
and postpetition property of the Debtors’ estates, and all products 
and proceeds thereof, whether now existing or hereafter acquired, 
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that is subject to (a) valid, perfected, and unavoidable liens in 
existence as of the Petition Date, including, without limitation (i) the 
assets subject to the ABL Adequate Protection Liens (other than 
with respect the GACP Collateral) and (ii) the GACP Collateral 
(which such liens on the GACP Collateral shall be junior to the ABL 
Adequate Protection Liens) or (b) valid and unavoidable liens in 
existence as of the Petition Date that are perfected after the Petition 
Date as permitted by section 546(b) of the Bankruptcy Code, which 
valid, perfected and unavoidable liens are senior in priority to the 
security interests and liens in favor of GACP (the foregoing liens 
being collectively referred to as the “Junior GACP Adequate 
Protection Liens”).

(ii) Adequate Protection Liens Senior to Prepetition GACP Liens.  
Pursuant to sections 361(2) and 363(c)(2) of the Bankruptcy Code, 
a valid, binding, continuing, enforceable, fully-perfected 
non-voidable priming lien on, and security interest in, all tangible 
and intangible assets comprising the GACP Collateral, and all 
products and proceeds thereof, whether now existing or hereafter 
acquired.

b. Status of the GACP Adequate Protection Liens.  The GACP Adequate 
Protection Liens shall be pari passu with the CLMG Adequate Protection 
Liens and junior to the ABL Adequate Protections Liens in all respects and 
shall not otherwise be (i) subject or subordinate to (A) any lien or security 
interest that is avoided and preserved for the benefit of the Debtors and their 
estates under section 551 of the Bankruptcy Code or (B) any lien or security 
interest arising after the Petition Date, or (ii) except as otherwise set forth 
in clauses (a)(i)-(ii) of this paragraph 16, subordinated to or made pari passu 
with any other lien or security interest, now or hereafter existing and 
whether authorized under sections 363 or 364 of the Bankruptcy Code or 
otherwise.

c. Enforceability.  The GACP Adequate Protection Liens shall not be subject 
to sections 510, 549, 550, or 551 of the Bankruptcy Code.  The GACP 
Adequate Protection Liens shall be enforceable against and binding upon 
the Debtors, their estates and any successors thereto, including, without 
limitation, any trustee or other estate representative appointed in the 
Debtors’ Chapter 11 Cases or any Successor Case.

17. Reporting.  As adequate protection for the Debtors’ use of the Prepetition ABL 

Collateral (including Cash Collateral), the Debtors shall comply with the reporting requirements 

set forth in the Prepetition ABL Loan Documents, provided that notwithstanding anything to the 

contrary in this Fifth Interim Order or the Prepetition ABL Loan Documents, the Debtors shall not 
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be required to deliver any Borrowing Base Certificates (as defined in the Prepetition ABL Credit 

Agreement) to the Prepetition ABL Agent.  For the avoidance of doubt, any forecast and financial 

reporting requirements under this Fifth Interim Order shall replace and be in lieu of any similar 

requirements under the Prepetition ABL Loan Documents.  The Debtors shall provide the 

following additional reporting to the Prepetition ABL Agent, GACP, and the Creditors’ Committee 

(as applicable):

a. on or before 5:00 p.m. (Central Time) on every fourth Thursday (or, if such 
Thursday is not a business day, then the immediately succeeding business 
day), until earlier of (i) confirmation of a chapter 11 plan by the Debtors or 
(ii) the repayment of the Prepetition ABL Obligations indefeasibly in full in 
cash, an updated Budget with respect to the Debtors for the current calendar 
week then ended and the immediately following consecutive 12 weeks 
(collectively, 13 weeks), set forth on a weekly basis.  Each proposed Budget 
provided to the Prepetition ABL Agent shall be of no force and effect unless 
and until it is approved by the Prepetition ABL Agent, which approval has 
been supported or unopposed by the Required Lenders (as defined in the 
Prepetition ABL Credit Agreement), and, until such approval is given, the 
prior Budget shall remain in effect.  Any such proposed Budget, upon the 
approval of the Prepetition ABL Agent shall become, as of the date of such 
approval or such determination (and the Prepetition ABL Agent shall be 
deemed to have approved the Budget upon the passage of five (5) days with 
no objection) and for the period of time covered thereby, the Budget, and 
shall prospectively replace any prior Budget.  If the Debtors and the 
Prepetition ABL Agent are unable to agree on a proposed Budget’s terms, 
the Debtors reserve the right to seek an expedited hearing with the Court to 
resolve such disagreement.  In that event, the Prepetition ABL Agent shall 
not oppose the request for expedited consideration provided that any such 
hearing is held on not less than 48 hours’ notice to the Prepetition ABL 
Agent.  In the event of any dispute regarding the terms of a Budget, the 
Debtors and the Prepetition ABL Agent reserve any and all rights under the 
Bankruptcy Code or applicable law;

b. on or before 5:00 p.m. (prevailing Central Time) on every Thursday (or, if 
such Thursday is not a business day, then the immediately succeeding 
business day), the Debtors shall deliver to the Prepetition ABL Agent and 
GACP, on a line-by-line basis, a reconciliation report showing the variances 
comparing actual cash receipts and disbursements of the Debtors during the 
immediately-preceding calendar week with corresponding forecasted 
amounts for such week in the Budget, including written descriptions in 
reasonable detail explaining any material positive or negative variances; 

Case 20-33627   Document 621   Filed on 09/10/20 in TXSB   Page 23 of 54Case 20-33627   Document 622   Filed in TXSB on 09/10/20   Page 23 of 54



24

c. on or before 9:00 a.m. (prevailing Central Time) every business day, the 
Debtors shall deliver to the Prepetition ABL Agent a report showing the 
Debtors’ cash balance as of the end of the preceding day; 

d. on or before 5:00 p.m. (prevailing Central Time) starting on September 4, 
2020 (with respect to month ending July 31, 2020), and continuing 
thereafter the date that is 35 days from the prior month’s end (or if such day 
is not a business day, then the immediately succeeding business day), the 
Debtors shall provide to the Prepetition ABL Agent the information 
constituting the Borrowing Base (as defined in the Prepetition ABL Credit 
Agreement) report; provided that notwithstanding anything to the contrary 
in this Fifth Interim Order or the Prepetition ABL Loan Documents, the 
Debtors shall not be required to deliver any Borrowing Base Certificates (as 
defined in the Prepetition ABL Credit Agreement) to the Prepetition ABL 
Agent;

e. no less than three times a week, upon reasonable request the Debtors shall 
provide the Prepetition ABL Agent an update on the vendor settlement 
process, including, without limitation, updated “Trade Settlement Update” 
and “Lien Tracker” files; 

f. all financial reports, forecasts and all other financial documentation, 
pleadings and other filings that are reasonably requested by the Prepetition 
ABL Agent, GACP, the Creditors’ Committee, or their representatives and 
agents, including, but not limited to any appraisals conducted by Hilco, 
GACP, or any other party, and any other materials that may value the 
Debtors’ intellectual property or real estate assets;

g. in addition to, and without limiting, whatever rights to access the Prepetition 
ABL Agent has under the Prepetition ABL Loan Documents, upon 
reasonable notice, at reasonable times during normal business hours, the 
Debtors shall (i) permit representatives of the Prepetition ABL Agent to 
visit and inspect any of their respective properties, to examine and make 
abstracts or copies from any of their respective books and records, to tour 
the Debtors’ business premises and other properties, and (ii) cause their 
representatives and agents to make themselves reasonably available to 
discuss the Debtors’ affairs, financial condition, properties, business, 
operations and accounts with the representatives and agents of the 
Prepetition ABL Agent.

18. Carve Out.

a. Carve Out.  As used in this Fifth Interim Order, the “Carve Out” means the 
sum of (i) all fees required to be paid to the Clerk of the Court and to the 
Office of the United States Trustee under section 1930(a) of title 28 of the 
United States Code plus interest at the statutory rate (without regard to the 
notice set forth in (iii) below); (ii) all reasonable fees and expenses up to 
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$75,000 incurred by a trustee under section 726(b) of the Bankruptcy Code 
(without regard to the notice set forth in (iii) below); (iii) to the extent 
allowed at any time, whether by interim order, procedural order, or 
otherwise, all unpaid fees and expenses (the “Allowed Professional Fees”) 
incurred by persons or firms retained by the Debtors pursuant to section 
327, 328, or 363 of the Bankruptcy Code (the “Debtor Professionals”) and 
the Creditors’ Committee pursuant to section 328 or 1103 of the Bankruptcy 
Code (the “Committee Professionals” and, together with the Debtor 
Professionals, the “Professional Persons”) at any time before or on the first 
business day following delivery by the Prepetition ABL Agent of a Carve 
Out Trigger Notice (as defined below), whether allowed by the Court prior 
to or after delivery of a Carve Out Trigger Notice; and (iv) Allowed 
Professional Fees of Professional Persons in an aggregate amount not to 
exceed $1 million incurred after the first business day following delivery by 
the Prepetition ABL Agent of the Carve Out Trigger Notice, to the extent 
allowed at any time, whether by interim order, procedural order, or 
otherwise (the amounts set forth in this clause (iv) being the “Post-Carve 
Out Trigger Notice Cap”).  For purposes of the foregoing, “Carve Out 
Trigger Notice” shall mean a written notice delivered by email (or other 
electronic means) by the Prepetition ABL Agent to the Debtors, the 
Debtors’ lead restructuring counsel, the U.S. Trustee, and counsel to the 
Creditors’ Committee, which notice may be delivered following the 
occurrence and during the continuation of a Termination Event (as defined 
below) and upon termination of the Debtors’ right to use Cash Collateral by 
the Prepetition ABL Secured Parties, stating that the Post-Carve Out 
Trigger Notice Cap has been invoked.

b. Fee Estimates.  Not later than 7:00 p.m. New York time on the Wednesday 
of each week starting with the first full calendar week following the Petition 
Date, each Professional Person shall deliver to the Debtors a statement 
setting forth a good-faith estimate of the amount of fees and expenses 
incurred during the preceding week by such Professional Person (through 
Saturday of such week, the "Calculation Date") (collectively, "Estimated 
Fees and Expenses"), along with a good-faith estimate of the cumulative 
total amount of unreimbursed fees and expenses incurred through the 
applicable Calculation Date and a statement of the amount of such fees and 
expenses that have been paid to date by the Debtors (each such statement, 
a "Weekly Statement"); provided that within one business day of the 
occurrence of the Termination Declaration Date (as defined below), each 
Professional Person shall deliver one additional statement (the "Final 
Statement") setting forth a good-faith estimate of the amount of fees and 
expenses incurred during the period commencing on the calendar day after 
the most recent Calculation Date for which a Weekly Statement has been 
delivered and concluding on the Termination Declaration Date (and the 
Debtors shall cause such Weekly Statement and Final Statement to be 
delivered on the same day received to the Prepetition ABL Agent).  If any 
Professional Person fails to deliver a Weekly Statement within three 
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calendar days after such Weekly Statement is due, such Professional 
Person’s entitlement (if any) to any funds in the Carve Out Reserves (as 
defined below) with respect to the aggregate unpaid amount of Allowed 
Professional Fees for the applicable period(s) for which such Professional 
Person failed to deliver a Weekly Statement covering such period shall be 
limited to the aggregate unpaid amount of Allowed Professional Fees 
included in the Budget for such period for such Professional Person.

c. Carve Out Reserves.  

(i) Commencing with the week ended July 31, 2020, and on or before 
the Thursday of each week thereafter, the Debtors shall utilize all 
cash on hand as of such date and any available cash thereafter held 
by any Debtor to fund a reserve in an amount equal to the greater of 
(x) (i) for the week ending July 31, 2020, the aggregate amount of 
all Estimated Fees and Expenses reflected in all Weekly Statements 
delivered to the Debtors and the Prepetition ABL Agent between the 
Petition Date and the immediately prior Wednesday and (ii) for all 
weeks after the week ending July 31, 2020, the aggregate amount of 
all Estimated Fees and Expenses reflected in the Weekly Statement 
delivered on the immediately prior Wednesday to the Debtors and 
the Prepetition ABL Agent, and (y) (i) for the week ending July 31, 
2020, the aggregate amount of Allowed Professional Fees 
contemplated to be incurred in the Budget during all prior weeks of 
the case and (ii) for all weeks after the week ending July 31, 2020, 
the aggregate amount of Allowed Professional Fees contemplated to 
be incurred in the Budget during such week.  The Debtors shall 
deposit and hold such amounts in a segregated account in trust to 
pay such Allowed Professional Fees (the “Pre-Carve Out Trigger 
Notice Reserve”) prior to any and all other claims, and all payments 
of Allowed Professional fees incurred prior to the Termination 
Declaration Date shall be paid first from such Pre-Carve Out Trigger 
Notice Reserve Account.  Upon the foregoing funding, the 
Prepetition ABL Agent and Prepetition ABL Secured Parties shall 
have no further obligation to fund the Pre-Carve Out Trigger Notice 
Reserve or subordinate their liens and claims on account of any 
Allowed Professional Fees incurred through the Calculation Date 
for the most recent Weekly Statement delivered in accordance with 
Paragraph 18(b) above.  

(ii) On the day on which a Carve Out Trigger Notice is given by the 
Prepetition ABL Agent to the Debtors with a copy to counsel to any 
Creditors’ Committee (the “Termination Declaration Date”), the 
Carve Out Trigger Notice shall constitute a demand to the Debtors 
to and the Debtors shall utilize all cash on hand as of such date and 
any available cash thereafter held by any Debtor to fund (A) the Pre-
Carve Out Trigger Notice Reserve Account in an amount equal to 
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the aggregate amount of all Estimated Fees and Expenses reflected 
in the Final Reports delivered to Debtors and the Prepetition ABL 
Agent plus the amounts set forth in (a)(i) and (a)(ii) of this paragraph 
above, and (B) after funding the Pre-Carve Out Trigger Notice 
Reserve Account, a reserve in an amount equal to the Post-Carve 
Out Trigger Notice Cap (the “Post-Carve Out Trigger Notice 
Reserve” and, together with the Pre-Carve Out Trigger Notice 
Reserve, the “Carve Out Reserves”) prior to any and all other claims.  
All funds in the Pre-Carve Out Trigger Notice Reserve shall be used 
first to pay the obligations set forth in clauses (i) through (iii) of the 
definition of Carve Out set forth above (the “Pre-Carve Out 
Amounts”), but not, for the avoidance of doubt, the Post-Carve Out 
Trigger Notice Cap, until paid in full, and then, to the extent the 
Pre-Carve Out Trigger Notice Reserve has not been reduced to zero, 
to pay the Prepetition ABL Agent for the benefit of the Prepetition 
ABL Secured Parties, unless the Prepetition ABL Obligations have 
been indefeasibly paid in full, in cash, in which case any such excess 
shall be paid to the Debtors’ creditors in accordance with their rights 
and priorities as of the Petition Date.  Upon the foregoing funding, 
the Prepetition ABL Agent and Prepetition ABL Secured Parties 
shall have no further obligation to fund the Pre-Carve Out Trigger 
Notice Reserve or Post-Carve Out Trigger Notice Reserve or 
subordinate their liens and claims on account of any Allowed 
Professional Fees.  

d. Application to Carve Out Reserves.  All funds in the Post-Carve Out Trigger 
Notice Reserve shall be used first to pay the obligations set forth in 
paragraph 18(a)(iv) of the definition of Carve Out set forth above (the “Post-
Carve Out Amounts”), and then, to the extent the Post-Carve Out Trigger 
Notice Reserve has not been reduced to zero, to pay the Prepetition ABL 
Secured Parties in accordance with their rights and priorities under 
applicable law, unless the Prepetition ABL Obligations have been 
indefeasibly paid in full, in cash, in which case any such excess shall be 
paid to the Debtors’ creditors in accordance with their rights and priorities 
as of the Petition Date.  Notwithstanding anything to the contrary in the 
Prepetition ABL Loan Documents, or this Fifth Interim Order, if either of 
the Carve Out Reserves is not funded in full in the amounts set forth in 
paragraph 18(b), then, any excess funds in one of the Carve Out Reserves 
following the payment of the Pre-Carve Out Amounts and Post-Carve Out 
Amounts, respectively, shall be used to fund the other Carve Out Reserve, 
up to the applicable amount set forth in paragraph 18(a), prior to making 
any payments to the Prepetition ABL Agent, for the benefit of the 
Prepetition ABL Lenders, or any of the Debtors’ creditors, as 
applicable.  Notwithstanding anything to the contrary in the Prepetition 
ABL Loan Documents or this Fifth Interim Order, following delivery of a 
Carve Out Trigger Notice, the Prepetition ABL Secured Parties shall not, 
and shall not direct any entity to, sweep or foreclose on cash (including cash 
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received as a result of the sale or other disposition of any assets) of the 
Debtors until the Carve Out Reserves have been fully funded, but shall have 
a security interest in any residual interest in the Carve Out Reserves, with 
any excess paid to the Prepetition ABL Agent, for the benefit of the 
Prepetition ABL Lenders, for application in accordance with the Prepetition 
ABL Loan Documents.  Further, notwithstanding anything to the contrary 
in this Fifth Interim Order, (i) disbursements by the Debtors from the Carve 
Out Reserves shall not constitute Loans (as defined in the Prepetition ABL 
Loan Documents) or increase or reduce the Prepetition ABL Obligations, 
(ii) the failure of the Carve Out Reserves to satisfy in full the Allowed 
Professional Fees shall not affect the priority of the Carve Out, and (iii) in 
no way shall the Budget, Carve Out, Post-Carve Out Trigger Notice Cap, 
Carve Out Reserves, or any of the foregoing be construed as a cap or 
limitation on the amount of the Allowed Professional Fees due and payable 
by the Debtors.  For the avoidance of doubt and notwithstanding anything 
to the contrary in this Fifth Interim Order or in any Prepetition ABL Loan 
Documents, the Carve Out shall be senior to all liens and claims securing 
the Prepetition ABL Collateral, the ABL Adequate Protection Liens, and 
the 507(b) Claim, and any and all other forms of adequate protection, liens, 
or claims securing the Prepetition ABL Obligations.

e. Payment of Allowed Professional Fees Prior to the Termination 
Declaration Date.  Any payment or reimbursement made prior to the 
occurrence of the Termination Declaration Date in respect of any Allowed 
Professional Fees shall not reduce the Carve Out.

f. No Direct Obligation to Pay Allowed Professional Fees.  None of the 
Prepetition ABL Secured Parties shall be responsible for the payment or 
reimbursement of any fees or disbursements of any Professional Person 
incurred in connection with the Chapter 11 Cases or any successor cases 
under any chapter of the Bankruptcy Code.  Nothing in this Fifth Interim 
Order or otherwise shall be construed to obligate the Prepetition ABL 
Secured Parties, in any way, to pay compensation to, or to reimburse 
expenses of, any Professional Person or to guarantee that the Debtors have 
sufficient funds to pay such compensation or reimbursement.

g. Payment of Carve Out On or After the Termination Declaration Date.  Any 
payment or reimbursement made on or after the occurrence of the 
Termination Declaration Date in respect of any Allowed Professional Fees 
shall permanently reduce the Carve Out on a dollar-for dollar basis.

19. Termination.  The Debtors’ right to use Cash Collateral shall terminate (the date of 

any such termination, the “Termination Date”), without prior order of this Court or any further 

action by the Prepetition ABL Secured Parties (i) at 11:59 p.m. (prevailing Eastern Time) on 
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September 25, 2020, or (ii) three (3) business days following the delivery of a written notice (a 

“Default Notice”) by the Prepetition ABL Agent to Kirkland & Ellis LLP (any such three (3) 

business-day period of time, the “Default Notice Period”) of the occurrence of any of the events 

set forth in clauses (a) through (k) below (unless cured by the Debtors or waived by the Prepetition 

ABL Administrative Agent, with the consent of the Required Lenders, in writing (with email being 

sufficient) prior to expiration of the Default Notice Period); provided that, if a hearing to consider 

any appropriate relief in connection with delivery of the Default Notice or continued use of Cash 

Collateral (as may be held on an expedited basis) is requested to be heard within such three (3) 

business day period but is scheduled for a later date by the Court, the Default Notice Period shall 

be automatically extended to the date of such hearing (the events set forth in clauses (a) through 

(k) below are collectively referred to herein as the “Termination Events”):

a. the failure to obtain entry of a further interim order or Final Order 
acceptable to the Prepetition ABL Agent on or before fourteen (14) days 
after entry of this Fifth Interim Order (unless such period is extended by 
mutual agreement between the Prepetition ABL Agent and the Debtors, 
which extension may be document by email); 

b. any Debtor’s failure to comply with any of the material terms or conditions 
of this Fifth Interim Order, including, but not limited to, (i) the use of Cash 
Collateral for any purpose other than as permitted in this Fifth Interim 
Order, (ii) failure to comply with the Budget (including any distributions in 
excess of the Permitted Variance that have not been resolved and approved, 
in writing, by the Prepetition ABL Agent), or (iii) failure to comply with 
the reporting requirements set forth in this Fifth Interim Order; provided 
that notwithstanding anything to the contrary in this Fifth Interim Order or 
the Prepetition ABL Loan Documents, the Debtors shall not be required to 
deliver any Borrowing Base Certificates (as defined in the Prepetition ABL 
Credit Agreement) to the Prepetition ABL Agent;

c. the failure of the Debtors to make any payment under this Fifth Interim 
Order to the Prepetition ABL Agent within three (3) business days after 
such payment becomes due, other than payments required pursuant to 
paragraph 11(b) of this Fifth Interim Order, which payments shall be made 
as required therein;
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d. this Fifth Interim Order ceases, for any reason (other than by reason of the 
express written agreement by the Prepetition ABL Agent, which agreement 
has been supported or unopposed by the Required Lenders, or the 
supersession of this Fifth Interim Order by the Fifth Interim Order), to be in 
full force and effect in any material respect, or any Debtor so asserts in 
writing, or the Adequate Protection Liens or Adequate Protection 
Superpriority Claims created by this Fifth Interim Order cease in any 
material respect to be enforceable and of the same effect and priority 
purported to be created hereby or any Debtor so asserts in writing;

e. the Court shall have entered an order reversing, amending, supplementing, 
staying, vacating, or otherwise modifying this Fifth Interim Order in a 
manner materially adverse to the Prepetition ABL Secured Parties without 
the prior written consent of the of the Prepetition ABL Agent, which consent 
may be provided by electronic mail;

f. the date an application, motion, or other pleading is filed by the Debtors for 
the approval of, or the date the Court shall have entered an order recognizing 
or granting, any superpriority claim or any lien in these Chapter 11 Cases 
that is pari passu with or senior to the ABL Adequate Protection 
Superpriority Claims or the ABL Adequate Protection Liens without the 
prior written consent of the Prepetition ABL Secured Parties (other than the 
Carve Out);

g. the date any of the Debtors files any pleading or commences any action 
against the Prepetition ABL Secured Parties challenging the validity or 
enforceability of the Prepetition ABL Obligations or the Prepetition ABL 
Liens or seeking to avoid, disallow, subordinate, or recharacterize any 
claim, lien, or interest held by any of the Prepetition ABL Secured Parties 
arising under or related to the Prepetition ABL Obligations (or if the Debtor 
supports any such motion, pleading, application or adversary proceeding 
commenced by any third party); provided that if the Debtors provide any 
response to any discovery request, or make a witness available for 
deposition, such action shall not be a violation of this subparagraph  19(g);

h. the date any of the Debtors file or otherwise support any motion, pleading, 
or other document, including a chapter 11 plan, that (i) seeks to amend, 
modify, or supplement this Fifth Interim Order, or (ii) otherwise materially, 
negatively affects the Prepetition ABL Secured Parties, without the prior 
written consent of the Prepetition ABL Agent; provided, that the consent of 
the Prepetition ABL Agent shall not be required if, pursuant to a chapter 11 
plan, the Prepetition ABL Obligations and Adequate Protection Obligations 
are indefeasibly paid in full in cash on the effective date of such plan. 

i. the date any of the Debtors file a motion seeking an order, or the date any 
court of competent jurisdiction enters an order, dismissing the Chapter 11 
Cases, converting the Chapter 11 Cases to cases under chapter 7 of the 
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Bankruptcy Code, appointing a trustee, responsible officer, or examiner 
with expanded powers relating to the operation of the organization in the 
Chapter 11 Cases, or terminating the Debtors’ exclusivity under Bankruptcy 
Code section 1121, unless consented to in writing by the Prepetition ABL 
Agent, which consent has been approved or unopposed by the Required 
Lenders; 

j. the filing of any pleading by any Debtor in support of (in any such case by 
way of any motion or other pleading filed with the Court or any other 
writing to another party in interest executed by or on behalf of any such 
Debtor) any other person’s opposition to any motion filed in the Court by 
the Prepetition ABL Agent or the Prepetition ABL Lenders seeking 
confirmation of the amount of its claims or the validity or enforceability of 
the Prepetition ABL Liens or the Adequate Protection Liens, except with 
regard to good faith disputes over the payment of expenses and fees, 
provided that if the Debtors provided any response to any discovery request, 
or make a witness available for deposition, such action shall not be a 
violation of this subparagraph 19(j); or

k. the Court shall have entered an order granting relief from the automatic stay 
(without the consent of the Prepetition ABL Lenders) to the holder or 
holders of any security interest to permit foreclosure (or the granting of a 
deed in lieu of foreclosure or the like) on any of the Prepetition ABL 
Collateral or Adequate Protection Collateral on which the Prepetition ABL 
Lenders have a first-priority security interest, which has an aggregate value 
in excess of $50,000; provided however, that to the extent such lien can be 
satisfied by amounts contemplated to pay prepetition liens in the Budget, 
any relief granted on account of such liens shall not trigger a Termination 
Event.

20. Rights and Remedies upon Termination Event.   Except as otherwise ordered by the 

Court, following the expiration of the Default Notice Period, notwithstanding the provisions of 

section 362 of the Bankruptcy Code, without any application, motion, or notice to, hearing before, 

or order from the Court, but subject to the terms of this Fifth Interim Order, any Adequate 

Protection Obligations determined by the Court to be due and owing as of the delivery of the 

Default Notice, if any, shall become due and payable and/or the Prepetition ABL Secured Parties 

shall be entitled to exercise their rights and remedies.  Prior to exercising the remedies set forth in 

this sentence below, the Prepetition ABL Secured Parties shall be required to file a motion with 

the Court seeking emergency relief (the “Stay Relief Motion”) on no less than three (3) business 
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days’ written notice, which notice period may be concurrent with the Default Notice Period, to 

(i) the Court, (ii) counsel for the Debtors, (iii) counsel for the Creditors’ Committee (if any), and 

(iv) the U.S. Trustee for a further order of the Court modifying the automatic stay in the Chapter 11 

Cases to permit the Prepetition ABL Secured Parties to exercise their rights and remedies against 

the Prepetition ABL Collateral or Adequate Protection Collateral to the extent available in 

accordance with the applicable Prepetition ABL Loan Documents, this Fifth Interim Order, or 

applicable law, including (x) setting-off amounts in any account of the Debtors maintained with 

the Prepetition ABL Agent or Prepetition ABL Lenders with respect to which the Prepetition ABL 

Agent controls pursuant to a deposit account control agreement to the extent necessary for payment 

of the Adequate Protection Obligations determined by the Court to be due and payable as of the 

delivery of the Default Notice and (y) foreclosing upon and selling all or a portion of the 

Prepetition ABL Collateral or Adequate Protection Collateral in order to collect the Adequate 

Protection Obligations.  Upon the Court’s ruling on the Stay Relief Motion, the Court may fashion 

an appropriate remedy upon a determination that a Termination Event occurred, including that the 

Prepetition ABL Agent shall be entitled to exercise all rights and remedies with respect to the 

Collateral provided for in this Fifth Interim Order, including the right to foreclose on or otherwise 

exercise its rights with respect to all or any portion of the Collateral, as permitted by the Court. 

Upon the occurrence of the delivery of a Default Notice, the Debtors, the Prepetition ABL Agent, 

and each Prepetition ABL Secured Party consent to a hearing on an expedited basis to consider 

whether (a) a Termination Event has occurred and (b) any other appropriate relief (including, 

without limitation, the Debtors’ non-consensual use of Cash Collateral).  During the Default Notice 

Period, the Debtors shall be entitled to continue to use the Cash Collateral in accordance with the 

terms of the Budget and this Fifth Interim Order. Notwithstanding anything to the contrary herein, 
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upon a Termination Event, the delivery of a Default Notice, the expiration of the Default Notice 

Period, or the occurrence of the Termination Date, all of the rights, remedies, benefits, and 

protections provided to the Prepetition ABL Secured Parties under this Fifth Interim Order shall 

survive.  Except as otherwise provided herein or ordered by the Court, neither section 105 of the 

Bankruptcy Code nor any other provision of the Bankruptcy Code or applicable law shall be 

utilized to prohibit the exercise, enjoyment and enforcement of any rights, benefits, privileges and 

remedies of the Prepetition ABL Secured Parties set forth in this paragraph. 

21. Modification of Automatic Stay.  Except as provided in paragraph 18 herein, the 

automatic stay under section 362(a) of the Bankruptcy Code is hereby modified to the extent 

necessary to effectuate all of the terms and provisions of this Fifth Interim Order, including, 

without limitation, to: (a) permit the Debtors to grant the Adequate Protection Liens and Adequate 

Protection Superpriority Claims; (b) permit the Debtors to perform such acts as the Prepetition 

ABL Secured Parties may reasonably request to assure the perfection and priority of the liens 

granted herein; (c) permit the Debtors to incur all liabilities and obligations to the Prepetition ABL 

Secured Parties under this Fifth Interim Order; (d) authorize the Debtors to pay, and the Prepetition 

ABL Secured Parties to retain and apply, any payments made in accordance with the terms of this 

Fifth Interim Order; and (e) permit the Prepetition ABL Secured Parties, subject to the terms of 

this Fifth Interim Order, to exercise all rights and remedies provided for hereunder; provided that 

during the Default Notice Period, unless otherwise ordered by the Court, the automatic stay under 

section 362 of the Bankruptcy Code shall remain in effect.

22. Limitation on Charging Expenses Against Collateral.  Subject only to and effective 

upon entry of the Final Order, except to the extent of the Carve Out, no costs or expenses of 

administration which have been or may be incurred in these Chapter 11 Cases or any Successor 
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Case at any time shall be surcharged against, and no person may seek to surcharge any costs or 

expenses of administration against the Prepetition ABL Secured Parties, or any of the Prepetition 

ABL Obligations, the Carve Out, or the Prepetition ABL Collateral, pursuant to sections 105 or 

506(c) of the Bankruptcy Code or otherwise, without the prior written consent of the Prepetition 

ABL Agent, which consent is approved or unopposed by the Required Lenders.  Subject to the 

Carve Out, nothing contained in this Fifth Interim Order shall be deemed a consent by the 

Prepetition ABL Agent to any charge, lien, assessment, or claim against the Prepetition ABL 

Collateral, or the Adequate Protection Liens, or otherwise, and no action, inaction or acquiescence 

by the Prepetition ABL Agent shall be deemed to be or shall be considered evidence of any alleged 

consent to a surcharge against the Prepetition ABL Secured Parties, the Prepetition ABL 

Obligations, or the Prepetition ABL Collateral.  Notwithstanding the foregoing and for the 

avoidance of doubt, the Debtors and the Prepetition ABL Secured Parties reserve all rights to seek 

to surcharge costs and expenses of administration against GACP, the GACP Collateral, CLMG 

and the CLMG Collateral pursuant to sections 105 or 506(c) of the Bankruptcy Code or otherwise.  

Subject to the Committee’s investigation rights under paragraph 32 of this Fifth Interim Order, if 

the Debtors recover any costs and expenses from a secured party pursuant to sections 105 and/or 

506(c) of the Bankruptcy Code (such recovery, “Surcharge Proceeds”), and the outlays on account 

of such recovered costs and expenses were paid using the Prepetition ABL Lenders’ Cash 

Collateral, the Surcharge Proceeds shall replenish and be deemed to replenish the Prepetition ABL 

Lenders’ Cash Collateral in the amount equal to the recovered costs and expenses paid out of such 

Cash Collateral; provided, however, that any such replenishment of the Cash Collateral from the 

Surcharge Proceeds shall not exceed the amount required to satisfy the Diminution in Value 

(if any) of the Prepetition ABL Collateral. 
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23. Section 552(b) of the Bankruptcy Code.  Subject only to and effective upon entry 

of the Final Order, the Prepetition ABL Secured Parties shall be entitled to all of the rights and 

benefits of section 552(b) of the Bankruptcy Code, and no person may assert an “equities of the 

case” claim under section 552(b) of the Bankruptcy Code against the Prepetition ABL Secured 

Parties with respect to proceeds, product, offspring, or profits of any of the Prepetition ABL 

Collateral in the Chapter 11 Cases or any Successor Case.

24. Payments Free and Clear.  Subject and subordinate to the Carve Out, any and all 

proceeds remitted to the Prepetition ABL Agent pursuant to the terms of this Fifth Interim Order 

or any subsequent order of this Court shall be irrevocable (subject to paragraphs 32 and 33 of this 

Fifth Interim Order), received free and clear of any claim, charge, assessment, or other liability, 

including, without limitation, but subject to entry of the Final Order, any such claim or charge 

arising out of or based on, directly or indirectly, section 506(c) of the Bankruptcy Code or the 

“equities of the case” exception of section 552(b) of the Bankruptcy Code.

25. All Parties’ Reservation of Rights.  All parties reserve their rights to argue that, to 

the extent that any cash payment of interest, fees, and expenses as adequate protection to the 

Prepetition ABL Secured Parties, the CLMG Secured Parties, or the GACP Secured Parties is not 

allowed under section 506(b) of the Bankruptcy Code and not allowed on any other basis 

(including, without limitation, (i) on account of the Debtors’ use of Prepetition ABL Collateral, 

CLMG Collateral, or GACP Collateral and (ii) that there has been ABL Diminution in Value, 

CLMG Diminution in Value, or GACP Diminution in Value), such payments should be 

recharacterized and applied as payments of principal owed under the applicable Prepetition ABL 

Loan Document, under the CLMG Term Loan Credit Agreement, or under the GACP Term Loan 

Credit Agreement, as applicable.
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26. Debtors’ Reservation of Rights.  Notwithstanding anything to the contrary in this 

Fifth Interim Order, the entry of this Fifth Interim Order and the grant of adequate protection to 

the Prepetition ABL Secured Parties and the Prepetition ABL Agent pursuant to the terms hereof 

shall be without prejudice to the rights of the Debtors to, following the occurrence of the 

Termination Date, seek authority (at any time) to use Cash Collateral and the Prepetition ABL 

Collateral without the consent of the Prepetition ABL Secured Parties, and the Prepetition ABL 

Secured Parties reserve all of their respective rights with respect to contesting any such motion or 

request by the Debtors or any other person.

27. No Marshaling.  Subject only to and effective upon entry of the Final Order, the 

Prepetition ABL Secured Parties shall not be subject to the equitable doctrine of “marshaling” or 

any other similar doctrine with respect to any of the Prepetition ABL Collateral, and proceeds of 

the Prepetition ABL Collateral shall be received and applied pursuant to this Fifth Interim Order 

and the Prepetition ABL Loan Documents notwithstanding any other agreement or provision to 

the contrary.  Subject to the Carve Out, without limiting the generality of the immediately 

preceding sentence, no party shall be entitled, directly or indirectly, to direct the exercise of 

remedies or seek (whether by order of this Court or otherwise) to marshal or otherwise control the 

disposition of the Prepetition ABL Collateral after a Termination Event in the Chapter 11 Cases 

or any Successor Case.

28. Continuation of Prepetition ABL Liens.  Subject to the rights set forth in 

paragraph 32, until the Prepetition ABL Secured Parties are Paid in Full, all liens and security 

interests of the Prepetition ABL Secured Parties (including, without limitation, the Adequate 

Protection Liens) shall remain valid and enforceable with the same continuing priority as described 

herein in the Chapter 11 Cases or any Successor Case.  The term “Paid in Full” or “Payment in 
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Full” means except as otherwise agreed to by, the Prepetition ABL Secured Parties (including 

through entry of an order confirming a chapter 11 plan reasonably acceptable to the Prepetition 

ABL Secured Parties), all of the Prepetition ABL Obligations and Adequate Protection Obligations 

have been indefeasibly paid in full in cash and completely satisfied (including the cash 

collateralization of any letters of credit) and all Commitments (as defined in the Prepetition ABL 

Credit Agreement) have been terminated.

29. Continuation of Prepetition CLMG Liens.  Until the Prepetition CLMG Obligations 

have been satisfied (including by payment in cash, turnover of collateral, or consent to release 

liens), all liens and security interests of the CLMG Secured Parties shall remain valid and 

enforceable with the same continuing priority as described herein. 

30. Continuation of the Prepetition GACP Liens.  Until the Prepetition GACP 

Obligations have been satisfied (including by payment in cash, turnover of collateral, or consent 

to release liens), all liens and security interests of the GACP Secured Parties shall remain valid 

and enforceable with the same continuing priority as described herein

31. Perfection of ABL Adequate Protection Liens.  

a. The Prepetition ABL Secured Parties are hereby authorized, but not 
required, to file or record financing statements, trademark filings, copyright 
filings, patent filings, mortgages, deeds of trust, notices of lien or similar 
instruments in any jurisdiction, or take possession of or control over cash or 
securities, or take any other action in order to validate and perfect the ABL 
Adequate Protection Liens; provided, however, that the Prepetition ABL 
Secured Parties may not take any aforementioned action to file or record 
such instruments against the CLMG Collateral or GACP Collateral.  
Whether or not the Prepetition ABL Secured Parties shall, each, in its sole 
discretion, choose to file such financing statements, trademark filings, 
copyright filings, patent filings, mortgages, deeds of trust, notices of lien or 
similar instruments, or take possession of or control over any cash, 
securities or any other property of the Debtors, or take any action that 
otherwise may be required under federal, state or local law in any 
jurisdiction to validate and perfect a security interest or lien, in any such 
case, the ABL Adequate Protection Liens shall be deemed valid, perfected, 
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allowed, enforceable, non-avoidable and not subject to challenge, dispute 
or subordination (subject to the priorities set forth in this Fifth Interim 
Order), at the time and on the date of entry of this Fifth Interim Order or 
thereafter.  Upon the reasonable request of any of the Prepetition ABL 
Secured Parties, the Prepetition ABL Secured Parties and the Debtors, 
without any further consent of any party, are authorized to take, execute, 
deliver and file such instruments (in each case, without representation or 
warranty of any kind) to enable the Prepetition ABL Secured Parties to 
further validate, perfect, preserve and enforce the ABL Adequate Protection 
Liens.  All such documents will be deemed to have been recorded and filed 
as of the Petition Date.

b. A certified copy of this Fifth Interim Order (or the notice of the filing 
hereof) may, in the discretion of the Prepetition ABL Secured Parties, be 
filed with or recorded in filing or recording offices in addition to or in lieu 
of such financing statements, mortgages, deeds of trust, notices of lien or 
similar instruments, and all filing offices are hereby authorized to accept 
such certified copy of this Fifth Interim Order or notice for filing and/or 
recording, as applicable.  The automatic stay of section 362(a) of the 
Bankruptcy Code shall be, and hereby is deemed, modified to the extent 
necessary to permit the Prepetition ABL Secured Parties to take all actions, 
as applicable, referenced in this paragraph 30(a) and 30(b).

32. Effect of Stipulations on Third Parties.  Each of the Debtors’ Stipulations and each 

of the Debtors’ other admissions, agreements and releases contained in this Fifth Interim Order, 

including, without limitation, in paragraph 4 of this Fifth Interim Order, shall be binding upon the 

Debtors and all other parties in interest, including, without limitation, any statutory or non-

statutory committees appointed or formed in these Chapter 11 Cases (including a Creditors’ 

Committee, if any) and any other person or entity acting or seeking to act on behalf of the Debtors’ 

estates, including any chapter 7 or chapter 11 trustee or examiner appointed or elected for any of 

the Debtors (a “Trustee”), in all circumstances and for all purposes unless:  (a) any party in interest 

(including any Trustee) files a motion seeking standing (with a complaint attached thereto) to 

pursue an adversary proceeding or contested matter, as required under the Bankruptcy Rules 

(subject in either case to the limitations contained herein, including without limitation, in 

paragraph 33), challenging the validity, enforceability, priority, or extent of the Prepetition ABL 
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Obligations, the liens on the Prepetition ABL Collateral securing the Prepetition ABL Obligations, 

the Prepetition GACP Obligations, the Prepetition CLMG Obligations, the CLMG Collateral, or 

otherwise asserting or prosecuting any estate claims, counterclaims or causes of action, objections, 

contests or defenses (collectively, the “Claims and Defenses”) against the Prepetition ABL Agent, 

any of the other Prepetition ABL Secured Parties, the GACP Secured Parties, or the CLMG 

Secured Parties or their respective agents, affiliates, subsidiaries, directors, officers, 

representatives, attorneys or advisors in connection with any matter related to the Prepetition ABL 

Obligations, the Prepetition ABL Collateral, the Prepetition GACP Obligations, the GACP 

Collateral, the Prepetition CLMG Obligations, or the CLMG Collateral (as applicable) by no later 

than the date that is the earlier of (i) the date that is seventy-five (75) days after the date of entry 

of the Second Interim Order (i.e., October 19, 2020) (the “Challenge Deadline”), (ii) the effective 

date of a confirmed chapter 11 plan, or (iii) any such later date as has been ordered by the Court 

for cause upon a motion filed and served prior to the expiration of the deadline to commence a 

challenge (such time period, the “Challenge Period”), and (b) an order is entered by a court of 

competent jurisdiction and becomes final and non-appealable in favor of the plaintiff sustaining 

any such challenge or claim in any such duly filed adversary proceeding or contested matter; 

provided that, as to the Debtors, all such Claims and Defenses are hereby irrevocably waived and 

relinquished as of the Petition Date.  If no such motion seeking standing to pursue an adversary 

proceeding or contested matter is timely filed prior to the expiration of the Challenge Period, 

without further order of this Court: (x) the Prepetition ABL Obligations, Prepetition CLMG 

Obligations, and the Prepetition GACP Obligations shall constitute allowed claims, not subject to 

counterclaim, setoff, subordination, recharacterization, defense or avoidance, for all purposes in 

the Chapter 11 Cases and any Successor Case; (y) the Prepetition ABL Agent’s liens on the 
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Prepetition ABL Collateral, CLMG’s liens on the CLMG Collateral, and GACP’s liens on the 

GACP Collateral shall be deemed to have been, as of the Petition Date, and to be, legal, valid, 

binding, perfected and of the priority specified in paragraph 4(d), not subject to defense, 

counterclaim, recharacterization, subordination or avoidance in the Chapter 11 Cases or any 

Successor Case; and (z) the Prepetition ABL Obligations, the Prepetition ABL Agent’s liens on 

the Prepetition ABL Collateral, the other Prepetition ABL Secured Parties (and their respective 

agents, affiliates, subsidiaries, directors, officers, representatives, attorneys, or advisors); the 

Prepetition CLMG Obligations, CLMG’s liens on the CLMG Collateral, and the other CLMG 

Secured Parties (and their respective agents, affiliates, subsidiaries, directors, officers, 

representatives, attorneys, or advisors); and the Prepetition GACP Obligations, GACP’s liens on 

the GACP Collateral, and the other GACP Secured Parties (and their respective agents, affiliates, 

subsidiaries, directors, officers, representatives, attorneys, or advisors), shall not be subject to any 

other or further challenge by any party in interest, and any such party in interest shall be enjoined 

from seeking to exercise the rights of the Debtors’ estates, including without limitation, any 

successor thereto (including, without limitation, any estate representative or a Trustee, whether 

such Trustee is appointed or elected prior to or following the expiration of the Challenge Period).  

If any motion seeking standing (with a complaint attached thereto) to pursue such adversary 

proceeding or contested matter is timely filed prior to the expiration of the Challenge Period, the 

stipulations and admissions contained in this Fifth Interim Order, including without limitation, in 

paragraph 4 of this Fifth Interim Order, shall nonetheless remain binding and preclusive (as 

provided in the second sentence of this paragraph) on any person, including any Trustee, except 

as to any such findings and admissions that were expressly and successfully challenged in such 

adversary proceeding or contested matter.  Nothing in this Fifth Interim Order vests or confers on 
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any person, including a Trustee, standing or authority to pursue any cause of action belonging to 

the Debtors or their estates.  In the event that there is a timely successful challenge brought 

pursuant to this paragraph 32, the Court shall retain jurisdiction to fashion an appropriate remedy. 

33. Limitation on Use of Collateral.  Subject to the Carve Out, notwithstanding 

anything herein or in any other order by this Court to the contrary, no Cash Collateral, Prepetition 

ABL Collateral, proceeds, products, or offspring of any of the foregoing or any portion of the 

Carve Out may be used to (except to the extent otherwise expressly agreed in writing by the 

Prepetition ABL Agent in response to a written request from the Debtors specifying the proposed 

use) pay any claims for services rendered by any of the professionals retained by the Debtors, any 

creditor or party in interest, any committee (including any Creditors’ Committee), any Trustee, or 

any other person, party, or entity (or to pay any professional fees and disbursements in connection 

therewith) to: (a) apply to the Court for authority to approve superpriority claims or grant liens or 

security interests in the Prepetition ABL Collateral and Cash Collateral, or any portion thereof that 

are senior to, or on parity with, the Prepetition ABL Liens, unless the Prepetition ABL Obligations, 

and claims granted to the Prepetition ABL Secured Parties under this Fifth Interim Order, as 

applicable, have been Paid in Full or otherwise agreed to in writing by the Prepetition ABL Secured 

Parties; (b) prevent, hinder or otherwise delay the Prepetition ABL Secured Parties’ assertion, 

enforcement or realization on the Prepetition ABL Collateral, including Cash Collateral, and liens, 

claims and rights granted to the Prepetition ABL Secured Parties under this Fifth Interim Order, 

in accordance with the Prepetition ABL Loan Documents or this Fifth Interim Order; (c) seek to 

modify any of the rights and remedies granted to the Prepetition ABL Secured Parties under this 

Fifth Interim Order or the Prepetition ABL Loan Documents; (e) pay any amount on account of 

any claims arising prior to the Petition Date unless such payments are provided for in the Budget 
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and approved by an order of this Court that is in form and substance reasonably satisfactory to the 

Prepetition ABL Agent; (f) subject to paragraph 32, investigate, assert, join, commence, support 

or prosecute any action or claim, counter-claim, action, proceeding, application, motion, objection, 

defense, or other contested matter seeking any order, judgment, determination or similar relief 

against the Prepetition ABL Secured Parties or their respective officers, directors, employees, 

agents, attorneys, affiliates, assigns, or successors, with respect to any transaction, occurrence, 

omission, or action, including, without limitation, (i) any avoidance actions or other actions arising 

under chapter 5 of the Bankruptcy Code, (ii) any action relating to any act, omission, or aspect of 

the relationship between the Prepetition ABL Secured Parties, on the one hand, and the Debtors or 

any of their affiliates, on the other, (iii) any action with respect to the validity and extent of the 

Prepetition ABL Obligations, or the validity, extent, and priority of the Prepetition ABL Liens or 

the Adequate Protection Liens, (iv) any action seeking to invalidate, set aside, avoid or 

subordinate, in whole or in part, the Prepetition ABL Liens or the Adequate Protection Liens 

granted under this Order, (v) except to contest the occurrence of a Termination Event as permitted 

in paragraph 19, any action that has the effect of preventing, hindering or delaying (whether 

directly or indirectly) the Prepetition ABL Secured Parties in respect of their liens and security 

interests in the Cash Collateral or the Prepetition ABL Collateral, (vi) pay any fees or similar 

amounts to any person to purchase the Prepetition ABL Secured Parties’  interests in any of the 

Debtors’ assets without the prior written consent of the Prepetition ABL Secured Parties, unless 

such person consummates or otherwise closes the purchase of the Prepetition ABL Secured 

Parties’ interests in any of the Debtors’ assets, or (vii) use or seek to use Cash Collateral unless 

otherwise permitted hereby, without the prior written consent of the Prepetition ABL Secured 

Parties; or (g) for objecting to, contesting, delaying, preventing, hindering or otherwise interfering 
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in any way with the exercise of rights or remedies by the Prepetition ABL Secured Parties with 

respect to any Prepetition ABL Collateral, including Cash Collateral, after the occurrence of an 

Termination Event, except as otherwise permitted hereby; provided that, notwithstanding anything 

to the contrary in this paragraph, the Creditors’ Committee may use Cash Collateral, including the 

Prepetition ABL Collateral, solely to investigate, but not to prepare, initiate, litigate, prosecute, 

object to, or otherwise challenge (i) the claims and liens of the Prepetition Secured Parties and 

(ii) potential claims, counterclaims, causes of action, or defenses, including the Claims and 

Defenses, against the Prepetition Secured Parties; provided further that no more than an aggregate 

of $75,000 of the Cash Collateral constituting Prepetition ABL Collateral, and the proceeds 

thereof, may be used by the Creditors’ Committee with respect to the investigation of the ABL 

Stipulations as set forth in the preceding proviso (the “Investigation Budget”).

34. Release.  The release, discharge, waivers, settlements, compromises, and 

agreements set forth in this paragraph shall be deemed effective upon entry of this Fifth Interim 

Order and subject only to the challenge rights set forth in paragraph 32 above.  The Debtors forever 

and irrevocably:  (a) release, discharge, and acquit the Prepetition ABL Secured Parties and their 

affiliates and each of their and their affiliates’ respective former, current or future officers, 

employees, directors, agents, representatives, owners, members, partners, financial advisors, legal 

advisors, shareholders, managers, consultants, accountants, attorneys, and predecessors in interest 

(each, a “Prepetition Releasee”) of and from any and all claims, demands, liabilities, 

responsibilities, disputes, remedies, causes of action, indebtedness, and obligations, of every type 

arising prior to the Petition Date, including, without limitation, any claims arising from any actions 

relating to any aspect of the relationship between the Prepetition ABL Secured Parties and the 

Debtors and their affiliates including any equitable subordination claims or defenses, with respect 
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to or relating to the Prepetition ABL Obligations, the Prepetition ABL Liens, the Prepetition ABL 

Loan Documents, the Debtors’ attempts to restructure the Prepetition ABL Obligations, any and 

all claims and causes of action arising under title 11 of the United States Code or any other 

applicable law, and any and all claims regarding the validity, priority, perfection or avoidability of 

the liens or secured claims of the Prepetition ABL Secured Parties, in respect of events that 

occurred on or prior to the date hereof; and (b) waive any and all defenses (including, without 

limitation, offsets and counterclaims of any nature or kind) as to the validity, perfection, priority, 

enforceability and non-avoidability of the Prepetition ABL Obligations, the Prepetition ABL 

Liens.  Nothing in this Fifth Interim Order shall release any claims against a Prepetition Releasee 

that a court of competent jurisdiction determines, pursuant to a final, non-appealable order, results 

primarily from the actual fraud, gross negligence, or willful misconduct of such Prepetition 

Releasee.

35. Prohibition on Granting of Additional Liens and Interests, Use of Prepetition ABL 

Collateral.  No liens, claims, interests or priority status, other than the Carve Out and the Permitted 

Encumbrances, having a lien or administrative priority superior to or pari passu with that of the 

Adequate Protection Superpriority Claim, the Prepetition ABL Liens, or the Adequate Protection 

Liens shall be granted while any portion of the Prepetition ABL Obligations remain outstanding, 

or any commitment under the Prepetition ABL Loan Documents remains in effect, without the 

prior written consent of the Prepetition ABL Secured Parties.  Nothing in this Fifth Interim Order 

shall authorize, other than in the ordinary course of the Debtors’ business, the sale, transfer, lease, 

encumbrance, or other disposition of any assets that constitute Prepetition ABL Collateral, CLMG 

Collateral, or GACP Collateral of the Debtors or their estates without the prior written consent of 

the Prepetition ABL Secured Parties, CLMG Secured Parties, or GACP Secured Parties, as 
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applicable (and no such consent or direction shall be implied from any other action, inaction, or 

acquiescence by any Prepetition ABL Secured Party or any order of this Court), except as 

permitted in the Prepetition ABL Loan Documents, the CLMG Term Loan Agreement, the GACP 

Term Loan Agreement, and this Fifth Interim Order, and approved by the Court to the extent 

required under applicable bankruptcy law; provided that a Termination Event shall not be deemed 

to occur if the Debtors seek approval of debtor in possession financing, including, without 

limitation, debtor in possession financing which primes existing liens, to the extent (i) such debtor 

in possession financing provides for Payment in Full of the Prepetition ABL Obligations, and 

Adequate Protection Obligations or (ii) the Prepetition ABL Agent provides prior written consent, 

which consent is approved or unopposed by the Required Lenders, for financing that does not 

provide for Payment in Full of the Prepetition ABL Obligations and Adequate Protection 

Obligations.

36. No Impairment of CLMG Collateral.  Unless otherwise provided in this Fifth 

Interim Order, nothing shall authorize the Debtors, the Prepetition ABL Lenders, or any other party 

in interest to take any action to impair, interfere with, or otherwise adversely impact, (i) the liens 

and security interests granted to the CLMG Secured Parties or (ii) the CLMG Collateral.

37. No Impairment of GACP Collateral.  Unless otherwise provided in this Fifth 

Interim Order, nothing shall authorize the Debtors, the Prepetition ABL Lenders, or any other party 

in interest to take any action to impair, interfere with, or otherwise adversely impact, (i) the liens 

and security interests granted to the GACP Secured Parties or (ii) the GACP Collateral.

38. Binding Effect of Fifth Interim Order.  Subject to paragraph 32, immediately upon 

entry by this Court (notwithstanding any applicable law or rule to the contrary), regardless of 

whether specifically articulated in each term and provision of this Fifth Interim Order, the terms 
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and provisions of this Fifth Interim Order, including all findings herein, shall be binding upon all 

parties in interest in these Chapter 11 Cases, including, without limitation, the Debtors, the 

Prepetition ABL Secured Parties, all other creditors of the Debtors, any Creditors’ Committee, and 

each of their respective successors and assigns (including, without limitation, any trustee, examiner 

with expanded powers, responsible officer, estate administrator or representative, or similar person 

appointed in a case for any Debtor under any chapter of the Bankruptcy Code) and shall inure to 

the benefit of the Debtors, the GACP Secured Parties, CLMG Secured Parties, the Prepetition ABL 

Secured Parties, and their respective successors and assigns.  

39. Survival.  The provisions of this Fifth Interim Order and any actions taken pursuant 

hereto shall survive entry of any order (a) confirming any chapter 11 plan in any of these 

Chapter 11 Cases; (b) converting any of these cases to a case under chapter 7 of the Bankruptcy 

Code; (c) dismissing any of these cases or any Successor Case; or (d) pursuant to which this Court 

abstains from hearing any of the cases or any Successor Case.  Notwithstanding the entry of any 

such order, the terms and provisions of this Fifth Interim Order, including the claims, liens, security 

interests and other protections granted to the Prepetition ABL Secured Parties pursuant to this Fifth 

Interim Order, shall continue in these cases, in any Successor Case, or following dismissal of these 

cases or any Successor Case, and shall maintain their priority as provided by this Fifth Interim 

Order and not be modified, altered or impaired in any way, whether by act or omission, until all of 

the Prepetition ABL Obligations and Adequate Protection Obligations have been Paid in Full, 

notwithstanding the occurrence of a Termination Event or any earlier termination of the Debtors’ 

authorization to use the Prepetition ABL Collateral, including Cash Collateral.

40. Limitation of Liability.  Subject to entry of the Fifth Interim Order, and solely in 

the Prepetition ABL Secured Parties’ capacity as a lender under the Prepetition ABL Loan 
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Documents, in determining to permit the use of Cash Collateral, making and administering the 

loans and financial accommodations extended under the Prepetition ABL Loan Documents, 

extending other financial accommodations to the Debtors under this Fifth Interim Order and the 

Prepetition ABL Loan Documents, or in exercising any rights or remedies as and when permitted 

pursuant to this Fifth Interim Order or the Prepetition ABL Loan Documents, as applicable, the 

Prepetition ABL Secured Parties (in their capacity as such) or any successor of any of the foregoing 

shall not (a) be deemed to be in “control” of the operations of the Debtors or any of their affiliates; 

(b) owe any fiduciary duty to the Debtors, their respective creditors, shareholders or estates; and 

(c) be deemed to be acting as a “Responsible Person” or “Owner” or “Operator” with respect to 

the operation or management of the Debtors or any of their affiliates (as such terms or similar 

terms are used in the United States Comprehensive Environmental Response, Compensation and 

Liability Act, 29 U.S.C. §§ 9601, et seq., as amended, or any similar federal or state statute).  

Furthermore, nothing in this Fifth Interim Order or the Prepetition ABL Loan Documents or any 

other documents related thereto shall in any way be construed or interpreted to impose or allow 

the imposition upon the Prepetition ABL Secured Parties, or any successor of any of the foregoing, 

of any liability for any claims arising from the prepetition or postpetition activities of the Debtors 

or any of their subsidiaries affiliates in the operation of their businesses or in connection with their 

restructuring efforts.

41. No Waiver.  Other than as provided in this Fifth Interim Order, nothing in this Fifth 

Interim Order shall be construed in any way as a waiver or relinquishment of any rights that the 

Debtors or the Prepetition ABL Secured Parties may have to bring or be heard on any matter 

brought before this Court.
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42. Effectiveness.  This Fifth Interim Order shall constitute findings of fact and 

conclusions of law and shall take effect and be fully enforceable, nunc pro tunc to the Petition 

Date, immediately upon entry hereof.  Notwithstanding any Bankruptcy Rule, any Bankruptcy 

Local Rule, any Federal Rule of Civil Procedure, or other applicable law, this Fifth Interim Order 

shall be immediately effective and enforceable upon its entry and there shall be no stay of 

execution or effectiveness of this Fifth Interim Order.

43. Proofs of Claim.  Neither the Prepetition ABL Agent, the Prepetition ABL Lenders, 

the CLMG Secured Parties, nor the GACP Secured Parties, shall be required to file proofs of claim 

in any of the Debtors’ Chapter 11 Cases or a Successor Case for any claim allowed herein.  The 

Debtors’ Stipulations shall be deemed to constitute a timely filed proof of claim for the Prepetition 

ABL Agent and the Prepetition ABL Lenders, the CLMG Secured Parties, the GACP Secured 

Parties upon approval of this Fifth Interim Order, and the Prepetition ABL Agent, the Prepetition 

ABL Lenders, the CLMG Secured Parties, and the GACP Secured Parties shall be treated under 

section 502(a) of the Bankruptcy Code as if they filed a proof of claim.  Notwithstanding any order 

entered by the Court in relation to the establishment of a bar date in any of the Debtors’ Chapter 

11 Cases or a Successor Case to the contrary, the Prepetition ABL Agent, the Prepetition ABL 

Lenders, the CLMG Secured Parties, and the GACP Secured Parties are hereby authorized and 

entitled, in their sole discretion, but not required, to file (and amend and/or supplement, as they 

see fit) a proof of claim and/or aggregate proofs of claim in each of these Chapter 11 Cases or a 

Successor Case for any claim allowed herein.

44. No Third Party Rights.  Except as explicitly provided for herein, this Fifth Interim 

Order does not create any rights for the benefit of any party, creditor, equity holder, other entity or 

any direct, indirect or incidental beneficiary other than (a) the Prepetition ABL Secured Parties 
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and their respective Representatives, (b) the Debtors, (c) the CLMG Secured Parties and their 

Representatives, (d) the GACP Secured Parties and their Representatives, and (e) the respective 

successors and assigns of each of the foregoing.

45. Headings.  Section headings used herein are for convenience only and are not to 

affect the construction of or to be taken into consideration in interpreting this Fifth Interim Order.

46. Rights Reserved.  Notwithstanding anything herein to the contrary, the entry of this 

Fifth Interim Order is without prejudice to, and does not constitute a waiver of, expressly or 

implicitly (a) the Prepetition ABL Secured Parties’ rights to pursue any and all rights and remedies 

under the Bankruptcy Code, the Prepetition ABL Loan Documents or any other applicable 

agreement or law, or seek any other or supplemental relief in respect of the Debtors, including the 

right to seek new, different or additional adequate protection, as applicable, or the Debtors’ or any 

other party in interest’s rights to oppose such relief, or (b) any of the rights and remedies of the 

Debtors, the Prepetition ABL Secured Parties, or any other party in interest under the Prepetition 

ABL Loan Documents or other applicable agreement, the Bankruptcy Code or applicable 

nonbankruptcy law.

47. CLMG Rights Reserved.  Notwithstanding anything herein to the contrary, the entry 

of this Fifth Interim Order is without prejudice to, and does not constitute a waiver of, expressly 

or implicitly (a) the CLMG Secured Parties’ rights to pursue any and all rights and remedies under 

the Bankruptcy Code, the CLMG Term Loan Agreement or any other applicable agreement or law, 

or seek any other or supplemental relief in respect of the Debtors, including the right to seek new, 

different or additional adequate protection, as applicable, or the Debtors’ or any other party in 

interest’s rights to oppose such relief, or (b) any of the rights and remedies of the Debtors, the 
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CLMG Secured Parties, or any other party in interest under the CLMG Term Loan Agreement or 

other applicable agreement, the Bankruptcy Code or applicable nonbankruptcy law.

48. GACP Rights Reserved.  Notwithstanding anything herein to the contrary, the entry 

of this Fifth Interim Order is without prejudice to, and does not constitute a waiver of, expressly 

or implicitly (a) the GACP Secured Parties’ rights to pursue any and all rights and remedies under 

the Bankruptcy Code, the GACP Term Loan Agreement or any other applicable agreement or law, 

or seek any other or supplemental relief in respect of the Debtors, including the right to seek new, 

different or additional adequate protection, as applicable, or the Debtors’ or any other party in 

interest’s rights to oppose such relief, or (b) any of the rights and remedies of the Debtors, the 

GACP Secured Parties, or any other party in interest under the GACP Term Loan Agreement or 

other applicable agreement, the Bankruptcy Code or applicable nonbankruptcy law.  Furthermore, 

notwithstanding anything herein to the contrary, nothing contained in this Fifth Interim Order shall 

constitute nor be construed as the GACP Secured Parties’ consent to, nor this Court’s approval of, 

any surcharge of the GACP Collateral or the Debtors’ sale of any of the GACP Collateral or the 

Debtors’ use of the proceeds thereof.

49. Creditors’ Committee Rights Reserved.  Notwithstanding anything herein to the 

contrary, the entry of this Fifth Interim Order is without prejudice to, and does not constitute a 

waiver of, expressly or implicitly (a) the Creditors’ Committee’s rights to pursue any and all rights 

and remedies under the Bankruptcy Code or any other applicable law, or seek any other or 

supplemental relief in respect of the Debtors, as applicable, or the Debtors’ or any other party in 

interest’s rights to oppose such relief, or (b) any of the rights and remedies of the Debtors, the 

Creditors’ Committee, or any other party in interest under the Bankruptcy Code or applicable 

nonbankruptcy law.
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50. Bankruptcy Rules.  The requirements of Bankruptcy Rules 4001, 6003, and 6004, 

in each case to the extent applicable, are satisfied by the contents of the Motion.

51. Necessary Action.  The Debtors are authorized to take all such actions as are 

necessary or appropriate to implement the terms of this Fifth Interim Order.

52. Retention of Jurisdiction.  The Court shall retain jurisdiction to enforce the 

provisions of this Fifth Interim Order, and this Court shall retain jurisdiction over all matters 

pertaining to the implementation, interpretation and enforcement of this Fifth Interim Order, 

including following confirmation and consummation of any chapter 11 plan for any one or more 

of the Debtors.

53. Interpretation.  To the extent of any inconsistency between the Motion, the terms 

of the First Interim Order, the terms of the First Supplemental Interim Order, and the terms of this 

Fifth Interim Order, the terms of this Fifth Interim Order shall control.

54. Tax Liens.  Notwithstanding any other provisions included in the Fifth Interim 

Order, or any agreements approved hereby, any statutory liens (collectively, the “Tax Liens”), of 

the Taxing Authorities3 shall not be primed by nor made subordinate to any liens granted to any 

party hereby to the extent such Tax Liens are valid, senior, perfected, and unavoidable, and all 

parties’ rights to object to the priority, validity, amount, and extent of the claims and liens asserted 

by the Taxing Authorities are fully preserved. Nothing herein shall alter the rights of the Taxing 

Authorities in regards to distribution of proceeds from the sale of the Debtors’ tangible personal 

property or modify the orders entered by the court at Docket No. 452, Docket No. 462, or any 

3 “Taxing Authorities” means collectively, Bexar County, Dallas County, Ector CAD, Fort Bend 
County, Harris County, Hood CAD, Liberty County, Victoria County, Brazos County, Medina 
County, and Erath County.
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other order entered whereby a segregated account has been established as adequate protection for 

the Taxing Authorities’ claims. 

55. Work-in-Process.  Notwithstanding anything to the contrary contained in this Fifth 

Interim Order, amounts payable to employees, materialmen, suppliers, workers, and others for 

postpetition goods and services on works-in-process as of August 3, 2020, shall be paid out of the 

proceeds of postpetition earned receivables prior to the rights of any other party.

56. Final Hearing.  The Final Hearing on the Motion shall be held on September 25, 

2020, at 1:30 p.m., prevailing Central Time.  

Signed:  
 
____________________________________ 

Marvin Isgur 
   United States Bankruptcy Judge 

 
 

October 17, 2018September 10, 2020
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Budget
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BJS - Cash Collateral Budget - Daily
Prepared 9/09/2020 Sun Mon Tue Wed Thu Fri Sat Sun Mon Tue Wed Thu Fri Sat Sun Mon Tue Wed Thu Fri Sat
($ in millions) Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

Week Ending: 6-Sep 7-Sep 8-Sep 9-Sep 10-Sep 11-Sep 12-Sep 13-Sep 14-Sep 15-Sep 16-Sep 17-Sep 18-Sep 19-Sep 20-Sep 21-Sep 22-Sep 23-Sep 24-Sep 25-Sep 26-Sep

Opening Wind Down Cash 21.0$     21.0$     20.1$     16.2$     16.2$     10.6$     8.9$    9.4$    9.4$    9.3$    4.8$    3.6$    2.5$    7.8$    7.8$    7.8$    3.6$    5.9$    5.9$    4.4$    11.0$    

Receipts:
Gross A/R Collections -$  -$ 1.4$   -$  -$ 0.6$   -$  -$ -$ -$ -$ -$ 6.4$   -$  -$ -$ -$ -$ -$ 6.6$   -$    
Discounts/Settlement Payments - (0.8) -  -  - -  - -  - (3.7) - -  -  -  - (4.2) - -  - -  -  
Net Collections - (0.8)  1.4  -   -   0.6  -   -   -   (3.7)   -   -   6.4  -   -   (4.2)   -   -   -   6.6  -   
Proceeds from Term Lender - - -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   
Proceeds from Sale of Inventory - - -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   
Proceeds from Sale of Equipment - - -   -   - 1.2 -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   
Proceeds from Sale of Cement - Equipment - - -   -   - - -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   
Proceeds from Sale of Cement - Inventory - - -   -   - - -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   
Proceeds from Sale of Cement - Real Estate/IP - - -   -   - - -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   
Proceeds from Sale of R/E - - -   -   - - -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   
Proceeds from Sale to CSL - Equipment - - -   -   - - -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   
Proceeds from Sale to CSL - Other - - -   -   - - -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   
Proceeds from WIP - - -   -   - - -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   
Other Proceeds - - -   -   - - -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   

Total Receipts -$   (0.8)$      1.4$   -$   -$  1.8$   -$   -$  -$  (3.7)$      -$  -$  6.4$   -$   -$  (4.2)$      -$  -$  -$  6.6$   -$     

Disbursements:

Employee & Executive Compensation (Including Payroll Tax) -$   -$  (1.1)$      -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  (0.0)$      -$  -$  -$  -$    
Pre-Petition Employee Compensation, T&E, 401k Remittance - -   -   -   - -   - -   - -   - -   - -   - -   -   -   - -   -   
Pre Petition Payroll Tax and Payment Card Expense - -   -   -   - -   - -   - -   - -   - -   - -   -   -   - -   -   
PTO - -   -   -   - -   - -   - -   - -   - -   - -   -   -   - -   -   
Trailing Employee Health Claims - -   (0.5)   -   -   -   -   -   -   (0.5)   - -   - -   - -   (0.5)   -   -   -   -   
Required Canadian Termination Benefits - -   -   -   -   -   -   -   -   -   - -   - -   - -   -   -   -   -   -   

Sub-Total - Employee Related -$   -$  (1.6)$      -$  -$  -$  -$  -$  -$  (0.5)$      -$  -$  -$  -$  -$  -$  (0.5)$      -$  -$  -$  -$    

Accounting/Tax/Other Professionals -$   -$  -$  -$  -$  -$  -$  -$  -$  (0.3)$      -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$    
Facilities - -   - -   (0.2) - -   - -   -   -   - -   - -   - (0.4) - -   - -   
Security - -   - -   (0.5) - -   - (0.1)   -   -   - -   - -   - (0.1) - -   - -   
Information Technology - -   - -   (0.1) - -   - -   -   -   - -   - -   - -   - -   - -   
Insurance (Other Excl. Property Insurance) - -   - -   -  -   -   -   -   -   -   -   -   -   -   -   (0.3)   - -   - -   

Sub-Total - Expenses -$   -$  -$  -$  (0.7)$      -$  -$  -$  (0.1)$      (0.3)$      -$  -$  -$  -$  -$  -$  (0.8)$      -$  -$  -$  -$    

Eq. Demobilization/Removal of Hazardous Materials -$   -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$    
Cementing completion and mobilization - -   - -   - -   - -   - -   - -   - -   - -   - -   - -   -   
Cost of Stacking Equipment - -   - -   - -   - -   - -   - -   - -   - -   - -   - -   -   

Sub-Total - Equipment -$   -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$    

Fracturing - New Operations -   -   -   -   (4.9)   - -   - -   - -   - -   - -   - 7.6  -   -   -   -   
WIP - Fracturing -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   -   (4.0)   -   -   -   -   

Sub-Total - WIP -$   -$  -$  -$  (4.9)$      -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  3.6$   -$   -$  -$  -$    

ABL Paydown -$   -$  -$  -$  -$  (1.0)$      -$  -$  -$  -$  -$  -$  (1.0)$      -$  -$  -$  -$  -$  -$  -$  -$    
Professionals - -   -  -   - - - -   - -   - -   -   -   - -   - -   -  -   -   
  Addback for Funds Transferred to PE Account - -   (3.7) -   -   (1.3)   - -   - -   - (1.2)  -   -   - -   - -   (1.1) -   -   

US Trustee Fees - -   -  -   -   -   - -   - -   - - -   -   - -   - -   -  -   -   
Interest Payments - -   -  -   -   -   - -   - -   - - -   -   - -   - -   -  -   -   
503(b)(9) - Claims - -   -  -   -   -   - -   - -   - - -   -   - -   - -   -  -   -   
Utility Deposit - -   -  -   -   -   - -   - -   - - -   -   - -   - -   -  -   -   
Sales and Use Tax/Other Taxes - -   -  -   -   -   - -   - -   (0.9)   -   -   -   -   -   -   -   -   -   -   
Wind Down Contingency - -   -  -   -   -   - -   - -   (0.3)   -   -   -   -   -   -   -   (0.3)   -   -   

Sub-Total - Chapter 11 -$   -$  (3.7)$      -$  -$  (2.3)$      -$  -$  -$  -$  (1.2)$      (1.2)$      (1.0)$      -$  -$  -$  -$  -$  (1.4)$      -$  -$    

Required Titan Payments

Total Disbursements -$   -$  (5.3)$      -$  (5.6)$      (2.3)$      -$  -$  (0.1)$      (0.8)$      (1.2)$      (1.2)$      (1.0)$      -$  -$  -$  2.2$   -$   (1.4)$      -$  -$    

Cement Going Concern Net Cash Flow -   -   -   -   -   -   

Net Cash Flow -$   (0.8)$      (3.9)$      -$  (5.6)$      (0.5)$      -$  -$  (0.1)$      (4.5)$      (1.2)$      (1.2)$      5.4$   -$   -$  (4.2)$      2.2$   -$   (1.4)$      6.6$   -$     

Proceeds - Restricted -   -   -   -   - (1.2) 0.5  

Ending Wind Down Cash 21.0$    20.1$    16.2$    16.2$    10.6$    8.9$    9.4$    9.4$    9.3$    4.8$    3.6$    2.5$    7.8$    7.8$    7.8$    3.6$    5.9$    5.9$    4.4$    11.0$    11.0$    
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EXHIBIT 3 
  





 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 

 )  
In re: ) Chapter 11 
 )  
BJ SERVICES, LLC, et al.,1 ) 

) 
Case No. 20-33627 (MI) 

    Debtors. ) (Jointly Administered) 
  )  

 ) Re:  Docket Nos. 40, 170, 261, 505, 551, 
622 

 
SIXTH INTERIM ORDER  

(I) AUTHORIZING DEBTORS TO USE CASH COLLATERAL 
 PURSUANT TO SECTION 363(c) OF THE BANKRUPTCY CODE;  

(II) GRANTING ADEQUATE PROTECTION TO THE PREPETITION 
 SECURED PARTIES; (III) SCHEDULING A FINAL HEARING PURSUANT TO 

BANKRUPTCY RULE 4001(b); AND (IV) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”)2 of BJ Services, LLC (“BJS”) and its affiliated debtors, 

each as debtor and debtor in possession (collectively, the “Debtors”) in the above captioned-cases 

for entry of interim and final orders (the “Interim Order” and a “Final Order,” respectively) 

pursuant to sections 105(a), 361, 362, 363, 503 and 507 of title 11 of the United States Code (the 

“Bankruptcy Code”), rules 2002, 4001, 6003, 6004 and 9014 of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”), rules 4002-1 and 9013-1 of the Bankruptcy Local Rules for 

the Southern District of Texas (the “Bankruptcy Local Rules”), and the Procedures for Complex 

Chapter 11 Cases in the Southern District of Texas (the “Complex Case Rules”), seeking, among 

other things, the following relief:  

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are:  BJ Services, LLC (3543); BJ Management Services, L.P. (8396); BJ Services Holdings Canada, 
ULC (6181); and BJ Services Management Holdings Corporation (0481).  The Debtors’ service address is:  11211 
Farm to Market 2920 Road, Tomball, Texas 77375. 

2  Capitalized terms used but not defined herein have the meaning ascribed to such terms in the Motion. 
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   2 

a. authorization for the Debtors, pursuant to sections 105, 361, 362, 363, and 507 of 
the Bankruptcy Code, to continue to use the Cash Collateral of the Prepetition ABL 
Secured Parties (each as defined below), CLMG Collateral of the CLMG Secured 
Parties (each as defined below) and GACP Collateral of the GACP Secured Parties 
(each as defined below) in accordance with the terms and conditions set forth 
below; 

b. the grant of superpriority claims and the grant of automatically perfected liens, 
security interests, and other adequate protection, as applicable, to the Prepetition 
ABL Secured Parties, CLMG Secured Parties, and the GACP Secured Parties to the 
extent of any diminution in value of their interest in the Prepetition ABL Collateral, 
including Cash Collateral, in the CLMG Collateral, as applicable, or in the GACP 
Collateral, as applicable, under or in connection with the Prepetition ABL Loan 
Documents (as defined below) the CLMG Term Loan Agreement (as defined 
below), or the GACP Term Loan Agreement (as defined below); 

c. subject to certain challenge rights of certain parties in interest (subject to the 
limitations specified herein), approving certain stipulations by the Debtors with 
respect to (i) the Prepetition ABL Loan Documents (as hereinafter defined below); 
(ii) the CLMG Term Loan Credit Agreement; and (iii) the liens and security 
interests arising therefrom; 

d. vacating and modifying the automatic stay imposed by section 362 of the 
Bankruptcy Code to the extent set forth herein; 

e. subject to and effective upon entry of a Final Order, waiving the Debtors’ right to 
assert with respect to the Prepetition ABL Collateral, the Prepetition ABL Secured 
Parties’ Cash Collateral, or the Adequate Protection Collateral (as defined below) 
(i) any claims to surcharge pursuant to section 506(c) of the Bankruptcy Code, (ii) 
any “equities of the case” exception pursuant to section 552(b) of the Bankruptcy 
Code, and (iii) the equitable doctrine of “marshalling” or any similar doctrine; 

f. scheduling, pursuant to Bankruptcy Rule 4001(b) and Bankruptcy Local Rule 
4001-2(c), a final hearing (the “Final Hearing”) to consider entry of the Final Order 
approving the relief requested in the Motion on a final basis;  

g. waiving any applicable stay with respect to the effectiveness and enforceability of 
this Sixth Interim Order and, as later applicable, the Final Order (including a waiver 
pursuant to Bankruptcy Rule 6004(h)); and 

h. granting related relief. 

This Court having jurisdiction over this matter pursuant to 28 U.S.C. § 1334; and this Court having 

found this is a core proceeding pursuant to 28 U.S.C. §  157(b)(2); and this Court having found 

that venue of this proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 
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and 1409; and this Court having found that the relief requested in the Motion is in the best interests 

of the Debtors’ estates, their creditors, and other parties in interest; and upon the Court’s entry of 

the order approving the Motion on an interim basis on July 21, 2020 [Docket No. 88] (the “First 

Interim Order”), granting the relief requested in the Motion; and upon the Court’s entry of the 

agreed first supplemental interim order on July 26, 2020 [Docket No. 170] (the “First 

Supplemental Interim Order”), modifying the budget included in the First Interim Order; and upon 

the Court’s entry of the order approving the Motion on a further interim basis on  August 3, 2020 

[Docket No. 261] (the “Second Interim Order”); and upon the Court’s entry of the order approving 

the Motion on a further interim basis on August 27, 2020 [Docket No. 505];  and upon the Court’s 

entry of the order approving the Motion on a further interim basis on September 2, 2020 [Docket 

No. 551]; and upon the Court’s entry of the order approving the Motion on a further interim basis 

on September 10, 2020 [Docket No. 622]; and this Court having found that the Debtors’ notice of 

the Motion and opportunity for a hearing on the Motion were appropriate under the circumstances 

and no other notice need be provided; and this Court having reviewed this Interim Order (this 

“Sixth Interim Order”) and having heard the statements in support of the relief requested therein 

at a hearing before this Court (the “Hearing”); and this Court having determined that the legal and 

factual bases set forth in the Motion and at the Hearing establish just cause for the relief granted 

herein; and upon all of the proceedings had before this Court; and after due deliberation and 

sufficient cause appearing therefor,  

IT IS FOUND, DETERMINED, ORDERED AND ADJUDGED, that: 

1. The Motion.  The relief requested in the Motion is granted on a further interim basis 

in accordance with the terms of, and to the extent set forth in, this Sixth Interim Order.  Any and 

all objections to the Motion with respect to the entry of this Sixth Interim Order that have not been 
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withdrawn, waived or resolved, and all reservations of rights, are hereby denied and overruled on 

the merits, except as may be set forth herein; provided that, for the avoidance of doubt, the 

Creditors’ Committee’s objections to the Final Order are expressly reserved for the Final Hearing.  

This Sixth Interim Order shall become effective immediately upon its entry. 

2. Jurisdiction.  This Court has core jurisdiction over the Debtors’ chapter 11 cases 

commenced on July 20, 2020 (the “Chapter 11 Cases,” and such date, the “Petition Date”), the 

Motion, and the parties and property affected hereby pursuant to 28 U.S.C. §§ 157(b) and 1334.  

Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. Notice.  Under the circumstances of these cases, proper, timely, adequate and 

sufficient notice of the Motion, the Hearing, and this Sixth Interim Order has been provided in 

accordance with the Bankruptcy Code, the Bankruptcy Rules, and the Bankruptcy Local Rules, 

and no other or further notice of the Motion, the Hearing, or this Sixth Interim Order shall be 

required.  The interim relief granted herein is necessary to avoid immediate and irreparable harm 

to the Debtors and their estates pending the Final Hearing.  

4. Debtors’ Stipulations.  In requesting use of their Cash Collateral and the other 

Prepetition ABL Collateral, and in exchange for and as a material inducement to the Prepetition 

ABL Secured Parties’ agreement to permit consensual use of their Cash Collateral and the other 

Prepetition ABL Collateral, the Debtors acknowledge, represent, stipulate, and agree, subject to 

the challenge rights set forth in paragraph 33 below (but subject to the limitations thereon 

contained herein), as follows with respect to the Prepetition ABL Facility (the “ABL Stipulations”).  

The Debtors also acknowledge, represent, stipulate, and agree, subject to the challenge rights set 

forth in paragraph 33 below, as follows with respect to the Prepetition CLMG Obligations and 
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Prepetition GACP Obligations  (together with the ABL Stipulations, collectively defined as the 

“Debtors’ Stipulations”): 

a. ABL Stipulations.  

(i) Prepetition ABL Credit Facility.  On May 30, 2017, BJS entered into 
that certain Revolving Credit and Guaranty Agreement (as amended 
by the Limited Waiver and First Amendment to Revolving Credit 
and Guaranty Agreement dated October 3, 2018, and further 
amended by the Second Amendment to Revolving Credit and 
Guaranty Agreement and First Amendment to Canadian Security 
Agreement and U.S. Security Agreement, dated January 28, 2019, 
and as otherwise amended, supplemented, or modified prior to the 
date hereof, the “Prepetition ABL Credit Agreement,” and further 
supplemented and modified by those certain Limited Waivers, dated 
as of June 2, 2020, June 12, 2020, and June 23, 2020, and together 
with all mortgage, security, pledge and guaranty agreements and all 
other Loan Documents (as defined in the Prepetition ABL Credit 
Agreement) and all other documentation executed by any Debtor in 
connection with any of the foregoing, each as amended, restated, 
amended and restated, supplemented, or otherwise modified from 
time to time, the “Prepetition ABL Loan Documents”), with 
JPMorgan Chase Bank, N.A., in its capacity as administrative agent 
(the “Prepetition ABL Agent”), and the lenders party thereto (the 
“Prepetition ABL Lenders,” and together with the Prepetition ABL 
Agent, the “Prepetition ABL Secured Parties”). 

(ii) Prepetition ABL Obligations. As of the Petition Date, pursuant to 
the Prepetition ABL Loan Documents and applicable law, the 
Prepetition ABL Secured Parties hold valid, enforceable, secured, 
and allowable claims against the Debtors in an aggregate amount 
equal to $101,550,000 plus any and all other accrued and unpaid 
interest, fees, expenses (including advisors fees and expenses, in 
each case, that are chargeable or reimbursable under the Prepetition 
ABL Loan Documents), disbursements, charges, claims, 
indemnities and other costs and obligations of whatever nature 
incurred in connection therewith which are chargeable or otherwise 
reimbursable under the Prepetition ABL Loan Documents or 
applicable law, whether arising before or after the Petition Date, 
including any “Obligations” (as defined in the Prepetition ABL 
Credit Agreement), of any kind or nature, whether or not evidenced 
by any note, agreement or other instrument, whether or not 
contingent, whenever arising, accrued, accruing, due, owing, or 
chargeable in respect of any of the Debtors’ obligations under the 
Prepetition ABL Loan Documents (collectively defined as the 
“Prepetition ABL Obligations”).  
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(iii) Prepetition ABL Liens.  The Prepetition ABL Obligations are 
secured by continuing, legal, valid, binding, properly perfected, 
enforceable, non-avoidable first priority liens on and security 
interests in (the “Prepetition ABL Liens”) all of the “Collateral” as 
defined in the Prepetition ABL Credit Agreement (the “Prepetition 
ABL Collateral”), including all of the Debtors’ cash (including the 
cash in their deposit accounts and other accounts, wherever located, 
whether as original collateral or proceeds of other Prepetition ABL 
Collateral except for Excluded Property (as defined in the 
Prepetition ABL Credit Agreement)) that constitutes Cash 
Collateral (as defined below).  As of the Petition Date, the aggregate 
book value of the Prepetition ABL Collateral exceeded the 
aggregate amount of the Prepetition ABL Obligations. 

(iv) Validity, Perfection, and Priority of Prepetition ABL Liens and 
Prepetition ABL Obligations.  The Debtors acknowledge and agree 
that, as of the Petition Date: (i) the Prepetition ABL Liens on the 
Prepetition ABL Collateral were valid, binding, and enforceable in 
accordance with the terms of the applicable Prepetition ABL Loan 
Documents, non-avoidable and properly perfected and were granted 
to, or for the benefit of, the Prepetition ABL Secured Parties for fair 
consideration and reasonably equivalent value; (ii) the Prepetition 
ABL Liens were and remain senior in priority over any and all other 
liens on and security interests in the Prepetition ABL Collateral, 
subject only to (x) the Carve Out (as defined below) and (y) valid, 
perfected and unavoidable liens permitted under Section 7.01 of the 
Prepetition ABL Credit Agreement to the extent that such liens or 
security interests are senior to or pari passu with the Prepetition 
ABL Liens (including, for the avoidance of doubt, valid and 
unavoidable liens in existence as of the Petition Date that are 
perfected after the Petition Date as permitted by section 546(b) of 
the Bankruptcy Code) (a “Permitted Encumbrance”); (iii) the 
Prepetition ABL Obligations constituted legal, valid, binding and 
non-avoidable obligations of the Debtors, enforceable in accordance 
with the terms of the applicable Prepetition Loan Documents; (iv)  
no portion of the Prepetition ABL Obligations or any payments 
made to the Prepetition ABL Secured Parties or applied to or paid 
on account of the obligations owing under the Prepetition ABL Loan 
Documents prior to the Petition Date is subject to any contest, 
avoidance, reduction, recharacterization, subordination (whether 
equitable, contractual or otherwise), recovery, reduction, 
recoupment, disallowance, impairment, rejection, attack, effect, 
counterclaim, cross-claim, set-off, offset, defense or any other claim 
(as defined in the Bankruptcy Code) of any kind, cause of action or 
any other challenge of any kind or nature under the Bankruptcy 
Code or any other applicable law or regulation or otherwise and the 
Debtors do not possess, and shall not assert, any claim, 
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counterclaim, setoff or defense of any kind, nature or description 
that would in any way affect the validity, enforceability and non-
avoidability of any Prepetition ABL Obligations; and (v) the 
Debtors waive, discharge, and release any right to challenge any of 
the Prepetition Obligations, the priority of the Debtors’ obligations 
thereunder and the validity, extent, and priority of the Prepetition 
ABL Liens. 

b. Validity, Perfection, and Priority of Liens and Obligations under the CLMG 
Term Loan Agreement.  The Debtors acknowledge and agree that, as of the 
Petition Date: (i) the CLMG Secured Parties’ (as defined below) liens on 
the CLMG Collateral (such liens, the “Prepetition CLMG Liens”) were 
valid, binding, and enforceable in accordance with the terms of the CLMG 
Term Loan Agreement (as defined below), non-avoidable and properly 
perfected and were granted to, or for the benefit of, the CLMG Secured 
Parties for fair consideration and reasonably equivalent value; (ii) the 
Prepetition CLMG Liens were and remain senior in priority over any and 
all other liens on and security interests in the CLMG Collateral (as defined 
below); (iii) the prepetition obligations owed to the CLMG Secured Parties 
under the CLMG Term Loan Agreement, including any “Obligations” as 
defined in the CLMG Term Loan Agreement, of any kind or nature, whether 
or not evidenced by any note, agreement, or other instrument, whether or 
not contingent, whenever arising, accrued, accruing, due, owing, or 
chargeable in respect of any of the Debtors’ obligations (collectively, the 
“Prepetition CLMG Obligations”) constituted legal, valid, binding, and 
non-avoidable obligations of the Debtors, enforceable in accordance with 
the terms of the CLMG Term Loan Agreement; (iv) no portion of the 
Prepetition CLMG Obligations or any payments made to the CLMG 
Secured Parties or applied to or paid on account of the obligations owing 
under the CLMG Term Loan Agreement prior to the Petition Date is subject 
to any contest, avoidance, reduction, recharacterization, subordination 
(whether equitable, contractual or otherwise), recovery, reduction, 
recoupment, disallowance, impairment, rejection, attack, effect, 
counterclaim, cross-claim, set-off, offset, defense or any other claim (as 
defined in the Bankruptcy Code) of any kind, cause of action or any other 
challenge of any kind or nature under the Bankruptcy Code or any other 
applicable law or regulation or otherwise and the Debtors do not possess, 
and shall not assert, any claim, counterclaim, setoff or defense of any kind, 
nature or description that would in any way affect the validity, enforceability 
and non-avoidability of any Prepetition CLMG Obligations; and (v) the 
Debtors waive, discharge, and release any right to challenge any of the 
Prepetition CLMG Obligations, the priority of the Debtors’ obligations 
thereunder and the validity, extent, and priority of the Prepetition CLMG 
Liens. 

c. Validity, Perfection, and Priority of Liens and Obligations under the GACP 
Term Loan Agreement.  The Debtors acknowledge and agree that, as of the 
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Petition Date: (i) the GACP Secured Parties’ (as defined below) liens on the 
GACP Collateral (such liens, the “Prepetition GACP Liens”) were valid, 
binding, and enforceable in accordance with the terms of the GACP Term 
Loan Agreement (as defined below), non-avoidable and properly perfected 
and were granted to, or for the benefit of, the GACP Secured Parties for fair 
consideration and reasonably equivalent value; (ii) the Prepetition GACP 
Liens were and remain senior in priority over any and all other liens on and 
security interests in the GACP Collateral (as defined below); (iii) the 
prepetition obligations owed to the GACP Secured Parties under the GACP 
Term Loan Agreement, including any “Obligations” as defined in the GACP 
Term Loan Agreement, of any kind or nature, whether or not evidenced by 
any note, agreement, or other instrument, whether or not contingent, 
whenever arising, accrued, accruing, due, owing, or chargeable in respect 
of any of the Debtors’ obligations (collectively, the “Prepetition GACP 
Obligations”) constituted legal, valid, binding, and non-avoidable 
obligations of the Debtors, enforceable in accordance with the terms of the 
GACP Term Loan Agreement; (iv) no portion of the Prepetition GACP 
Obligations or any payments made to the GACP Secured Parties or applied 
to or paid on account of the obligations owing under the GACP Term Loan 
Agreement prior to the Petition Date is subject to any contest, avoidance, 
reduction, recharacterization, subordination (whether equitable, contractual 
or otherwise), recovery, reduction, recoupment, disallowance, impairment, 
rejection, attack, effect, counterclaim, cross-claim, set-off, offset, defense 
or any other claim (as defined in the Bankruptcy Code) of any kind, cause 
of action or any other challenge of any kind or nature under the Bankruptcy 
Code or any other applicable law or regulation or otherwise and the Debtors 
do not possess, and shall not assert, any claim, counterclaim, setoff or 
defense of any kind, nature or description that would in any way affect the 
validity, enforceability and non-avoidability of any Prepetition GACP 
Obligations; and (v) the Debtors waive, discharge, and release any right to 
challenge any of the Prepetition GACP Obligations, the priority of the 
Debtors’ obligations thereunder and the validity, extent, and priority of the 
Prepetition GACP Liens. 

5. Cash Collateral.  For purposes of this Sixth Interim Order, the term “Cash 

Collateral” shall mean and include all “cash collateral,” as defined in section 363 of the Bankruptcy 

Code, including cash collateral in or on which the Prepetition ABL Secured Parties have a lien, 

security interest or other interest (including, without limitation, any adequate protection liens or 

security interests), and shall include, without limitation, all Prepetition ABL Collateral that is cash 

of the Debtors’ estates and all cash equivalents, whether in the form of negotiable instruments, 

documents of title, securities, deposit accounts, commodity accounts, securities accounts, 

Case 20-33627   Document 749   Filed on 09/25/20 in TXSB   Page 8 of 55Case 20-33627   Document 750   Filed in TXSB on 09/25/20   Page 8 of 55



  
   9 

investment accounts, or in any other form, that were on the Petition Date in any of the Debtors’ 

possession, custody or control (or persons in privity with any of the Debtors) or which present 

income, proceeds, products, rents, or profits of any of the Prepetition ABL Collateral, including to 

the extent the Debtors obtain an interest in such funds after the Petition Date in the case of each of 

the foregoing, except for any Excluded Property (as defined in the Prepetition ABL Credit 

Agreement).  The Prepetition ABL Agent has, for the benefit of the Prepetition ABL Lenders, first-

priority, perfected liens in the Cash Collateral pursuant to the applicable provisions of the 

Prepetition ABL Loan Documents, sections 363(a) and 552(b) of the Bankruptcy Code, and this 

Sixth Interim Order.  

6. Findings Regarding the Use of Cash Collateral and Prepetition ABL Collateral.  

a. Good cause has been shown for the entry of this Sixth Interim Order. 

b. The Debtors have an immediate need to use the Prepetition ABL Collateral, 
including Cash Collateral to, among other things, fund the ongoing orderly 
sale of their assets, pay their operating expenses, and preserve the value of 
the Debtors’ estates.  

c. The terms of the use of the Prepetition ABL Collateral pursuant to this Sixth 
Interim Order are fair and reasonable, reflect the Debtors’ exercise of 
prudent business judgment consistent with their fiduciary duties and 
constitute reasonably equivalent value and fair consideration.  

d. The terms of the use of the Prepetition ABL Collateral pursuant to this Sixth 
Interim Order have been the subject of extensive negotiations conducted in 
good faith and at arm’s length among the Debtors, the Prepetition ABL 
Agent, and other Prepetition ABL Secured Parties and, pursuant to 
sections 105, 361, and 363 of the Bankruptcy Code, the Prepetition ABL 
Agent and the other Prepetition ABL Secured Parties are hereby found to be 
entities that have acted in “good faith” in connection with the negotiation 
and entry of this Sixth Interim Order, and each is entitled to the protection 
provided under section 363(m) of the Bankruptcy Code.  

e. The Debtors have requested entry of this Sixth Interim Order pursuant to 
Bankruptcy Rule 4001(b)(2) and (d) of the Complex Case Procedures.  
Absent granting the interim relief sought by this Sixth Interim Order, the 
Debtors’ estates could be immediately and irreparably harmed.  The use of 
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the Prepetition ABL Collateral in accordance with this Sixth Interim Order 
is in the best interest of the Debtors’ estates.  

7. Need for Limited Use of Cash Collateral.  The Debtors have an immediate and 

critical need to continue to use the Prepetition ABL Collateral (including Cash Collateral) in order 

to permit, among other things, the ongoing marketing and sale of their assets, to make payroll, to 

satisfy other working capital and operational needs and fund the Chapter 11 Cases, in each such 

case in accordance with the terms of this Sixth Interim Order, including in accordance with the 

Budget (as defined below).  The access of the Debtors to sufficient working capital and liquidity 

through the use of Cash Collateral and other Prepetition ABL Collateral is necessary to preserve 

and maintain the value of the Debtors’ estates.  Without the use of Cash Collateral, the Debtors 

would likely not have sufficient liquidity to continue to operate their organization and effectuate 

an orderly wind-down of the Debtors’ businesses.  Entry of this Sixth Interim Order will preserve 

the assets of each Debtor’s estate and its value and is in the best interests of the Debtors, their 

creditors, and their estates.  The Adequate Protection Liens, the Adequate Protection Superpriority 

Claims, the ABL Adequate Protection Payments, and the ABL Adequate Protection Fees and 

Expenses (each as defined herein) are consistent with and authorized by the Bankruptcy Code.  

Absent authorization to immediately access and use Cash Collateral, the Debtors, the estates, and 

their creditors would suffer immediate and irreparable harm. 

8. Consent by the Prepetition ABL Agent.  The Prepetition ABL Agent consents to the 

Debtors’ use of its Cash Collateral, in accordance with and subject to the terms and conditions 

contained in this Sixth Interim Order, which consent has been supported or unopposed by the 

Required Lenders (as defined in the Prepetition ABL Credit Agreement) after receipt of notice and 

shall be deemed sufficient under the circumstances for purposes of this Sixth Interim Order.  All 

use of such Cash Collateral by the Debtors shall, subject to any Non-Conforming Use (as such 
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term is defined below) permitted hereunder, be consistent with the cash flow budget attached 

hereto as Exhibit 1 (as may be amended or replaced pursuant to paragraph 17 hereof, 

the “Budget”), which Budget shall exclude any amounts to be paid by the GACP Secured Parties 

with respect to the relief from the automatic stay with respect to the Prepetition GACP Collateral 

granted by the Bankruptcy Court on September 2, 2020 [Docket No. 553]; provided, however, that 

the actual aggregate cash balance, which shall be tested on a daily basis, shall not be less than the 

projected amount therefore set forth in the Budget for such applicable time period by more than 

15%; provided that Allowed Professional Fees, the Adequate Protection Fees and Expenses (as 

defined in paragraph 12 below), and payments to the U.S. Trustee shall not be subject to such test; 

provided further, that Allowed Professional Fees shall not exceed the projected amount therefor 

set forth in the Budget for such applicable time period by more than 15% (any variance not 

exceeding the maximum amounts set forth above, a “Permitted Variance”) (provided that nothing 

herein shall operate as a limitation on the amount of professional fees a Professional Person may 

seek to be paid by the Debtors pursuant to an order of the Court, nor shall anything herein limit 

the Prepetition ABL Agent’s rights to oppose any request for payment of professional fees in 

excess of the Permitted Variance).  Any transfer or use of the Prepetition ABL Secured Parties’ 

Cash Collateral by the Debtors shall be conditioned upon the Debtors’ compliance with the Budget, 

including any Permitted Variances or Non-Conforming Uses.  The Prepetition ABL Agent may 

(with the consent of the Required Lenders if the proposed amount is equal to or greater than 

$1 million) agree in writing to the use or receipt of the Cash Collateral of the Prepetition ABL 

Lenders in a manner or amount which does not conform to the manner or amount, as applicable, 

set forth in the Budget (including, for the avoidance of doubt, any Permitted Variances) (each such 

approved non-conforming use of Cash Collateral, a “Non-Conforming Use”).  If such written 
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consent is given (which consent may be given through email by the Prepetition ABL Agent or the 

Prepetition ABL Agent’s counsel), the Debtors shall be authorized pursuant to this Sixth Interim 

Order to use Cash Collateral for any such Non-Conforming Use without further Court approval, 

and the Prepetition ABL Secured Parties shall be entitled to all of the protections specified in this 

Sixth Interim Order for any such Non-Conforming Use; provided that each such permitted Non-

Conforming Use shall be deemed a modification to the Budget for all testing purposes.  For the 

avoidance of doubt and notwithstanding anything to the contrary in this Sixth Interim Order, the 

Prepetition ABL Agent does not consent to the Debtors’ use of, and the Debtors shall not be 

permitted to use, the Cash Collateral constituting Prepetition ABL Collateral or Adequate 

Protection Collateral (as defined below, and subject to satisfaction of claims on account of ABL 

Diminution in Value, if any) for (i) payment to any other secured party in these chapter 11 cases 

(including the GACP Secured Parties and CLMG Secured Parties), (ii) payment of any costs 

attributable to the GACP Collateral or CLMG Collateral (each as defined below), including costs 

and expenses (x) of preserving, or disposing of, the GACP Collateral or CLMG Collateral, (y) 

incurred in connection with any sale of such GACP Collateral or CLMG Collateral, or (z) costs 

and expenses on account of the GACP Collateral or CLMG Collateral in connection with, or 

following, relief from the automatic stay (if applicable) or any budget with respect thereto, or (iii) 

payment of any transition services to be provided under a transition service agreement in 

connection with any of the Debtors’ asset sales.   

9. Use of Cash.  As a condition to the Prepetition ABL Secured Parties’ consent to the 

use of their Cash Collateral, the Debtors shall be required to first utilize unencumbered cash (or 

any other cash available to the Debtors for satisfaction of costs and expenses) available for use by 

the Debtors, if any, to satisfy the costs and expenses set forth in the Budget prior to using their 
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Cash Collateral; provided that if there is no unencumbered cash available for use by the Debtors 

or the Debtors’ balance of unencumbered cash has been reduced to zero, the Debtors next shall be 

required to use proceeds available for use by the Debtors from any and all sales of the Debtors’ 

assets or causes of action subject to the First Priority ABL Adequate Protection Liens (the “ABL 

Adequate Protection Cash Collateral”), if any, to satisfy the costs and expenses set forth in the 

Budget; provided, further, that if there is no unencumbered cash or ABL Adequate Protection Cash 

Collateral available for use by the Debtors, or both the unencumbered cash and ABL Adequate 

Protection Cash Collateral have been reduced to zero, the Debtors are authorized to use the Cash 

Collateral constituting Prepetition ABL Collateral in accordance with this Sixth Interim Order and 

as set forth in the Budget.  In addition, to the extent that the Pre-Carve Out Trigger Notice Reserve 

or Post-Carve Out Trigger Notice Reserve (together with the Pre-Carve Out Trigger Notice 

Reserve, the “Professional Fee Reserves”) were funded by Cash Collateral constituting Prepetition 

ABL Collateral prior to the Debtors’ receipt of unencumbered cash or Adequate Protection Cash 

Collateral, the funds in either Professional Fee Reserve constituting Prepetition ABL Collateral 

will be replaced by or deemed to be replaced by unencumbered cash or Adequate Protection Cash 

Collateral, as applicable, upon the Debtors’ receipt of such unencumbered cash or Adequate 

Protection Cash Collateral and to the extent available.   

10. Entitlement of Prepetition ABL Secured Parties to Adequate Protection.  Pursuant 

to sections 361, 362, 363(c)(2), and 363(e) of the Bankruptcy Code, the Prepetition ABL Secured 

Parties are entitled to adequate protection of their interests in the Prepetition ABL Collateral, 

including the Cash Collateral, in an amount equal to the aggregate actual diminution in the value 

of the Prepetition ABL Secured Parties’ interests in the Prepetition ABL Collateral (including Cash 

Collateral) from and after the Petition Date, if any, for any reason provided for under the 
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Bankruptcy Code, including, without limitation, any such diminution resulting from the sale, lease, 

or use by the Debtors of the Prepetition ABL Collateral (including Cash Collateral, whether 

pursuant to the Budget or otherwise), the subordination of their liens on the Prepetition ABL 

Collateral and Adequate Protection Superpriority Claims (as defined herein) to the Carve Out 

pursuant to this Sixth Interim Order and the Prepetition ABL Loan Documents, or the imposition 

of the automatic stay pursuant to section 362 of the Bankruptcy Code (“ABL Diminution in 

Value”). 

11. ABL Adequate Protection Claims and Liens.  The Prepetition ABL Secured Parties 

are hereby granted the following (collectively, the “ABL Adequate Protection Obligations”), solely 

to the extent of any ABL Diminution in Value; provided that the collateral set forth in this 

paragraph 11 shall not include assets or property (other than Prepetition ABL Collateral, including 

Cash Collateral) upon which, and solely to the extent that, the grant of an Adequate Protection 

Lien as contemplated in this Sixth Interim Order, would constitute a default or event of default 

under any of the Debtors’ contracts or leases, excluding, for the avoidance of doubt, the GACP 

Term Loan Agreement (and such default would not be excused or rendered ineffective by operation 

of the Bankruptcy Code or applicable nonbankruptcy law), but shall include the proceeds thereof: 

a. ABL Adequate Protection Liens.  Pursuant to sections 361 and 363(e) of the 
Bankruptcy Code, as adequate protection against any actual ABL 
Diminution in Value (if any) of the Prepetition ABL Collateral, including 
Cash Collateral, effective as of the Petition Date and perfected without the 
need for execution by the Debtors or the recordation or other filing by the 
Prepetition ABL Agent of security agreements, control agreements, pledge 
agreements, mortgages or other Collateral Documents (as defined in the 
Prepetition ABL Credit Agreement) or financing statements or other similar 
documents, or the possession or control by the Prepetition ABL Agent of 
any Adequate Protection Collateral, the Prepetition ABL Agent is hereby 
granted for the ratable benefit of the Prepetition ABL Lenders, as security 
for the payment of the ABL Adequate Protection Obligations, subject and 
subordinate only to the Carve Out, the following security interests and liens 
(all such liens and security interests, the “ABL Adequate Protection Liens,” 
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and all property identified in clauses (i) - (iii) below being collectively 
referred to as the “Adequate Protection Collateral”): 

(i) First Priority ABL Adequate Protection Liens.  Pursuant to sections 
361(2) and 363(c)(2) of the Bankruptcy Code, binding, continuing, 
enforceable, fully perfected, first priority (subject to subparagraph 
11(b)) senior replacement liens on and security interests in and upon 
(a) all Prepetition ABL Collateral, and (b) all assets and properties 
of the Debtors’ estates other than (i) the CLMG Collateral (as 
defined below), (ii) the GACP Collateral (as defined below), and 
(iii) those assets and properties that are subject to any other (x) valid, 
perfected, non-avoidable, and enforceable liens in existence on or as 
of the Petition Date or (y) valid and unavoidable liens in existence 
as of the Petition Date that are perfected after the Petition Date as 
permitted by section 546(b) of the Bankruptcy Code, whether now 
owned or hereafter acquired, including, without limitation, all 
personal and real property of the Debtors’ estates and all products, 
proceeds, rents, and profits thereof that, from and after the Petition 
Date, is not subject to any lien or security interest, if any, including 
upon entry of the Final Order, the proceeds of any claims and causes 
of action of the Debtors (but not on the actual claims and causes of 
action) arising under sections 544, 545, 547, 548, 549, and 550 of 
the Bankruptcy Code and any other avoidance or similar action 
under the Bankruptcy Code or similar state law (collectively, 
the “Avoidance Actions”) (the foregoing liens being collectively 
referred to as the “First Priority ABL Adequate Protection Liens”). 

(ii) ABL Adequate Protection Liens Junior to Certain Existing Liens.  
Pursuant to sections 361(2) and 363(c)(2) of the Bankruptcy Code, 
valid, binding, continuing, enforceable, fully-perfected non-
voidable junior priority liens on, and junior security interests in, all 
tangible and intangible assets, including without limitation, all 
prepetition and post-petition property of the Debtors’ estates, and all 
products and proceeds thereof, whether now existing or hereafter 
acquired, that is subject to (a) valid, perfected, and unavoidable liens 
in existence as of the Petition Date, including, without limitation, 
the liens of (i) GACP Finance Co., LLC (“GACP”), as 
administrative agent and collateral agent under the Term Loan 
Credit and Guaranty Agreement, dated as of January 28, 2019, by 
and among BJS, GACP, and the other parties thereto (as amended, 
restated, amended and restated, supplemented, or otherwise 
modified from time to time, the “GACP Term Loan Agreement”), 
which encumber the “Collateral” as defined therein (the “GACP 
Collateral”) and (ii) CLMG Corp. (“CLMG”), as administrative 
agent and collateral agent under the Credit Agreement, dated as of 
December 31, 2019, by and among BJS, CLMG, and the other 
parties thereto (as amended, restated, amended and restated, 
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supplemented, or otherwise modified from time to time, the “CLMG 
Term Loan Agreement”), which encumber the “Collateral” as 
defined therein (the “CLMG Collateral”) or (b) valid and 
unavoidable liens in existence as of the Petition Date that are 
perfected after the Petition Date as permitted by section 546(b) of 
the Bankruptcy Code, which valid, perfected and unavoidable liens 
are senior in priority to the security interests and liens in favor of the 
Prepetition ABL Agent (the foregoing liens being collectively 
referred to as the “Junior ABL Adequate Protection Liens”). 

(iii) ABL Adequate Protection Liens Senior to Prepetition ABL Liens.  
Pursuant to sections 361(2) and 363(c)(2) of the Bankruptcy Code, 
a valid, binding, continuing, enforceable, fully-perfected non-
voidable priming lien on, and security interest in, all tangible and 
intangible assets comprising the Prepetition ABL Collateral, and all 
products and proceeds thereof, whether now existing or hereafter 
acquired. 

b. Status of the ABL Adequate Protection Liens.  Subject in all respects to the 
Carve Out, the Adequate Protection Liens shall not be (i) subject or 
subordinate to (A) any lien or security interest that is avoided and preserved 
for the benefit of the Debtors and their estates under section 551 of the 
Bankruptcy Code or (B) any lien or security interest arising after the Petition 
Date, or (ii) except as otherwise set forth in clauses (a)(i)-(iii) of this 
paragraph 11, subordinated to or made pari passu with any other lien or 
security interest, now or hereafter existing and whether authorized under 
sections 363 or 364 of the Bankruptcy Code or otherwise. 

c. Allocation of Proceeds.  Except as otherwise provided herein, all proceeds 
from Cementing Sale and sale of the Debtors’ fracturing assets (the 
“Fracturing Sale”) [Docket Nos. 452, 462] shall be reserved or distributed 
in accordance with the respective orders authorizing such sales or by 
subsequent order of the Court.  

d. Enforceability.  Subject in all respects to the Carve Out, the ABL Adequate 
Protection Liens shall not be subject to sections 506(c) (upon entry of the 
Final Order), 510, 549, 550, or 551 of the Bankruptcy Code.  The ABL 
Adequate Protection Liens shall be enforceable against and binding upon 
the Debtors, their estates and any successors thereto, including, without 
limitation, any trustee or other estate representative appointed in the 
Debtors’ Chapter 11 Cases, or any case under chapter 7 of the Bankruptcy 
Code upon the conversion of any of the Debtors’ Chapter 11 Cases, or in 
any other proceedings superseding or related to any of the foregoing (each, 
a “Successor Case”). 

e. Adequate Protection Superpriority Claims.  The ABL Adequate Protection 
Obligations due to the Prepetition ABL Agent shall constitute allowed 
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superpriority administrative expense claims against the Debtors in the 
amount of any Diminution in Value of the Prepetition ABL Collateral, 
including Cash Collateral, as provided in section 507(b) of the Bankruptcy 
Code, with priority in payment over any and all unsecured claims and 
administrative expense claims against the Debtors, now existing or hereafter 
arising, of any kind or nature whatsoever, including, without limitation, 
administrative expenses of the kinds specified in or ordered pursuant to 
sections 105, 326, 327, 328, 330, 331, 361, 362, 363, 364, 365, 503(a), 
503(b), 506(c), 507(a), 507(b), 546(c), 546(d), 552(b), 726, 1113, 1114 and 
any other provision of the Bankruptcy Code, and shall at all times be senior 
to the rights of the Debtors and any successor trustee or creditor in these 
Chapter 11 Cases or any Successor Case (the “ABL Adequate Protection 
Superpriority Claims”), subject and subordinate only to the Carve Out (as 
defined herein). 

12. ABL Additional Adequate Protection.  As additional adequate protection to the 

Prepetition ABL Agent and the Prepetition ABL Secured Parties: 

a. Payment of Prepetition and Postpetition Interest.  The Debtors shall pay to 
the Prepetition ABL Agent for the benefit of the Prepetition ABL Lenders 
all accrued and unpaid interest (including, for the avoidance of doubt, 
interest accruing and becoming due after the Petition Date) at the 
non-default rates and consistent with the ordinary course interest payment 
dates set forth in the Prepetition ABL Credit Agreement (the “ABL 
Adequate Protection Interest Payments”). 

b. Payment of Prepetition ABL Agent Fees and Expenses.  As additional 
adequate protection, the Prepetition ABL Agent shall receive from the 
Debtors, for the benefit of the Prepetition ABL Lenders, current cash 
payments of all reasonable and documented prepetition and postpetition 
fees and expenses payable to the Prepetition ABL Secured Parties under the 
Prepetition ABL Loan Documents, including, but not limited to, the 
reasonable and documented prepetition and postpetition fees and 
disbursements of legal counsel, financial advisors, and other consultants 
(the “ABL Adequate Protection Fees and Expenses”).  Payment of all such 
professional fees and expenses shall not be subject to allowance by the 
Court but shall be subject to the following process.  At the same time such 
invoices are delivered to the Debtors, the professionals for the Prepetition 
ABL Secured Parties shall deliver a copy of their respective invoices to 
counsel for any official committee appointed in these cases pursuant to 
section 1102 of the Bankruptcy Code (a “Creditors’ Committee”) and the 
office of the United States Trustee (the “U.S. Trustee”).  The invoices for 
such fees and expenses shall not be required to comply with any U.S. 
Trustee guidelines related to the payment of fees and expenses of retained 
estate professionals, may be in summary form only, and shall not be subject 
to application or allowance by the Court.  Any objections raised by the 
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Debtors, the U.S. Trustee, or the Creditors’ Committee with respect to such 
invoices within ten (10) days of receipt thereof (the “Invoice Review 
Period”) will be resolved by the Court (absent prior consensual resolution 
thereof).  Pending such resolution, the undisputed portion of any such 
invoice shall be paid by the Debtors within three (3) days of the expiration 
of the Invoice Review Period.  Except as otherwise ordered by the Court in 
the event an objection is timely filed, such fees and expenses shall not be 
subject to any setoff, defense, claim, counterclaim, or diminution of any 
type, kind, or nature whatsoever. 

c. Paydown of Prepetition ABL Obligations. The Debtors shall pay to the 
Prepetition ABL Agent for the benefit of the Prepetition ABL Lenders (i) $3 
million no later than September 28, 2020, (ii) $2 million no later than 
October 5, 2020,  (iii) an amount equal to 80% of any collection by the 
Debtors of amounts from the GACP Secured Parties on account of costs 
paid by the Debtors prior to the date hereof no later than one (1) business 
day following the Debtors’ receipt of such funds and to the extent the 
Debtors have sufficient available funds (or such later date as sufficient funds 
become available, as applicable), and (iv) an amount equal to 80% of any 
amounts determined by the Court to be proceeds of intellectual property or 
inventory from the Debtors’ sale of fracturing assets [Docket No. 493] no 
later than one (1) business day following the date of such determination and 
to the extent the Debtors have sufficient available funds (or such later date 
as sufficient funds become available, as applicable) (together with the ABL 
Adequate Protection Interest Payments, collectively, the “ABL Adequate 
Protection Payments”); provided that such amounts shall be paid from the 
Cash Collateral constituting Prepetition ABL Collateral and will reduce the 
principal amount outstanding under the Prepetition ABL Obligations; 
provided, further, however, that any payments made pursuant to this 
paragraph 12(c) may be subject to disgorgement if a challenge action is 
brought against the Prepetition ABL Secured Parties in accordance with 
paragraph 33 and if any such payments are disgorged, the principal amount 
outstanding under the Prepetition ABL Obligations will be adjusted upward 
accordingly. 

d. Other Covenants.  The Debtors shall maintain their cash management 
system in a manner consistent with this Sixth Interim Order, and any order 
of this Court approving the maintenance of the Debtors’ cash management 
system.  The Debtors shall not use, sell, or lease any material assets outside 
the ordinary course of business, or seek authority to this Court to do any of 
the foregoing, without prior consultation with the Prepetition ABL Agent at 
least seven (7) days prior to the date on which the Debtors seek authority of 
this Court for such use, sale, or lease.  The Debtors shall comply with the 
covenants contained in section 6.07 of the Prepetition ABL Credit 
Agreement regarding the maintenance and insurance of the Prepetition ABL 
Collateral and the Adequate Protection Collateral. 
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13. Entitlement of CLMG Secured Parties to Adequate Protection.  Pursuant to sections 

361, 362, 363(c)(2), and 363(e) of the Bankruptcy Code, the CLMG Secured Parties are entitled 

to adequate protection of their interests in the CLMG Collateral, in an amount equal to the 

aggregate actual diminution in the value of the CLMG Secured Parties’ interests in the CLMG 

Collateral from and after the Petition Date, if any, for any reason provided for under the Bankruptcy 

Code, including, without limitation, any such diminution resulting from the sale, lease, or use by 

the Debtors of the CLMG Collateral, or the imposition of the automatic stay pursuant to 

section 362 of the Bankruptcy Code. (“CLMG Diminution in Value”). 

14. CLMG Adequate Protection Claims and Liens.  CLMG in its capacity as 

administrative agent (the “CLMG Agent”), and the lenders party thereto (the “CLMG Lenders,” 

and together with the CLMG Agent, the “CLMG Secured Parties”) are hereby granted the 

following (collectively, the “CLMG Adequate Protection Obligations” and together with the ABL 

Adequate Protection Obligations, the “Adequate Protection Obligations”), solely to the extent of 

any CLMG Diminution in Value; provided that the collateral set forth in this paragraph 14 shall 

not include assets or property (other than CLMG Collateral) upon which, and solely to the extent 

that, the grant of an Adequate Protection Lien as contemplated in this Sixth Interim Order, would 

constitute a default or event of default under any of the Debtors’ contracts or leases (and such 

default would not be excused or rendered ineffective by operation of the Bankruptcy Code or 

applicable nonbankruptcy law), but shall include the proceeds thereof: 

a. CLMG Adequate Protection Liens.  Pursuant to sections 361 and 363(e) of 
the Bankruptcy Code, as adequate protection against any actual CLMG 
Diminution in Value (if any) of the CLMG Collateral effective as of the 
Petition Date and perfected without the need for execution by the Debtors 
or the recordation or other filing by CLMG of security agreements, control 
agreements, pledge agreements, mortgages or other Collateral Documents 
(as defined in the CLMG Term Loan Credit Agreement) or financing 
statements or other similar documents, or the possession or control by 
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CLMG of any Adequate Protection Collateral, CLMG is hereby granted, as 
security for the payment of the CLMG Adequate Protection Obligations, the 
following security interests and liens (all such liens and security interests, 
the “CLMG Adequate Protection Liens”): 

(i) CLMG Adequate Protection Liens Junior to Certain Existing Liens 
and Junior to ABL Adequate Protection Liens.  Pursuant to 
sections 361(2) and 363(c)(2) of the Bankruptcy Code, valid, 
binding, continuing, enforceable, fully-perfected non-voidable 
junior priority liens on, and junior security interests in, all tangible 
and intangible assets, including without limitation, all prepetition 
and postpetition property of the Debtors’ estates, and all products 
and proceeds thereof, whether now existing or hereafter acquired, 
that is subject to (a) valid, perfected, and unavoidable liens in 
existence as of the Petition Date, including, without limitation (i) the 
assets subject to the ABL Adequate Protection Liens (other than with 
respect the CLMG Collateral) and (ii) the GACP Collateral (which 
such liens on the GACP Collateral shall be junior to the ABL 
Adequate Protection Liens) or (b) valid and unavoidable liens in 
existence as of the Petition Date that are perfected after the Petition 
Date as permitted by section 546(b) of the Bankruptcy Code, which 
valid, perfected and unavoidable liens are senior in priority to the 
security interests and liens in favor of CLMG (the foregoing liens 
being collectively referred to as the “Junior CLMG Adequate 
Protection Liens”). 

(ii) Adequate Protection Liens Senior to Prepetition CLMG Liens.  
Pursuant to sections 361(2) and 363(c)(2) of the Bankruptcy Code, 
a valid, binding, continuing, enforceable, fully-perfected 
non-voidable priming lien on, and security interest in, all tangible 
and intangible assets comprising the CLMG Collateral, and all 
products and proceeds thereof, whether now existing or hereafter 
acquired. 

b. Status of the CLMG Adequate Protection Liens.  The CLMG Adequate 
Protection Liens shall be pari passu with the GACP Adequate Protection 
Liens and junior to the ABL Adequate Protections Liens in all respects and 
shall not otherwise be (i) subject or subordinate to (A) any lien or security 
interest that is avoided and preserved for the benefit of the Debtors and their 
estates under section 551 of the Bankruptcy Code or (B) any lien or security 
interest arising after the Petition Date, or (ii) except as otherwise set forth 
in clauses (a)(i)-(ii) of this paragraph 14, subordinated to or made pari passu 
with any other lien or security interest, now or hereafter existing and 
whether authorized under sections 363 or 364 of the Bankruptcy Code or 
otherwise. 
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c. Enforceability.  The CLMG Adequate Protection Liens shall not be subject 
to sections 510, 549, 550, or 551 of the Bankruptcy Code.  The CLMG 
Adequate Protection Liens shall be enforceable against and binding upon 
the Debtors, their estates and any successors thereto, including, without 
limitation, any trustee or other estate representative appointed in the 
Debtors’ Chapter 11 Cases or any Successor Case. 

15. Entitlement of GACP Secured Parties to Adequate Protection.  Pursuant to sections 

361, 362, 363(c)(2), and 363(e) of the Bankruptcy Code, the GACP Secured Parties are entitled to 

adequate protection of their interests in the GACP Collateral, in an amount equal to the aggregate 

actual diminution in the value of the GACP Secured Parties’ interests in the GACP Collateral from 

and after the Petition Date, if any, for any reason provided for under the Bankruptcy Code, 

including, without limitation, any such diminution resulting from the sale, lease, or use by the 

Debtors of the GACP Collateral, or the imposition of the automatic stay pursuant to section 362 of 

the Bankruptcy Code. (“GACP Diminution in Value”). 

16. GACP Adequate Protection Claims and Liens.  GACP, in its capacity as 

administrative agent (the “GACP Agent”), and the lenders party thereto (the “GACP Lenders,” and 

together with the GACP Agent, the “GACP Secured Parties,” and together with the Prepetition 

ABL Secured Parties and CLMG Secured Parties, the “Prepetition Secured Parties”) are hereby 

granted the following (collectively, the “GACP Adequate Protection Obligations,” and together 

with the ABL Adequate Protection Obligations, and CLMG Adequate Protection Obligations, 

the “Adequate Protection Obligations”), solely to the extent of any GACP Diminution in Value; 

provided that the collateral set forth in this paragraph 16 shall not include assets or property (other 

than GACP Collateral) upon which, and solely to the extent that, the grant of an Adequate 

Protection Lien as contemplated in this Sixth Interim Order, would constitute a default or event of 

default under any of the Debtors’ contracts or leases (and such default would not be excused or 

rendered ineffective by operation of the Bankruptcy Code or applicable nonbankruptcy law), but 
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shall include the proceeds thereof; provided further, however, notwithstanding anything to the contrary 

herein,  all parties’ rights, claims, defenses and objections with respect to GACP’s rights, if any, to 

additional GACP Adequate Protection Obligations with respect to the GACP Collateral, on account of any 

GACP Diminution in Value, if any, for any period of time following entry of the Agreed Order with Respect 

to GACP Finance Co., LLC’s Emergency Motion for Relief from the Automatic Stay [Docket No. 553], are 

hereby preserved: 

a. GACP Adequate Protection Liens.  Pursuant to sections 361 and 363(e) of 
the Bankruptcy Code, as adequate protection against any actual GACP 
Diminution in Value (if any) of the GACP Collateral effective as of the 
Petition Date and perfected without the need for execution by the Debtors 
or the recordation or other filing by GACP of security agreements, control 
agreements, pledge agreements, mortgages or other Collateral Documents 
(as defined in the GACP Term Loan Credit Agreement) or financing 
statements or other similar documents, or the possession or control by 
GACP of any Adequate Protection Collateral, GACP is hereby granted, as 
security for the payment of the GACP Adequate Protection Obligations, the 
following security interests and liens (all such liens and security interests, 
the “GACP Adequate Protection Liens,” and together with the ABL 
Adequate Protection Liens and CLMG Adequate Protection Liens, 
the “Adequate Protection Liens”): 

(i) GACP Adequate Protection Liens Junior to Certain Existing Liens 
and Junior to ABL Adequate Protection Liens.  Pursuant to 
sections 361(2) and 363(c)(2) of the Bankruptcy Code, valid, 
binding, continuing, enforceable, fully-perfected non-voidable 
junior priority liens on, and junior security interests in, all tangible 
and intangible assets, including without limitation, all prepetition 
and postpetition property of the Debtors’ estates, and all products 
and proceeds thereof, whether now existing or hereafter acquired, 
that is subject to (a) valid, perfected, and unavoidable liens in 
existence as of the Petition Date, including, without limitation (i) the 
assets subject to the ABL Adequate Protection Liens (other than with 
respect the GACP Collateral) and (ii) the GACP Collateral (which 
such liens on the GACP Collateral shall be junior to the ABL 
Adequate Protection Liens) or (b) valid and unavoidable liens in 
existence as of the Petition Date that are perfected after the Petition 
Date as permitted by section 546(b) of the Bankruptcy Code, which 
valid, perfected and unavoidable liens are senior in priority to the 
security interests and liens in favor of GACP (the foregoing liens 
being collectively referred to as the “Junior GACP Adequate 
Protection Liens”). 
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(ii) Adequate Protection Liens Senior to Prepetition GACP Liens.  
Pursuant to sections 361(2) and 363(c)(2) of the Bankruptcy Code, 
a valid, binding, continuing, enforceable, fully-perfected 
non-voidable priming lien on, and security interest in, all tangible 
and intangible assets comprising the GACP Collateral, and all 
products and proceeds thereof, whether now existing or hereafter 
acquired. 

b. Status of the GACP Adequate Protection Liens.  The GACP Adequate 
Protection Liens shall be pari passu with the CLMG Adequate Protection 
Liens and junior to the ABL Adequate Protections Liens in all respects and 
shall not otherwise be (i) subject or subordinate to (A) any lien or security 
interest that is avoided and preserved for the benefit of the Debtors and their 
estates under section 551 of the Bankruptcy Code or (B) any lien or security 
interest arising after the Petition Date, or (ii) except as otherwise set forth 
in clauses (a)(i)-(ii) of this paragraph 16, subordinated to or made pari passu 
with any other lien or security interest, now or hereafter existing and 
whether authorized under sections 363 or 364 of the Bankruptcy Code or 
otherwise. 

c. Enforceability.  The GACP Adequate Protection Liens shall not be subject 
to sections 510, 549, 550, or 551 of the Bankruptcy Code.  The GACP 
Adequate Protection Liens shall be enforceable against and binding upon 
the Debtors, their estates and any successors thereto, including, without 
limitation, any trustee or other estate representative appointed in the 
Debtors’ Chapter 11 Cases or any Successor Case. 

17. Reporting.  As adequate protection for the Debtors’ use of the Prepetition ABL 

Collateral (including Cash Collateral), the Debtors shall comply with the reporting requirements 

set forth in the Prepetition ABL Loan Documents, provided that notwithstanding anything to the 

contrary in this Sixth Interim Order or the Prepetition ABL Loan Documents, the Debtors shall not 

be required to deliver any Borrowing Base Certificates (as defined in the Prepetition ABL Credit 

Agreement) to the Prepetition ABL Agent.  For the avoidance of doubt, any forecast and financial 

reporting requirements under this Sixth Interim Order shall replace and be in lieu of any similar 

requirements under the Prepetition ABL Loan Documents.  The Debtors shall provide the 

following additional reporting to the Prepetition ABL Agent, GACP, and the Creditors’ Committee 

(as applicable): 

Case 20-33627   Document 749   Filed on 09/25/20 in TXSB   Page 23 of 55Case 20-33627   Document 750   Filed in TXSB on 09/25/20   Page 23 of 55



  
   24 

a. on or before 5:00 p.m. (Central Time) on every fourth Thursday (or, if such 
Thursday is not a business day, then the immediately succeeding business 
day), until earlier of (i) confirmation of a chapter 11 plan by the Debtors or 
(ii) the repayment of the Prepetition ABL Obligations indefeasibly in full in 
cash, an updated Budget with respect to the Debtors for the current calendar 
week then ended and the immediately following consecutive 12 weeks 
(collectively, 13 weeks), set forth on a weekly basis.  Each proposed Budget 
provided to the Prepetition ABL Agent shall be of no force and effect unless 
and until it is approved by the Prepetition ABL Agent, which approval has 
been supported or unopposed by the Required Lenders (as defined in the 
Prepetition ABL Credit Agreement), and, until such approval is given, the 
prior Budget shall remain in effect.  Any such proposed Budget, upon the 
approval of the Prepetition ABL Agent shall become, as of the date of such 
approval or such determination (and the Prepetition ABL Agent shall be 
deemed to have approved the Budget upon the passage of five (5) days with 
no objection) and for the period of time covered thereby, the Budget, and 
shall prospectively replace any prior Budget.  If the Debtors and the 
Prepetition ABL Agent are unable to agree on a proposed Budget’s terms, 
the Debtors reserve the right to seek an expedited hearing with the Court to 
resolve such disagreement.  In that event, the Prepetition ABL Agent shall 
not oppose the request for expedited consideration provided that any such 
hearing is held on not less than 48 hours’ notice to the Prepetition ABL 
Agent.  In the event of any dispute regarding the terms of a Budget, the 
Debtors and the Prepetition ABL Agent reserve any and all rights under the 
Bankruptcy Code or applicable law; 

b. on or before 5:00 p.m. (prevailing Central Time) on every Thursday (or, if 
such Thursday is not a business day, then the immediately succeeding 
business day), the Debtors shall deliver to the Prepetition ABL Agent and 
GACP, on a line-by-line basis, a reconciliation report showing the variances 
comparing actual cash receipts and disbursements of the Debtors during the 
immediately-preceding calendar week with corresponding forecasted 
amounts for such week in the Budget, including written descriptions in 
reasonable detail explaining any material positive or negative variances;  

c. on or before 9:00 a.m. (prevailing Central Time) every business day, the 
Debtors shall deliver to the Prepetition ABL Agent a report showing the 
Debtors’ cash balance as of the end of the preceding day;  

d. on or before 5:00 p.m. (prevailing Central Time) starting on September 4, 
2020 (with respect to month ending July 31, 2020), and continuing 
thereafter the date that is 35 days from the prior month’s end (or if such day 
is not a business day, then the immediately succeeding business day), the 
Debtors shall provide to the Prepetition ABL Agent the information 
constituting the Borrowing Base (as defined in the Prepetition ABL Credit 
Agreement) report; provided that notwithstanding anything to the contrary 
in this Sixth Interim Order or the Prepetition ABL Loan Documents, the 
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Debtors shall not be required to deliver any Borrowing Base Certificates (as 
defined in the Prepetition ABL Credit Agreement) to the Prepetition ABL 
Agent; 

e. no less than three times a week, upon reasonable request the Debtors shall 
provide the Prepetition ABL Agent an update on the vendor settlement 
process, including, without limitation, updated “Trade Settlement Update” 
and “Lien Tracker” files;  

f. all financial reports, forecasts and all other financial documentation, 
pleadings and other filings that are reasonably requested by the Prepetition 
ABL Agent, GACP, the Creditors’ Committee, or their representatives and 
agents, including, but not limited to any appraisals conducted by Hilco, 
GACP, or any other party, and any other materials that may value the 
Debtors’ intellectual property or real estate assets; 

g. in addition to, and without limiting, whatever rights to access the Prepetition 
ABL Agent has under the Prepetition ABL Loan Documents, upon 
reasonable notice, at reasonable times during normal business hours, the 
Debtors shall (i) permit representatives of the Prepetition ABL Agent to visit 
and inspect any of their respective properties, to examine and make 
abstracts or copies from any of their respective books and records, to tour 
the Debtors’ business premises and other properties, and (ii) cause their 
representatives and agents to make themselves reasonably available to 
discuss the Debtors’ affairs, financial condition, properties, business, 
operations and accounts with the representatives and agents of the 
Prepetition ABL Agent. 

18. Carve Out. 

a. Carve Out.  As used in this Sixth Interim Order, the “Carve Out” means the 
sum of (i) all fees required to be paid to the Clerk of the Court and to the 
Office of the United States Trustee under section 1930(a) of title 28 of the 
United States Code plus interest at the statutory rate (without regard to the 
notice set forth in (iii) below); (ii) all reasonable fees and expenses up to 
$75,000 incurred by a trustee under section 726(b) of the Bankruptcy Code 
(without regard to the notice set forth in (iii) below); (iii) to the extent 
allowed at any time, whether by interim order, procedural order, or 
otherwise, all unpaid fees and expenses (the “Allowed Professional Fees”) 
incurred by persons or firms retained by the Debtors pursuant to section 
327, 328, or 363 of the Bankruptcy Code (the “Debtor Professionals”) and 
the Creditors’ Committee pursuant to section 328 or 1103 of the Bankruptcy 
Code (the “Committee Professionals” and, together with the Debtor 
Professionals, the “Professional Persons”) at any time before or on the first 
business day following delivery by the Prepetition ABL Agent of a Carve 
Out Trigger Notice (as defined below), whether allowed by the Court prior 
to or after delivery of a Carve Out Trigger Notice; and (iv) Allowed 
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Professional Fees of Professional Persons in an aggregate amount not to 
exceed $1 million incurred after the first business day following delivery by 
the Prepetition ABL Agent of the Carve Out Trigger Notice, to the extent 
allowed at any time, whether by interim order, procedural order, or 
otherwise (the amounts set forth in this clause (iv) being the “Post-Carve 
Out Trigger Notice Cap”).  For purposes of the foregoing, “Carve Out 
Trigger Notice” shall mean a written notice delivered by email (or other 
electronic means) by the Prepetition ABL Agent to the Debtors, the Debtors’ 
lead restructuring counsel, the U.S. Trustee, and counsel to the Creditors’ 
Committee, which notice may be delivered following the occurrence and 
during the continuation of a Termination Event (as defined below) and upon 
termination of the Debtors’ right to use Cash Collateral by the Prepetition 
ABL Secured Parties, stating that the Post-Carve Out Trigger Notice Cap 
has been invoked. 

b. Fee Estimates.  Not later than 7:00 p.m. New York time on the Wednesday 
of each week starting with the first full calendar week following the Petition 
Date, each Professional Person shall deliver to the Debtors a statement 
setting forth a good-faith estimate of the amount of fees and expenses 
incurred during the preceding week by such Professional Person (through 
Saturday of such week, the "Calculation Date") (collectively, "Estimated 
Fees and Expenses"), along with a good-faith estimate of the cumulative 
total amount of unreimbursed fees and expenses incurred through the 
applicable Calculation Date and a statement of the amount of such fees and 
expenses that have been paid to date by the Debtors (each such statement, 
a "Weekly Statement"); provided that within one business day of the 
occurrence of the Termination Declaration Date (as defined below), each 
Professional Person shall deliver one additional statement (the "Final 
Statement") setting forth a good-faith estimate of the amount of fees and 
expenses incurred during the period commencing on the calendar day after 
the most recent Calculation Date for which a Weekly Statement has been 
delivered and concluding on the Termination Declaration Date (and the 
Debtors shall cause such Weekly Statement and Final Statement to be 
delivered on the same day received to the Prepetition ABL Agent).  If any 
Professional Person fails to deliver a Weekly Statement within three 
calendar days after such Weekly Statement is due, such Professional 
Person’s entitlement (if any) to any funds in the Carve Out Reserves (as 
defined below) with respect to the aggregate unpaid amount of Allowed 
Professional Fees for the applicable period(s) for which such Professional 
Person failed to deliver a Weekly Statement covering such period shall be 
limited to the aggregate unpaid amount of Allowed Professional Fees 
included in the Budget for such period for such Professional Person. 

c. Carve Out Reserves.   

(i) Commencing with the week ended July 31, 2020, and on or before 
the Thursday of each week thereafter, the Debtors shall utilize all 
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cash on hand as of such date, in accordance with the requirements 
set forth in paragraph 9, and any available cash thereafter held by 
any Debtor to fund a reserve in an amount equal to the greater of (x) 
the aggregate amount of all Estimated Fees and Expenses reflected 
in the Weekly Statement delivered on the immediately prior 
Wednesday to the Debtors and the Prepetition ABL Agent, and (y) 
(i) the aggregate amount of Allowed Professional Fees contemplated 
to be incurred in the Budget during such week.  The Debtors shall 
deposit and hold such amounts in a segregated account in trust to 
pay such Allowed Professional Fees (the “Pre-Carve Out Trigger 
Notice Reserve”) prior to any and all other claims, and all payments 
of Allowed Professional fees incurred prior to the Termination 
Declaration Date shall be paid first from such Pre-Carve Out Trigger 
Notice Reserve.  Upon the foregoing funding, the Prepetition ABL 
Agent and Prepetition ABL Secured Parties shall have no further 
obligation to fund the Pre-Carve Out Trigger Notice Reserve or 
subordinate their liens and claims on account of any Allowed 
Professional Fees incurred through the Calculation Date for the most 
recent Weekly Statement delivered in accordance with Paragraph 
18(b) above.   

(ii) On the day on which a Carve Out Trigger Notice is given by the 
Prepetition ABL Agent to the Debtors with a copy to counsel to any 
Creditors’ Committee (the “Termination Declaration Date”), the 
Carve Out Trigger Notice shall constitute a demand to the Debtors 
to and the Debtors shall utilize all cash on hand as of such date, in 
accordance with the requirements set forth in paragraph 9, and any 
available cash thereafter held by any Debtor to fund (A) the Pre-
Carve Out Trigger Notice Reserve in an amount equal to the 
aggregate amount of all Estimated Fees and Expenses reflected in 
the Final Reports delivered to Debtors and the Prepetition ABL 
Agent plus the amounts set forth in (a)(i) and (a)(ii) of this paragraph 
above, and (B) after funding the Pre-Carve Out Trigger Notice 
Reserve, a reserve in an amount equal to the Post-Carve Out Trigger 
Notice Cap (the “Post-Carve Out Trigger Notice Reserve” and, 
together with the Pre-Carve Out Trigger Notice Reserve, the “Carve 
Out Reserves”) prior to any and all other claims.  All funds in the 
Pre-Carve Out Trigger Notice Reserve shall be used first to pay the 
obligations set forth in clauses (i) through (iii) of the definition of 
Carve Out set forth above (the “Pre-Carve Out Amounts”), but not, 
for the avoidance of doubt, the Post-Carve Out Trigger Notice Cap, 
until paid in full, and then, to the extent the Pre-Carve Out Trigger 
Notice Reserve has not been reduced to zero, to pay the Prepetition 
ABL Agent for the benefit of the Prepetition ABL Secured Parties, 
unless the Prepetition ABL Obligations have been indefeasibly paid 
in full, in cash, in which case any such excess shall be paid to the 
Debtors’ creditors in accordance with their rights and priorities as of 
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the Petition Date.  Upon the foregoing funding, the Prepetition ABL 
Agent and Prepetition ABL Secured Parties shall have no further 
obligation to fund the Pre-Carve Out Trigger Notice Reserve or 
Post-Carve Out Trigger Notice Reserve or subordinate their liens 
and claims on account of any Allowed Professional Fees.   

  

d. Application to Carve Out Reserves.  All funds in the Post-Carve Out Trigger 
Notice Reserve shall be used first to pay the obligations set forth in 
paragraph 18(a)(iv) of the definition of Carve Out set forth above (the “Post-
Carve Out Amounts”), and then, to the extent the Post-Carve Out Trigger 
Notice Reserve has not been reduced to zero, to pay the Prepetition ABL 
Secured Parties in accordance with their rights and priorities under 
applicable law, unless the Prepetition ABL Obligations have been 
indefeasibly paid in full, in cash, in which case any such excess shall be 
paid to the Debtors’ creditors in accordance with their rights and priorities 
as of the Petition Date.  Notwithstanding anything to the contrary in the 
Prepetition ABL Loan Documents, or this Sixth Interim Order, if either of 
the Carve Out Reserves is not funded in full in the amounts set forth in 
paragraph 18(b), then, any excess funds in one of the Carve Out Reserves 
following the payment of the Pre-Carve Out Amounts and Post-Carve Out 
Amounts, respectively, shall be used to fund the other Carve Out Reserve, 
up to the applicable amount set forth in paragraph 18(a), prior to making 
any payments to the Prepetition ABL Agent, for the benefit of the 
Prepetition ABL Lenders, or any of the Debtors’ creditors, as 
applicable.  Notwithstanding anything to the contrary in the Prepetition 
ABL Loan Documents or this Sixth Interim Order, following delivery of a 
Carve Out Trigger Notice, the Prepetition ABL Secured Parties shall not, 
and shall not direct any entity to, sweep or foreclose on cash (including cash 
received as a result of the sale or other disposition of any assets) of the 
Debtors until the Carve Out Reserves have been fully funded, but shall have 
a security interest in any residual interest in the Carve Out Reserves, with 
any excess paid to the Prepetition ABL Agent, for the benefit of the 
Prepetition ABL Lenders, for application in accordance with the Prepetition 
ABL Loan Documents.  Further, notwithstanding anything to the contrary 
in this Sixth Interim Order, (i) disbursements by the Debtors from the Carve 
Out Reserves shall not constitute Loans (as defined in the Prepetition ABL 
Loan Documents) or increase or reduce the Prepetition ABL Obligations, 
(ii) the failure of the Carve Out Reserves to satisfy in full the Allowed 
Professional Fees shall not affect the priority of the Carve Out, and (iii) in 
no way shall the Budget, Carve Out, Post-Carve Out Trigger Notice Cap, 
Carve Out Reserves, or any of the foregoing be construed as a cap or 
limitation on the amount of the Allowed Professional Fees due and payable 
by the Debtors.  For the avoidance of doubt and notwithstanding anything 
to the contrary in this Sixth Interim Order or in any Prepetition ABL Loan 
Documents, the Carve Out shall be senior to all liens and claims securing 
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the Prepetition ABL Collateral, the ABL Adequate Protection Liens, and the 
507(b) Claim, and any and all other forms of adequate protection, liens, or 
claims securing the Prepetition ABL Obligations. 

e. Payment of Allowed Professional Fees Prior to the Termination Declaration 
Date.  Any payment or reimbursement made prior to the occurrence of the 
Termination Declaration Date in respect of any Allowed Professional Fees 
shall not reduce the Carve Out. 

f. No Direct Obligation to Pay Allowed Professional Fees.  None of the 
Prepetition ABL Secured Parties shall be responsible for the payment or 
reimbursement of any fees or disbursements of any Professional Person 
incurred in connection with the Chapter 11 Cases or any successor cases 
under any chapter of the Bankruptcy Code.  Nothing in this Sixth Interim 
Order or otherwise shall be construed to obligate the Prepetition ABL 
Secured Parties, in any way, to pay compensation to, or to reimburse 
expenses of, any Professional Person or to guarantee that the Debtors have 
sufficient funds to pay such compensation or reimbursement. 

g. Payment of Carve Out On or After the Termination Declaration Date.  Any 
payment or reimbursement made on or after the occurrence of the 
Termination Declaration Date in respect of any Allowed Professional Fees 
shall permanently reduce the Carve Out on a dollar-for dollar basis. 

19. Termination.  The Debtors’ right to use Cash Collateral shall terminate (the date of 

any such termination, the “Termination Date”), without prior order of this Court or any further 

action by the Prepetition ABL Secured Parties (i) at 11:59 p.m. (prevailing Eastern Time) on 

October 9, 2020, or (ii) three (3) business days following the delivery of a written notice (a 

“Default Notice”) by the Prepetition ABL Agent to Kirkland & Ellis LLP (any such three (3) 

business-day period of time, the “Default Notice Period”) of the occurrence of any of the events 

set forth in clauses (a) through (k) below (unless cured by the Debtors or waived by the Prepetition 

ABL Administrative Agent, with the consent of the Required Lenders, in writing (with email being 

sufficient) prior to expiration of the Default Notice Period); provided that, if a hearing to consider 

any appropriate relief in connection with delivery of the Default Notice or continued use of Cash 

Collateral (as may be held on an expedited basis) is requested to be heard within such three (3) 

business day period but is scheduled for a later date by the Court, the Default Notice Period shall 
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be automatically extended to the date of such hearing (the events set forth in clauses (a) through 

(k) below are collectively referred to herein as the “Termination Events”): 

a. the failure to obtain entry of a further interim order or Final Order 
acceptable to the Prepetition ABL Agent on or before fourteen (14) days 
after entry of this Sixth Interim Order (unless such period is extended by 
mutual agreement between the Prepetition ABL Agent and the Debtors, 
which extension may be document by email);  

b. any Debtor’s failure to comply with any of the material terms or conditions 
of this Sixth Interim Order, including, but not limited to, (i) the use of Cash 
Collateral for any purpose other than as permitted in this Sixth Interim 
Order, (ii) failure to comply with the Budget (including any distributions in 
excess of the Permitted Variance that have not been resolved and approved, 
in writing, by the Prepetition ABL Agent), or (iii) failure to comply with the 
reporting requirements set forth in this Sixth Interim Order; provided that 
notwithstanding anything to the contrary in this Sixth Interim Order or the 
Prepetition ABL Loan Documents, the Debtors shall not be required to 
deliver any Borrowing Base Certificates (as defined in the Prepetition ABL 
Credit Agreement) to the Prepetition ABL Agent; 

c. the failure of the Debtors to make any payment under this Sixth Interim 
Order to the Prepetition ABL Agent within three (3) business days after such 
payment becomes due, other than payments required pursuant to 
paragraph 12(b) of this Sixth Interim Order, which payments shall be made 
as required therein; 

d. this Sixth Interim Order ceases, for any reason (other than by reason of the 
express written agreement by the Prepetition ABL Agent, which agreement 
has been supported or unopposed by the Required Lenders, or the 
supersession of this Sixth Interim Order by the Sixth Interim Order), to be 
in full force and effect in any material respect, or any Debtor so asserts in 
writing, or the Adequate Protection Liens or Adequate Protection 
Superpriority Claims created by this Sixth Interim Order cease in any 
material respect to be enforceable and of the same effect and priority 
purported to be created hereby or any Debtor so asserts in writing; 

e. the Court shall have entered an order reversing, amending, supplementing, 
staying, vacating, or otherwise modifying this Sixth Interim Order in a 
manner materially adverse to the Prepetition ABL Secured Parties without 
the prior written consent of the of the Prepetition ABL Agent, which consent 
may be provided by electronic mail; 

f. the date an application, motion, or other pleading is filed by the Debtors for 
the approval of, or the date the Court shall have entered an order recognizing 
or granting, any superpriority claim or any lien in these Chapter 11 Cases 
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that is pari passu with or senior to the ABL Adequate Protection 
Superpriority Claims or the ABL Adequate Protection Liens without the 
prior written consent of the Prepetition ABL Secured Parties (other than the 
Carve Out); 

g. the date any of the Debtors files any pleading or commences any action 
against the Prepetition ABL Secured Parties challenging the validity or 
enforceability of the Prepetition ABL Obligations or the Prepetition ABL 
Liens or seeking to avoid, disallow, subordinate, or recharacterize any 
claim, lien, or interest held by any of the Prepetition ABL Secured Parties 
arising under or related to the Prepetition ABL Obligations (or if the Debtor 
supports any such motion, pleading, application or adversary proceeding 
commenced by any third party); provided that if the Debtors provide any 
response to any discovery request, or make a witness available for 
deposition, such action shall not be a violation of this subparagraph  19(g); 

h. the date any of the Debtors file or otherwise support any motion, pleading, 
or other document, including a chapter 11 plan, that (i) seeks to amend, 
modify, or supplement this Sixth Interim Order, or (ii) otherwise materially, 
negatively affects the Prepetition ABL Secured Parties, without the prior 
written consent of the Prepetition ABL Agent; provided, that the consent of 
the Prepetition ABL Agent shall not be required if, pursuant to a chapter 11 
plan, the Prepetition ABL Obligations and Adequate Protection Obligations 
are indefeasibly paid in full in cash on the effective date of such plan.  

i. the date any of the Debtors file a motion seeking an order, or the date any 
court of competent jurisdiction enters an order, dismissing the Chapter 11 
Cases, converting the Chapter 11 Cases to cases under chapter 7 of the 
Bankruptcy Code, appointing a trustee, responsible officer, or examiner 
with expanded powers relating to the operation of the organization in the 
Chapter 11 Cases, or terminating the Debtors’ exclusivity under Bankruptcy 
Code section 1121, unless consented to in writing by the Prepetition ABL 
Agent, which consent has been approved or unopposed by the Required 
Lenders;  

j. the filing of any pleading by any Debtor in support of (in any such case by 
way of any motion or other pleading filed with the Court or any other 
writing to another party in interest executed by or on behalf of any such 
Debtor) any other person’s opposition to any motion filed in the Court by 
the Prepetition ABL Agent or the Prepetition ABL Lenders seeking 
confirmation of the amount of its claims or the validity or enforceability of 
the Prepetition ABL Liens or the Adequate Protection Liens, except with 
regard to good faith disputes over the payment of expenses and fees, 
provided that if the Debtors provided any response to any discovery request, 
or make a witness available for deposition, such action shall not be a 
violation of this subparagraph 19(j); or 
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k. the Court shall have entered an order granting relief from the automatic stay 
(without the consent of the Prepetition ABL Lenders) to the holder or 
holders of any security interest to permit foreclosure (or the granting of a 
deed in lieu of foreclosure or the like) on any of the Prepetition ABL 
Collateral or Adequate Protection Collateral on which the Prepetition ABL 
Lenders have a first-priority security interest, which has an aggregate value 
in excess of $50,000; provided however, that to the extent such lien can be 
satisfied by amounts contemplated to pay prepetition liens in the Budget, 
any relief granted on account of such liens shall not trigger a Termination 
Event. 

20. Rights and Remedies upon Termination Event.   Except as otherwise ordered by the 

Court, following the expiration of the Default Notice Period, notwithstanding the provisions of 

section 362 of the Bankruptcy Code, without any application, motion, or notice to, hearing before, 

or order from the Court, but subject to the terms of this Sixth Interim Order, any Adequate 

Protection Obligations determined by the Court to be due and owing as of the delivery of the 

Default Notice, if any, shall become due and payable and/or the Prepetition ABL Secured Parties 

shall be entitled to exercise their rights and remedies.  Prior to exercising the remedies set forth in 

this sentence below, the Prepetition ABL Secured Parties shall be required to file a motion with 

the Court seeking emergency relief (the “Stay Relief Motion”) on no less than three (3) business 

days’ written notice, which notice period may be concurrent with the Default Notice Period, to 

(i) the Court, (ii) counsel for the Debtors, (iii) counsel for the Creditors’ Committee (if any), and 

(iv) the U.S. Trustee for a further order of the Court modifying the automatic stay in the Chapter 11 

Cases to permit the Prepetition ABL Secured Parties to exercise their rights and remedies against 

the Prepetition ABL Collateral or Adequate Protection Collateral to the extent available in 

accordance with the applicable Prepetition ABL Loan Documents, this Sixth Interim Order, or 

applicable law, including (x) setting-off amounts in any account of the Debtors maintained with 

the Prepetition ABL Agent or Prepetition ABL Lenders with respect to which the Prepetition ABL 

Agent controls pursuant to a deposit account control agreement to the extent necessary for payment 
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of the Adequate Protection Obligations determined by the Court to be due and payable as of the 

delivery of the Default Notice and (y) foreclosing upon and selling all or a portion of the 

Prepetition ABL Collateral or Adequate Protection Collateral in order to collect the Adequate 

Protection Obligations.  Upon the Court’s ruling on the Stay Relief Motion, the Court may fashion 

an appropriate remedy upon a determination that a Termination Event occurred, including that the 

Prepetition ABL Agent shall be entitled to exercise all rights and remedies with respect to the 

Collateral provided for in this Sixth Interim Order, including the right to foreclose on or otherwise 

exercise its rights with respect to all or any portion of the Collateral, as permitted by the Court. 

Upon the occurrence of the delivery of a Default Notice, the Debtors, the Prepetition ABL Agent, 

and each Prepetition ABL Secured Party consent to a hearing on an expedited basis to consider 

whether (a) a Termination Event has occurred and (b) any other appropriate relief (including, 

without limitation, the Debtors’ non-consensual use of Cash Collateral).  During the Default Notice 

Period, the Debtors shall be entitled to continue to use the Cash Collateral in accordance with the 

terms of the Budget and this Sixth Interim Order. Notwithstanding anything to the contrary herein, 

upon a Termination Event, the delivery of a Default Notice, the expiration of the Default Notice 

Period, or the occurrence of the Termination Date, all of the rights, remedies, benefits, and 

protections provided to the Prepetition ABL Secured Parties under this Sixth Interim Order shall 

survive.  Except as otherwise provided herein or ordered by the Court, neither section 105 of the 

Bankruptcy Code nor any other provision of the Bankruptcy Code or applicable law shall be 

utilized to prohibit the exercise, enjoyment and enforcement of any rights, benefits, privileges and 

remedies of the Prepetition ABL Secured Parties set forth in this paragraph.  

21. Consent by CLMG.  CLMG consents to the Debtors’ use of up to $50,000 of its 

Cash Collateral (the “CLMG Reserve”), in accordance with and subject to the terms and conditions 
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contained in this paragraph.  In no event will any cash distributed from the CLMG Reserve be used 

on or in respect of any collateral other than on or in respect of real estate collateral securing the 

loan to the applicable Debtors under which CLMG is Agent.  Further, no amounts may be 

distributed from the CLMG Reserve unless pre-approved in writing by CLMG.  CLMG may 

terminate its consent to the Debtors’ use of the CLMG Reserve on not less than three (3) business 

days’ notice; provided that the Debtors shall be allowed to use any portion of the CLMG Reserve 

previously pre-authorized for use in accordance with this paragraph.  The Debtors will advise the 

Committee of the Debtors’ uses of the CLMG Reserve and any changes to the amount available 

under the CLMG Reserve.  Upon reasonable request by CLMG, but not greater than two (2) times 

a week, the Debtors shall provide CLMG an accounting of the CLMG Reserve.  The Debtors and 

CLMG may increase the CLMG Reserve with the consent of CLMG without further authorization 

from the Court.  For the avoidance of doubt and notwithstanding anything to the contrary in this 

Sixth Interim Order, (i) CLMG does not consent to the Debtors’ use of its Cash Collateral other 

than as set forth in this paragraph, (ii) any breach or failure to perform by either the Debtors or 

CLMG pursuant to this paragraph shall not affect any other provision of this Order, including the 

Debtors’ ability to use Cash Collateral of the Prepetition ABL Secured Parties pursuant to the 

terms of this Order; provided that each of the Debtors and CLMG shall be entitled to seek an 

emergency hearing before the Court on account of any disputes in respect of the CLMG Reserve, 

and (iii) nothing in this paragraph shall limit any party’s rights, including in respect of asserting or 

challenging claims, on account of the CLMG Reserve and the Debtors’ use thereof. 

22. Modification of Automatic Stay.  Except as provided in paragraph 19 herein, the 

automatic stay under section 362(a) of the Bankruptcy Code is hereby modified to the extent 

necessary to effectuate all of the terms and provisions of this Sixth Interim Order, including, 
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without limitation, to: (a) permit the Debtors to grant the Adequate Protection Liens and Adequate 

Protection Superpriority Claims; (b) permit the Debtors to perform such acts as the Prepetition 

ABL Secured Parties may reasonably request to assure the perfection and priority of the liens 

granted herein; (c) permit the Debtors to incur all liabilities and obligations to the Prepetition ABL 

Secured Parties under this Sixth Interim Order; (d) authorize the Debtors to pay, and the Prepetition 

ABL Secured Parties to retain and apply, any payments made in accordance with the terms of this 

Sixth Interim Order; and (e) permit the Prepetition ABL Secured Parties, subject to the terms of 

this Sixth Interim Order, to exercise all rights and remedies provided for hereunder; provided that 

during the Default Notice Period, unless otherwise ordered by the Court, the automatic stay under 

section 362 of the Bankruptcy Code shall remain in effect. 

23. Limitation on Charging Expenses Against Collateral.  Subject only to and effective 

upon entry of the Final Order, except to the extent of the Carve Out, no costs or expenses of 

administration which have been or may be incurred in these Chapter 11 Cases or any Successor 

Case at any time shall be surcharged against, and no person may seek to surcharge any costs or 

expenses of administration against the Prepetition ABL Secured Parties, or any of the Prepetition 

ABL Obligations, the Carve Out, or the Prepetition ABL Collateral, pursuant to sections 105 or 

506(c) of the Bankruptcy Code or otherwise, without the prior written consent of the Prepetition 

ABL Agent, which consent is approved or unopposed by the Required Lenders.  Subject to the 

Carve Out, nothing contained in this Sixth Interim Order shall be deemed a consent by the 

Prepetition ABL Agent to any charge, lien, assessment, or claim against the Prepetition ABL 

Collateral, or the Adequate Protection Liens, or otherwise, and no action, inaction or acquiescence 

by the Prepetition ABL Agent shall be deemed to be or shall be considered evidence of any alleged 

consent to a surcharge against the Prepetition ABL Secured Parties, the Prepetition ABL 
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Obligations, or the Prepetition ABL Collateral.  Notwithstanding the foregoing and for the 

avoidance of doubt, the Debtors and the Prepetition ABL Secured Parties reserve all rights to seek 

to surcharge costs and expenses of administration against GACP, the GACP Collateral, CLMG and 

the CLMG Collateral pursuant to sections 105 or 506(c) of the Bankruptcy Code or otherwise.  

Subject to the Committee’s investigation rights under paragraph 33 of this Sixth Interim Order, if 

the Debtors recover any costs and expenses from a secured party pursuant to sections 105 and/or 

506(c) of the Bankruptcy Code (such recovery, “Surcharge Proceeds”), and the outlays on account 

of such recovered costs and expenses were paid using the Prepetition ABL Lenders’ Cash 

Collateral, the Surcharge Proceeds shall replenish and be deemed to replenish the Prepetition ABL 

Lenders’ Cash Collateral in the amount equal to the recovered costs and expenses paid out of such 

Cash Collateral; provided, however, that any such replenishment of the Cash Collateral from the 

Surcharge Proceeds shall not exceed the amount required to satisfy the Diminution in Value (if any) 

of the Prepetition ABL Collateral.  

24. Section 552(b) of the Bankruptcy Code.  Subject only to and effective upon entry 

of the Final Order, the Prepetition ABL Secured Parties shall be entitled to all of the rights and 

benefits of section 552(b) of the Bankruptcy Code, and no person may assert an “equities of the 

case” claim under section 552(b) of the Bankruptcy Code against the Prepetition ABL Secured 

Parties with respect to proceeds, product, offspring, or profits of any of the Prepetition ABL 

Collateral in the Chapter 11 Cases or any Successor Case. 

25. Payments Free and Clear.  Subject and subordinate to the Carve Out, any and all 

proceeds remitted to the Prepetition ABL Agent pursuant to the terms of this Sixth Interim Order 

or any subsequent order of this Court shall be irrevocable (subject to paragraphs 33 and 34 of this 

Sixth Interim Order), received free and clear of any claim, charge, assessment, or other liability, 
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including, without limitation, but subject to entry of the Final Order, any such claim or charge 

arising out of or based on, directly or indirectly, section 506(c) of the Bankruptcy Code or the 

“equities of the case” exception of section 552(b) of the Bankruptcy Code. 

26. All Parties’ Reservation of Rights.  All parties reserve their rights to argue that, to 

the extent that any cash payment of interest, fees, and expenses as adequate protection to the 

Prepetition ABL Secured Parties, the CLMG Secured Parties, or the GACP Secured Parties is not 

allowed under section 506(b) of the Bankruptcy Code and not allowed on any other basis 

(including, without limitation, (i) on account of the Debtors’ use of Prepetition ABL Collateral, 

CLMG Collateral, or GACP Collateral and (ii) that there has been ABL Diminution in Value, 

CLMG Diminution in Value, or GACP Diminution in Value), such payments should be 

recharacterized and applied as payments of principal owed under the applicable Prepetition ABL 

Loan Document, under the CLMG Term Loan Credit Agreement, or under the GACP Term Loan 

Credit Agreement, as applicable. 

27. Debtors’ Reservation of Rights.  Notwithstanding anything to the contrary in this 

Sixth Interim Order, the entry of this Sixth Interim Order and the grant of adequate protection to 

the Prepetition ABL Secured Parties and the Prepetition ABL Agent pursuant to the terms hereof 

shall be without prejudice to the rights of the Debtors to, following the occurrence of the 

Termination Date, seek authority (at any time) to use Cash Collateral and the Prepetition ABL 

Collateral without the consent of the Prepetition ABL Secured Parties, and the Prepetition ABL 

Secured Parties reserve all of their respective rights with respect to contesting any such motion or 

request by the Debtors or any other person. 

28. No Marshaling.  Subject only to and effective upon entry of the Final Order, the 

Prepetition ABL Secured Parties shall not be subject to the equitable doctrine of “marshaling” or 

Case 20-33627   Document 749   Filed on 09/25/20 in TXSB   Page 37 of 55Case 20-33627   Document 750   Filed in TXSB on 09/25/20   Page 37 of 55



  
   38 

any other similar doctrine with respect to any of the Prepetition ABL Collateral, and proceeds of 

the Prepetition ABL Collateral shall be received and applied pursuant to this Sixth Interim Order 

and the Prepetition ABL Loan Documents notwithstanding any other agreement or provision to 

the contrary.  Subject to the Carve Out, without limiting the generality of the immediately 

preceding sentence, no party shall be entitled, directly or indirectly, to direct the exercise of 

remedies or seek (whether by order of this Court or otherwise) to marshal or otherwise control the 

disposition of the Prepetition ABL Collateral after a Termination Event in the Chapter 11 Cases or 

any Successor Case. 

29. Continuation of Prepetition ABL Liens.  Subject to the rights set forth in 

paragraph 33, until the Prepetition ABL Secured Parties are Paid in Full, all liens and security 

interests of the Prepetition ABL Secured Parties (including, without limitation, the Adequate 

Protection Liens) shall remain valid and enforceable with the same continuing priority as described 

herein in the Chapter 11 Cases or any Successor Case.  The term “Paid in Full” or “Payment in 

Full” means except as otherwise agreed to by, the Prepetition ABL Secured Parties (including 

through entry of an order confirming a chapter 11 plan reasonably acceptable to the Prepetition 

ABL Secured Parties), all of the Prepetition ABL Obligations and Adequate Protection Obligations 

have been indefeasibly paid in full in cash and completely satisfied (including the cash 

collateralization of any letters of credit) and all Commitments (as defined in the Prepetition ABL 

Credit Agreement) have been terminated. 

30. Continuation of Prepetition CLMG Liens.  Until the Prepetition CLMG Obligations 

have been satisfied (including by payment in cash, turnover of collateral, or consent to release 
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liens), all liens and security interests of the CLMG Secured Parties shall remain valid and 

enforceable with the same continuing priority as described herein.  

31. Continuation of the Prepetition GACP Liens.  Until the Prepetition GACP 

Obligations have been satisfied (including by payment in cash, turnover of collateral, or consent 

to release liens), all liens and security interests of the GACP Secured Parties shall remain valid 

and enforceable with the same continuing priority as described herein 

32. Perfection of ABL Adequate Protection Liens.   

a. The Prepetition ABL Secured Parties are hereby authorized, but not 
required, to file or record financing statements, trademark filings, copyright 
filings, patent filings, mortgages, deeds of trust, notices of lien or similar 
instruments in any jurisdiction, or take possession of or control over cash or 
securities, or take any other action in order to validate and perfect the ABL 
Adequate Protection Liens; provided, however, that the Prepetition ABL 
Secured Parties may not take any aforementioned action to file or record 
such instruments against the CLMG Collateral or GACP Collateral.  
Whether or not the Prepetition ABL Secured Parties shall, each, in its sole 
discretion, choose to file such financing statements, trademark filings, 
copyright filings, patent filings, mortgages, deeds of trust, notices of lien or 
similar instruments, or take possession of or control over any cash, 
securities or any other property of the Debtors, or take any action that 
otherwise may be required under federal, state or local law in any 
jurisdiction to validate and perfect a security interest or lien, in any such 
case, the ABL Adequate Protection Liens shall be deemed valid, perfected, 
allowed, enforceable, non-avoidable and not subject to challenge, dispute 
or subordination (subject to the priorities set forth in this Sixth Interim 
Order), at the time and on the date of entry of this Sixth Interim Order or 
thereafter.  Upon the reasonable request of any of the Prepetition ABL 
Secured Parties, the Prepetition ABL Secured Parties and the Debtors, 
without any further consent of any party, are authorized to take, execute, 
deliver and file such instruments (in each case, without representation or 
warranty of any kind) to enable the Prepetition ABL Secured Parties to 
further validate, perfect, preserve and enforce the ABL Adequate Protection 
Liens.  All such documents will be deemed to have been recorded and filed 
as of the Petition Date. 

b. A certified copy of this Sixth Interim Order (or the notice of the filing 
hereof) may, in the discretion of the Prepetition ABL Secured Parties, be 
filed with or recorded in filing or recording offices in addition to or in lieu 
of such financing statements, mortgages, deeds of trust, notices of lien or 
similar instruments, and all filing offices are hereby authorized to accept 
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such certified copy of this Sixth Interim Order or notice for filing and/or 
recording, as applicable.  The automatic stay of section 362(a) of the 
Bankruptcy Code shall be, and hereby is deemed, modified to the extent 
necessary to permit the Prepetition ABL Secured Parties to take all actions, 
as applicable, referenced in this paragraph 31(a) and 31(b). 

33. Effect of Stipulations on Third Parties.  Each of the Debtors’ Stipulations and each 

of the Debtors’ other admissions, agreements and releases contained in this Sixth Interim Order, 

including, without limitation, in paragraph 4 of this Sixth Interim Order, shall be binding upon the 

Debtors and all other parties in interest, including, without limitation, any statutory or non-

statutory committees appointed or formed in these Chapter 11 Cases (including a Creditors’ 

Committee, if any) and any other person or entity acting or seeking to act on behalf of the Debtors’ 

estates, including any chapter 7 or chapter 11 trustee or examiner appointed or elected for any of 

the Debtors (a “Trustee”), in all circumstances and for all purposes unless:  (a) any party in interest 

(including any Trustee) files a motion seeking standing (with a complaint attached thereto) to 

pursue an adversary proceeding or contested matter, as required under the Bankruptcy Rules 

(subject in either case to the limitations contained herein, including without limitation, in 

paragraph 34), challenging the validity, enforceability, priority, or extent of the Prepetition ABL 

Obligations, the liens on the Prepetition ABL Collateral securing the Prepetition ABL Obligations, 

the Prepetition GACP Obligations, the Prepetition CLMG Obligations, the CLMG Collateral, or 

otherwise asserting or prosecuting any estate claims, counterclaims or causes of action, objections, 

contests or defenses (collectively, the “Claims and Defenses”) against the Prepetition ABL Agent, 

any of the other Prepetition ABL Secured Parties, the GACP Secured Parties, or the CLMG 

Secured Parties or their respective agents, affiliates, subsidiaries, directors, officers, 

representatives, attorneys or advisors in connection with any matter related to the Prepetition ABL 

Obligations, the Prepetition ABL Collateral, the Prepetition GACP Obligations, the GACP 

Collateral, the Prepetition CLMG Obligations, or the CLMG Collateral (as applicable) by no later 
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than the date that is the earlier of (i) the date that is seventy-five (75) days after the date of entry 

of the Second Interim Order (i.e., October 19, 2020) (the “Challenge Deadline”), (ii) the effective 

date of a confirmed chapter 11 plan, or (iii) any such later date as has been ordered by the Court 

for cause upon a motion filed and served prior to the expiration of the deadline to commence a 

challenge (such time period, the “Challenge Period”), and (b) an order is entered by a court of 

competent jurisdiction and becomes final and non-appealable in favor of the plaintiff sustaining 

any such challenge or claim in any such duly filed adversary proceeding or contested matter; 

provided that, as to the Debtors, all such Claims and Defenses are hereby irrevocably waived and 

relinquished as of the Petition Date.  If no such motion seeking standing to pursue an adversary 

proceeding or contested matter is timely filed prior to the expiration of the Challenge Period, 

without further order of this Court: (x) the Prepetition ABL Obligations, Prepetition CLMG 

Obligations, and the Prepetition GACP Obligations shall constitute allowed claims, not subject to 

counterclaim, setoff, subordination, recharacterization, defense or avoidance, for all purposes in 

the Chapter 11 Cases and any Successor Case; (y) the Prepetition ABL Agent’s liens on the 

Prepetition ABL Collateral, CLMG’s liens on the CLMG Collateral, and GACP’s liens on the 

GACP Collateral shall be deemed to have been, as of the Petition Date, and to be, legal, valid, 

binding, perfected and of the priority specified in paragraph 4(d), not subject to defense, 

counterclaim, recharacterization, subordination or avoidance in the Chapter 11 Cases or any 

Successor Case; and (z) the Prepetition ABL Obligations, the Prepetition ABL Agent’s liens on the 

Prepetition ABL Collateral, the other Prepetition ABL Secured Parties (and their respective agents, 

affiliates, subsidiaries, directors, officers, representatives, attorneys, or advisors); the Prepetition 

CLMG Obligations, CLMG’s liens on the CLMG Collateral, and the other CLMG Secured Parties 

(and their respective agents, affiliates, subsidiaries, directors, officers, representatives, attorneys, 
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or advisors); and the Prepetition GACP Obligations, GACP’s liens on the GACP Collateral, and 

the other GACP Secured Parties (and their respective agents, affiliates, subsidiaries, directors, 

officers, representatives, attorneys, or advisors), shall not be subject to any other or further 

challenge by any party in interest, and any such party in interest shall be enjoined from seeking to 

exercise the rights of the Debtors’ estates, including without limitation, any successor thereto 

(including, without limitation, any estate representative or a Trustee, whether such Trustee is 

appointed or elected prior to or following the expiration of the Challenge Period).  If any motion 

seeking standing (with a complaint attached thereto) to pursue such adversary proceeding or 

contested matter is timely filed prior to the expiration of the Challenge Period, the stipulations and 

admissions contained in this Sixth Interim Order, including without limitation, in paragraph 4 of 

this Sixth Interim Order, shall nonetheless remain binding and preclusive (as provided in the 

second sentence of this paragraph) on any person, including any Trustee, except as to any such 

findings and admissions that were expressly and successfully challenged in such adversary 

proceeding or contested matter.  Nothing in this Sixth Interim Order vests or confers on any person, 

including a Trustee, standing or authority to pursue any cause of action belonging to the Debtors 

or their estates.  In the event that there is a timely successful challenge brought pursuant to this 

paragraph 33, the Court shall retain jurisdiction to fashion an appropriate remedy.  

34. Limitation on Use of Collateral.  Subject to the Carve Out, notwithstanding 

anything herein or in any other order by this Court to the contrary, no Cash Collateral, Prepetition 

ABL Collateral, proceeds, products, or offspring of any of the foregoing or any portion of the 

Carve Out may be used to (except to the extent otherwise expressly agreed in writing by the 

Prepetition ABL Agent in response to a written request from the Debtors specifying the proposed 

use) pay any claims for services rendered by any of the professionals retained by the Debtors, any 
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creditor or party in interest, any committee (including any Creditors’ Committee), any Trustee, or 

any other person, party, or entity (or to pay any professional fees and disbursements in connection 

therewith) to: (a) apply to the Court for authority to approve superpriority claims or grant liens or 

security interests in the Prepetition ABL Collateral and Cash Collateral, or any portion thereof that 

are senior to, or on parity with, the Prepetition ABL Liens, unless the Prepetition ABL Obligations, 

and claims granted to the Prepetition ABL Secured Parties under this Sixth Interim Order, as 

applicable, have been Paid in Full or otherwise agreed to in writing by the Prepetition ABL Secured 

Parties; (b) prevent, hinder or otherwise delay the Prepetition ABL Secured Parties’ assertion, 

enforcement or realization on the Prepetition ABL Collateral, including Cash Collateral, and liens, 

claims and rights granted to the Prepetition ABL Secured Parties under this Sixth Interim Order, 

in accordance with the Prepetition ABL Loan Documents or this Sixth Interim Order; (c) seek to 

modify any of the rights and remedies granted to the Prepetition ABL Secured Parties under this 

Sixth Interim Order or the Prepetition ABL Loan Documents; (e) pay any amount on account of 

any claims arising prior to the Petition Date unless such payments are provided for in the Budget 

and approved by an order of this Court that is in form and substance reasonably satisfactory to the 

Prepetition ABL Agent; (f) subject to paragraph 33, investigate, assert, join, commence, support 

or prosecute any action or claim, counter-claim, action, proceeding, application, motion, objection, 

defense, or other contested matter seeking any order, judgment, determination or similar relief 

against the Prepetition ABL Secured Parties or their respective officers, directors, employees, 

agents, attorneys, affiliates, assigns, or successors, with respect to any transaction, occurrence, 

omission, or action, including, without limitation, (i) any avoidance actions or other actions arising 

under chapter 5 of the Bankruptcy Code, (ii) any action relating to any act, omission, or aspect of 

the relationship between the Prepetition ABL Secured Parties, on the one hand, and the Debtors or 
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any of their affiliates, on the other, (iii) any action with respect to the validity and extent of the 

Prepetition ABL Obligations, or the validity, extent, and priority of the Prepetition ABL Liens or 

the Adequate Protection Liens, (iv) any action seeking to invalidate, set aside, avoid or 

subordinate, in whole or in part, the Prepetition ABL Liens or the Adequate Protection Liens 

granted under this Order, (v) except to contest the occurrence of a Termination Event as permitted 

in paragraph 19, any action that has the effect of preventing, hindering or delaying (whether 

directly or indirectly) the Prepetition ABL Secured Parties in respect of their liens and security 

interests in the Cash Collateral or the Prepetition ABL Collateral, (vi) pay any fees or similar 

amounts to any person to purchase the Prepetition ABL Secured Parties’  interests in any of the 

Debtors’ assets without the prior written consent of the Prepetition ABL Secured Parties, unless 

such person consummates or otherwise closes the purchase of the Prepetition ABL Secured Parties’ 

interests in any of the Debtors’ assets, or (vii) use or seek to use Cash Collateral unless otherwise 

permitted hereby, without the prior written consent of the Prepetition ABL Secured Parties; or (g) 

for objecting to, contesting, delaying, preventing, hindering or otherwise interfering in any way 

with the exercise of rights or remedies by the Prepetition ABL Secured Parties with respect to any 

Prepetition ABL Collateral, including Cash Collateral, after the occurrence of an Termination 

Event, except as otherwise permitted hereby; provided that, notwithstanding anything to the 

contrary in this paragraph, the Creditors’ Committee may use Cash Collateral, including the 

Prepetition ABL Collateral, solely to investigate, but not to prepare, initiate, litigate, prosecute, 

object to, or otherwise challenge (i) the claims and liens of the Prepetition Secured Parties and 

(ii) potential claims, counterclaims, causes of action, or defenses, including the Claims and 

Defenses, against the Prepetition Secured Parties; provided further that no more than an aggregate 

of $75,000 of the Cash Collateral constituting Prepetition ABL Collateral, and the proceeds 
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thereof, may be used by the Creditors’ Committee with respect to the investigation of the ABL 

Stipulations as set forth in the preceding proviso (the “Investigation Budget”). 

35. Release.  The release, discharge, waivers, settlements, compromises, and 

agreements set forth in this paragraph shall be deemed effective upon entry of this Sixth Interim 

Order and subject only to the challenge rights set forth in paragraph 33 above.  The Debtors forever 

and irrevocably:  (a) release, discharge, and acquit the Prepetition ABL Secured Parties and their 

affiliates and each of their and their affiliates’ respective former, current or future officers, 

employees, directors, agents, representatives, owners, members, partners, financial advisors, legal 

advisors, shareholders, managers, consultants, accountants, attorneys, and predecessors in interest 

(each, a “Prepetition Releasee”) of and from any and all claims, demands, liabilities, 

responsibilities, disputes, remedies, causes of action, indebtedness, and obligations, of every type 

arising prior to the Petition Date, including, without limitation, any claims arising from any actions 

relating to any aspect of the relationship between the Prepetition ABL Secured Parties and the 

Debtors and their affiliates including any equitable subordination claims or defenses, with respect 

to or relating to the Prepetition ABL Obligations, the Prepetition ABL Liens, the Prepetition ABL 

Loan Documents, the Debtors’ attempts to restructure the Prepetition ABL Obligations, any and 

all claims and causes of action arising under title 11 of the United States Code or any other 

applicable law, and any and all claims regarding the validity, priority, perfection or avoidability of 

the liens or secured claims of the Prepetition ABL Secured Parties, in respect of events that 

occurred on or prior to the date hereof; and (b) waive any and all defenses (including, without 

limitation, offsets and counterclaims of any nature or kind) as to the validity, perfection, priority, 

enforceability and non-avoidability of the Prepetition ABL Obligations, the Prepetition ABL Liens.  

Nothing in this Sixth Interim Order shall release any claims against a Prepetition Releasee that a 
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court of competent jurisdiction determines, pursuant to a final, non-appealable order, results 

primarily from the actual fraud, gross negligence, or willful misconduct of such Prepetition 

Releasee. 

36. Prohibition on Granting of Additional Liens and Interests, Use of Prepetition ABL 

Collateral.  No liens, claims, interests or priority status, other than the Carve Out and the Permitted 

Encumbrances, having a lien or administrative priority superior to or pari passu with that of the 

Adequate Protection Superpriority Claim, the Prepetition ABL Liens, or the Adequate Protection 

Liens shall be granted while any portion of the Prepetition ABL Obligations remain outstanding, 

or any commitment under the Prepetition ABL Loan Documents remains in effect, without the 

prior written consent of the Prepetition ABL Secured Parties.  Nothing in this Sixth Interim Order 

shall authorize, other than in the ordinary course of the Debtors’ business, the sale, transfer, lease, 

encumbrance, or other disposition of any assets that constitute Prepetition ABL Collateral, CLMG 

Collateral, or GACP Collateral of the Debtors or their estates without the prior written consent of 

the Prepetition ABL Secured Parties, CLMG Secured Parties, or GACP Secured Parties, as 

applicable (and no such consent or direction shall be implied from any other action, inaction, or 

acquiescence by any Prepetition ABL Secured Party or any order of this Court), except as permitted 

in the Prepetition ABL Loan Documents, the CLMG Term Loan Agreement, the GACP Term Loan 

Agreement, and this Sixth Interim Order, and approved by the Court to the extent required under 

applicable bankruptcy law; provided that a Termination Event shall not be deemed to occur if the 

Debtors seek approval of debtor in possession financing, including, without limitation, debtor in 

possession financing which primes existing liens, to the extent (i) such debtor in possession 

financing provides for Payment in Full of the Prepetition ABL Obligations, and Adequate 

Protection Obligations or (ii) the Prepetition ABL Agent provides prior written consent, which 
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consent is approved or unopposed by the Required Lenders, for financing that does not provide for 

Payment in Full of the Prepetition ABL Obligations and Adequate Protection Obligations. 

37. No Impairment of CLMG Collateral.  Unless otherwise provided in this Sixth 

Interim Order, nothing shall authorize the Debtors, the Prepetition ABL Lenders, or any other party 

in interest to take any action to impair, interfere with, or otherwise adversely impact, (i) the liens 

and security interests granted to the CLMG Secured Parties or (ii) the CLMG Collateral. 

38. No Impairment of GACP Collateral.  Unless otherwise provided in this Sixth 

Interim Order, nothing shall authorize the Debtors, the Prepetition ABL Lenders, or any other party 

in interest to take any action to impair, interfere with, or otherwise adversely impact, (i) the liens 

and security interests granted to the GACP Secured Parties or (ii) the GACP Collateral. 

39. Binding Effect of Sixth Interim Order.  Subject to paragraph 33, immediately upon 

entry by this Court (notwithstanding any applicable law or rule to the contrary), regardless of 

whether specifically articulated in each term and provision of this Sixth Interim Order, the terms 

and provisions of this Sixth Interim Order, including all findings herein, shall be binding upon all 

parties in interest in these Chapter 11 Cases, including, without limitation, the Debtors, the 

Prepetition ABL Secured Parties, all other creditors of the Debtors, any Creditors’ Committee, and 

each of their respective successors and assigns (including, without limitation, any trustee, examiner 

with expanded powers, responsible officer, estate administrator or representative, or similar person 

appointed in a case for any Debtor under any chapter of the Bankruptcy Code) and shall inure to 

the benefit of the Debtors, the GACP Secured Parties, CLMG Secured Parties, the Prepetition ABL 

Secured Parties, and their respective successors and assigns.   

40. Survival.  The provisions of this Sixth Interim Order and any actions taken pursuant 

hereto shall survive entry of any order (a) confirming any chapter 11 plan in any of these 
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Chapter 11 Cases; (b) converting any of these cases to a case under chapter 7 of the Bankruptcy 

Code; (c) dismissing any of these cases or any Successor Case; or (d) pursuant to which this Court 

abstains from hearing any of the cases or any Successor Case.  Notwithstanding the entry of any 

such order, the terms and provisions of this Sixth Interim Order, including the claims, liens, 

security interests and other protections granted to the Prepetition ABL Secured Parties pursuant to 

this Sixth Interim Order, shall continue in these cases, in any Successor Case, or following 

dismissal of these cases or any Successor Case, and shall maintain their priority as provided by 

this Sixth Interim Order and not be modified, altered or impaired in any way, whether by act or 

omission, until all of the Prepetition ABL Obligations and Adequate Protection Obligations have 

been Paid in Full, notwithstanding the occurrence of a Termination Event or any earlier termination 

of the Debtors’ authorization to use the Prepetition ABL Collateral, including Cash Collateral. 

41. Limitation of Liability.  Subject to entry of the Sixth Interim Order, and solely in 

the Prepetition ABL Secured Parties’ capacity as a lender under the Prepetition ABL Loan 

Documents, in determining to permit the use of Cash Collateral, making and administering the 

loans and financial accommodations extended under the Prepetition ABL Loan Documents, 

extending other financial accommodations to the Debtors under this Sixth Interim Order and the 

Prepetition ABL Loan Documents, or in exercising any rights or remedies as and when permitted 

pursuant to this Sixth Interim Order or the Prepetition ABL Loan Documents, as applicable, the 

Prepetition ABL Secured Parties (in their capacity as such) or any successor of any of the foregoing 

shall not (a) be deemed to be in “control” of the operations of the Debtors or any of their affiliates; 

(b) owe any fiduciary duty to the Debtors, their respective creditors, shareholders or estates; and 

(c) be deemed to be acting as a “Responsible Person” or “Owner” or “Operator” with respect to 

the operation or management of the Debtors or any of their affiliates (as such terms or similar 
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terms are used in the United States Comprehensive Environmental Response, Compensation and 

Liability Act, 29 U.S.C. §§ 9601, et seq., as amended, or any similar federal or state statute).  

Furthermore, nothing in this Sixth Interim Order or the Prepetition ABL Loan Documents or any 

other documents related thereto shall in any way be construed or interpreted to impose or allow 

the imposition upon the Prepetition ABL Secured Parties, or any successor of any of the foregoing, 

of any liability for any claims arising from the prepetition or postpetition activities of the Debtors 

or any of their subsidiaries affiliates in the operation of their businesses or in connection with their 

restructuring efforts. 

42. No Waiver.  Other than as provided in this Sixth Interim Order, nothing in this Sixth 

Interim Order shall be construed in any way as a waiver or relinquishment of any rights that the 

Debtors or the Prepetition ABL Secured Parties may have to bring or be heard on any matter 

brought before this Court. 

43. Effectiveness.  This Sixth Interim Order shall constitute findings of fact and 

conclusions of law and shall take effect and be fully enforceable, nunc pro tunc to the Petition 

Date, immediately upon entry hereof.  Notwithstanding any Bankruptcy Rule, any Bankruptcy 

Local Rule, any Federal Rule of Civil Procedure, or other applicable law, this Sixth Interim Order 

shall be immediately effective and enforceable upon its entry and there shall be no stay of 

execution or effectiveness of this Sixth Interim Order. 

44. Proofs of Claim.  Neither the Prepetition ABL Agent, the Prepetition ABL Lenders, 

the CLMG Secured Parties, nor the GACP Secured Parties, shall be required to file proofs of claim 

in any of the Debtors’ Chapter 11 Cases or a Successor Case for any claim allowed herein.  The 

Debtors’ Stipulations shall be deemed to constitute a timely filed proof of claim for the Prepetition 

ABL Agent and the Prepetition ABL Lenders, the CLMG Secured Parties, the GACP Secured 
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Parties upon approval of this Sixth Interim Order, and the Prepetition ABL Agent, the Prepetition 

ABL Lenders, the CLMG Secured Parties, and the GACP Secured Parties shall be treated under 

section 502(a) of the Bankruptcy Code as if they filed a proof of claim.  Notwithstanding any order 

entered by the Court in relation to the establishment of a bar date in any of the Debtors’ Chapter 11 

Cases or a Successor Case to the contrary, the Prepetition ABL Agent, the Prepetition ABL 

Lenders, the CLMG Secured Parties, and the GACP Secured Parties are hereby authorized and 

entitled, in their sole discretion, but not required, to file (and amend and/or supplement, as they 

see fit) a master proof of claim and/or aggregate proofs of claim in each of these Chapter 11 Cases 

or a Successor Case for any claim allowed herein. 

45. No Third Party Rights.  Except as explicitly provided for herein, this Sixth Interim 

Order does not create any rights for the benefit of any party, creditor, equity holder, other entity or 

any direct, indirect or incidental beneficiary other than (a) the Prepetition ABL Secured Parties and 

their respective Representatives, (b) the Debtors, (c) the CLMG Secured Parties and their 

Representatives, (d) the GACP Secured Parties and their Representatives, and (e) the respective 

successors and assigns of each of the foregoing. 

46. Headings.  Section headings used herein are for convenience only and are not to 

affect the construction of or to be taken into consideration in interpreting this Sixth Interim Order. 

47. Rights Reserved.  Notwithstanding anything herein to the contrary, the entry of this 

Sixth Interim Order is without prejudice to, and does not constitute a waiver of, expressly or 

implicitly (a) the Prepetition ABL Secured Parties’ rights to pursue any and all rights and remedies 

under the Bankruptcy Code, the Prepetition ABL Loan Documents or any other applicable 

agreement or law, or seek any other or supplemental relief in respect of the Debtors, including the 

right to seek new, different or additional adequate protection, as applicable, or the Debtors’ or any 

Case 20-33627   Document 749   Filed on 09/25/20 in TXSB   Page 50 of 55Case 20-33627   Document 750   Filed in TXSB on 09/25/20   Page 50 of 55



  
   51 

other party in interest’s rights to oppose such relief, or (b) any of the rights and remedies of the 

Debtors, the Prepetition ABL Secured Parties, or any other party in interest under the Prepetition 

ABL Loan Documents or other applicable agreement, the Bankruptcy Code or applicable 

nonbankruptcy law. 

48. CLMG Rights Reserved.  Notwithstanding anything herein to the contrary, the entry 

of this Sixth Interim Order is without prejudice to, and does not constitute a waiver of, expressly 

or implicitly (a) the CLMG Secured Parties’ rights to pursue any and all rights and remedies under 

the Bankruptcy Code, the CLMG Term Loan Agreement or any other applicable agreement or law, 

or seek any other or supplemental relief in respect of the Debtors, including the right to seek new, 

different or additional adequate protection, as applicable, or the Debtors’ or any other party in 

interest’s rights to oppose such relief, or (b) any of the rights and remedies of the Debtors, the 

CLMG Secured Parties, or any other party in interest under the CLMG Term Loan Agreement or 

other applicable agreement, the Bankruptcy Code or applicable nonbankruptcy law. 

49. GACP Rights Reserved.  Notwithstanding anything herein to the contrary, the entry 

of this Sixth Interim Order is without prejudice to, and does not constitute a waiver of, expressly 

or implicitly (a) the GACP Secured Parties’ rights to pursue any and all rights and remedies under 

the Bankruptcy Code, the GACP Term Loan Agreement or any other applicable agreement or law, 

or seek any other or supplemental relief in respect of the Debtors, including the right to seek new, 

different or additional adequate protection, as applicable, or the Debtors’ or any other party in 

interest’s rights to oppose such relief, or (b) any of the rights and remedies of the Debtors, the 

GACP Secured Parties, or any other party in interest under the GACP Term Loan Agreement or 

other applicable agreement, the Bankruptcy Code or applicable nonbankruptcy law.  Furthermore, 

notwithstanding anything herein to the contrary, nothing contained in this Sixth Interim Order shall 

Case 20-33627   Document 749   Filed on 09/25/20 in TXSB   Page 51 of 55Case 20-33627   Document 750   Filed in TXSB on 09/25/20   Page 51 of 55



  
   52 

constitute nor be construed as the GACP Secured Parties’ consent to, nor this Court’s approval of, 

any surcharge of the GACP Collateral or the Debtors’ sale of any of the GACP Collateral or the 

Debtors’ use of the proceeds thereof. 

50. Creditors’ Committee Rights Reserved.  Notwithstanding anything herein to the 

contrary, the entry of this Sixth Interim Order is without prejudice to, and does not constitute a 

waiver of, expressly or implicitly (a) the Creditors’ Committee’s rights to pursue any and all rights 

and remedies under the Bankruptcy Code or any other applicable law, or seek any other or 

supplemental relief in respect of the Debtors, as applicable, or the Debtors’ or any other party in 

interest’s rights to oppose such relief, or (b) any of the rights and remedies of the Debtors, the 

Creditors’ Committee, or any other party in interest under the Bankruptcy Code or applicable 

nonbankruptcy law. 

51. Bankruptcy Rules.  The requirements of Bankruptcy Rules 4001, 6003, and 6004, 

in each case to the extent applicable, are satisfied by the contents of the Motion. 

52. Necessary Action.  The Debtors are authorized to take all such actions as are 

necessary or appropriate to implement the terms of this Sixth Interim Order. 

53. Retention of Jurisdiction.  The Court shall retain jurisdiction to enforce the 

provisions of this Sixth Interim Order, and this Court shall retain jurisdiction over all matters 

pertaining to the implementation, interpretation and enforcement of this Sixth Interim Order, 

including following confirmation and consummation of any chapter 11 plan for any one or more 

of the Debtors. 

54. Interpretation.  To the extent of any inconsistency between the Motion, the terms 

of the First Interim Order, the terms of the First Supplemental Interim Order, and the terms of this 

Sixth Interim Order, the terms of this Sixth Interim Order shall control. 
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Dated:  __________, 2020 
Houston, Texas HON. MARVIN ISGUR 

UNITED STATES BANKRUPTCY JUDGE 

3 “Taxing Authorities” means collectively, Bexar County, Dallas County, Ector CAD, Fort Bend 
County, Harris County, Hood CAD, Liberty County, Victoria County, Brazos County, Medina 
County, and Erath County. 
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55. Tax Liens.  Notwithstanding any other provisions included in the Sixth Interim 

Order, or any agreements approved hereby, any statutory liens (collectively, the “Tax Liens”), of 

the Taxing Authorities3 shall not be primed by nor made subordinate to any liens granted to any 

party hereby to the extent such Tax Liens are valid, senior, perfected, and unavoidable, and all 

parties’ rights to object to the priority, validity, amount, and extent of the claims and liens asserted 

by the Taxing Authorities are fully preserved. Nothing herein shall alter the rights of the Taxing 

Authorities in regards to distribution of proceeds from the sale of the Debtors’ tangible personal 

property or modify the orders entered by the court at Docket No. 452, Docket No. 462, or any 

other order entered whereby a segregated account has been established as adequate protection for 

the Taxing Authorities’ claims.  

56. Work-in-Process.  Notwithstanding anything to the contrary contained in this Sixth 

Interim Order, amounts payable to employees, materialmen, suppliers, workers, and others for 

postpetition goods and services on works-in-process as of August 3, 2020, shall be paid out of the 

proceeds of postpetition earned receivables prior to the rights of any other party. 

57. Final Hearing.  The Final Hearing on the Motion shall be held on 10/9/2020 at 

10:30 a.m., prevailing Central Time.   

Signed:  
 
____________________________________ 

Marvin Isgur 
   United States Bankruptcy Judge 

 
 

October 17, 2018September 25, 2020
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BJS - Cash Collateral Budget - Daily
Prepared 9/25/2020 Mon Tue Wed Thu Fri Sat Sun Mon Tue Wed Thu Fri Sat Sun Mon Tue Wed Thu Fri
($ in millions) Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

Week Ending: 21-Sep 22-Sep 23-Sep 24-Sep 25-Sep 26-Sep 27-Sep 28-Sep 29-Sep 30-Sep 1-Oct 2-Oct 3-Oct 4-Oct 5-Oct 6-Oct 7-Oct 8-Oct 9-Oct

Opening Wind Down Cash 13.2$     13.4$     13.3$     12.2$     8.7$     11.5$     11.5$     11.3$     4.9$     4.9$     2.6$     1.4$     12.7$     12.7$     12.7$     7.9$     7.9$     5.0$     4.2$     

Receipts:
Gross A/R Collections 0.4$     0.2$     -$     3.1$     4.5$     4.8$     
Discounts/Settlement Payments (0.3)  (0.3)   (2.1)   (1.1)   (4.6)   
Net Collections 0.2   (0.1)   - (2.1) 3.1   -   -   (1.1)   -   -   -   4.5   -   -   (4.6)   -   -   -   4.8   
Proceeds from Term Lender -   -   - 
Proceeds from Sale of Inventory -   -   - 
Proceeds from Sale of Equipment -   -   - 1.2   
Proceeds from Sale of Cement - Equipment -   -   - 
Proceeds from Sale of Cement - Inventory -   -   - 
Proceeds from Sale of Cement - Real Estate/IP -   -   - 
Proceeds from Sale of R/E -   -   - 
Proceeds from Sale to CSL - Equipment -   -   - 
Proceeds from Sale to CSL - Other -   -   - 
Proceeds from WIP -   -   - 
Other Proceeds -   -   - 

Total Receipts 0.2$     (0.1)$     -$   (2.1)$    4.3$     -$   -$  (1.1)$    -$   -$  -$  4.5$    -$   -$  (4.6)$    -$   -$  -$  4.8$    

Disbursements:

Employee & Executive Compensation (Including Payroll Tax) -$   -$  0.1$    (0.1)$     
Pre-Petition Employee Compensation, T&E, 401k Remittance - -   -   
Pre Petition Payroll Tax and Payment Card Expense - -   -   
PTO - -   (0.6)   
Trailing Employee Health Claims - -   (0.5)   (0.3)   (0.3)   
Required Canadian Termination Benefits - -   -   

Sub-Total - Employee Related -$   -$  (1.0)$    -$   -$  -$  -$  (0.3)$    -$   -$  -$  -$  -$  -$  -$  -$  (0.4)$    -$   -$    

Accounting/Tax/Other Professionals -$   -$  -$  (0.1)$    (0.3)$    
Facilities - -   - 0.3   (0.4)   
Security - -   - -   -   -   
Information Technology - -   - 0.8   (0.7)   
Insurance (Other Excl. Property Insurance) - -   - (0.1)   

Sub-Total - Expenses -$   -$  -$  0.8$    -$   -$  -$  -$  -$  (0.7)$    -$   -$  -$  -$  -$  -$  (0.7)$    -$   -$    

Eq. Demobilization/Removal of Hazardous Materials -$   -$  -$    
Cementing completion and mobilization - -   -   
Cost of Stacking Equipment - -   -   

Sub-Total - Equipment -$   -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$  -$    

Fracturing - New Operations -   -   -   6.8 
WIP - Fracturing -   -   -   (1.0)   (0.8)   (1.7)   

Sub-Total - WIP -$   -$  -$  (1.0)$    -$   -$  -$  -$  -$  (0.8)$    -$   6.8$    -$   -$  -$  -$  (1.7)$    -$   -$    

ABL Paydown -$     -$    (5.0)$  
Professionals -   -   -   (1.1)   (1.1)   (0.7)   
US Trustee Fees -   -   -   -   
Interest Payments -   -   -   (0.6)   
503(b)(9) - Claims -   -   -   
Utility Deposit -   -   -   
Sales and Use Tax/Other Taxes -   -   -   (0.3)   
Wind Down Contingency -   -   -   (0.3)   (0.2)   (0.2)   

Sub-Total - Chapter 11 -$   -$  -$  (1.1)$    (0.3)$     -$   (0.2)$    (5.0)$     -$   (0.8)$    (1.1)$     -$   -$  -$  (0.2)$    -$   -$  (0.7)$    -$     

Required Titan Payments

Total Disbursements -$   -$  (1.0)$    (1.3)$     (0.3)$     -$   (0.2)$    (5.3)$     -$   (2.3)$    (1.1)$     6.8$     -$   -$  (0.2)$    -$   (2.8)$    (0.7)$     -$     

Cement Going Concern Net Cash Flow -   -   -   (0.1)   (0.0)   (0.1)   

Net Cash Flow 0.2$     (0.1)$     (1.0)$     (3.5)$     4.0$     -$   (0.2)$    (6.4)$     -$   (2.4)$    (1.1)$     11.3$     -$   -$  (4.8)$    -$   (2.9)$    (0.7)$     4.8$     

Proceeds - Restricted -   -   (1.2)   

Ending Wind Down Cash 13.4$     13.3$     12.2$     8.7$     11.5$     11.5$     11.3$     4.9$     4.9$     2.6$     1.4$     12.7$     12.7$     12.7$     7.9$     7.9$     5.0$     4.2$     9.0$     
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4846-4459-7708 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

)
In re: ) Chapter 11 

)
BJ SERVICES, LLC, et al.,1 )

) 
Case No. 20-33627 (MI) 

Debtors. ) (Jointly Administered) 
)
) Re:  Docket No. 723, 745 

AGREED ORDER GRANTING LIMITED RELIEF FROM THE AUTOMATIC STAY TO 
DONLEN CORPORATION, DONLEN TRUST, AND DONLEN FLEET LEASING LTD  

Upon the Emergency Motion of Donlen Corporation and Donlen Trust for Relief from 

Automatic Stay [Docket No. 723] and the Emergency Motion of Donlen Fleet Leasing and Donlen 

Corporation for Relief from the Automatic Stay [Docket No. 745] (collectively, the “Motions”); and 

this Court having jurisdiction over these matters pursuant to 28 U.S.C. § 1334; and this Court 

having found that these are core proceedings pursuant to 28 U.S.C. §§ 157(b)(2) and that this Court 

may enter final orders consistent with Article III of the United States Constitution; and this Court 

having found that venue of these proceedings and these Motions in this district is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that notice of the Motions and 

opportunity for a hearing on the Motions were appropriate and no other notice need be provided; 

and this Court having reviewed the Motions; it is HEREBY ORDERED THAT: 

1. On or before October 2, 2020, and in accordance with the rejection procedures set

forth in the Order (I) Authorizing and Approving Procedures to Assume, Assume and Assign, and 

Reject Executory Contracts and Unexpired Leases, and (II) Granting Related Relief (the 

1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are:  BJ Services, LLC (3543); BJ Management Services, L.P. (8396); BJ Services Holdings Canada, 
ULC (6181); and BJ Services Management Holdings Corporation (0481).  The Debtors’ service address is:  
11211 Farm to Market 2920 Road, Tomball, Texas 77375. 
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“Assumption/Rejection Procedures Order”) [Docket No. 723], (i) BJ Services, LLC shall file a 

Rejection Notice for the Master Motor Vehicle Lease Agreement between Donlen Trust and BJ 

Services, LLC dated April 27, 2017 (the “MLA (US)”); (ii) BJ Services, LLC shall file a Rejection 

Notice for the Master Services Agreement between Donlen Corporation and BJ Services, LLC 

dated February 27, 2017 (the “MSA (US)”); (iii) BJ Services Holdings Canada, ULC shall file a 

Rejection Notice for the Master Motor Vehicle Lease Agreement between Donlen Fleet Leasing 

Ltd. and BJ Services Holdings Canada dated June 30, 2017 (the “MLA (Canada)”); and (iv) BJ 

Services Holdings Canada, ULC shall file a Rejection Notice for the Master Services Agreement 

(Canada) between Donlen Fleet Leasing Ltd. and BJ Services Holdings Canada dated June 30, 2017 

(the “MSA (Canada)” and, together with the MLA (US), the MSA (US), and the MLA (Canada), 

and all applicable amendments, attachments, and integrated agreements, the “Donlen Agreements”) 

(Donlen Corporation, Donlen Trust and Donlen Fleet Leasing, Ltd shall be referred to individually 

or collectively, as “Donlen” as the context may require).2  The Rejection Notices with respect to the 

Donlen Agreements must contain an effective date for rejection of no later than October 2, 2020 

(the “Rejection Date”).  

2. The automatic stay of 11 U.S.C §362 shall be modified as of October 2, 2020, and

Donlen shall be authorized to exercise any and all of its rights and remedies under the Donlen 

Agreements including, but not limited to, recovery of the Leased Vehicles (as that term is 

respectively defined in the MLA(US) and the MLA(Canada)) and Donlen may take all reasonable 

steps allowed under applicable law that are necessary to facilitate and effectuate such recovery.  To 

the extent possible and feasible, the Debtors will make best efforts to cooperate and assist in the 

2 Donlen Corporation and Donlen Fleet Leasing, Ltd. are each debtors in their own Chapter 11 bankruptcy 
proceedings which are jointly administered  (the “Donlen Bankruptcy Case”) in the United States 
Bankruptcy Court for the District of Delaware (the “Delaware Bankruptcy Court’) under Case No. 20-
11218 (MFW). 
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surrender of the Leased Vehicles.   

3. Nothing herein shall serve to waive, extinguish, allow or compromise any causes of

action or monetary claims of the Debtors against Donlen, or any defenses and/or objections to 

claims that may be asserted by Donlen against the Debtors. Likewise, nothing herein shall serve to 

waive, extinguish, allow or compromise any cause of action or monetary claims of Donlen against 

the Debtors, or any defenses and/or objections to claims that may be asserted by the Debtors, or to 

vitiate, modify, waive, extinguish, cure or constitute an admission as to any pre-petition or post-

petition noticed or non-noticed default(s) of the Debtors.  The Debtors and Donlen agree to work in 

good faith to reconcile final amounts due to Donlen or the Debtors under the Donlen Agreements or 

applicable law, and the Debtors or their successors shall file a notice of any agreements resolving 

the monetary claims among the parties with this Court and/or the Donlen Bankruptcy Court as 

necessary and/or appropriate, and/or seek further hearing in this or a Court of competent jurisdiction 

in the event that such claims cannot be resolved by agreement.  

4. Pursuant to the Assumption/Rejection Procedures Order, Donlen shall have thirty

(30) days from the date hereof to file any proof of claim against any of the Debtors, which time

period may be extended by written stipulation of the parties filed on the docket without further order 

of the Court. 

5. The terms and provisions of this Order shall be binding upon the Debtors and any

subsequent trustee and shall survive dismissal of any of these jointly-administered bankruptcy cases. 

6. After entry of this Order, the Debtors shall file an application for recognition of

this Order in the Canadian insolvency proceedings of BJ Services Holdings Canada, ULC 

pursuant to Part IV of the Companies' Creditors Arrangement Act, RSC 1985, c. C-36, as 

amended, within a reasonable period of time. 
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7. The notice provisions of FED. R. BANKR. P. 4001(d) have been satisfied, complied

with or otherwise excused. This Order shall be effective immediately upon entry and shall not be 

subject to the fourteen (14) day stay provided for under FED. R. BANKR. P. 4001(a)(3).  

8. This Court retains exclusive jurisdiction with respect to all matters arising from or

related to the implementation, interpretation, and enforcement of this Order, subject to: (i) the 

Court of Queen’s Bench of Alberta having jurisdiction in relation to recognition, 

implementation, interpretation and enforcement of this Order in Canada; and (ii) any approvals 

required by, or the exercise of concurrent jurisdiction by, the Donlen Bankruptcy Court.  For the 

avoidance of doubt, nothing in this Order shall give this Court exclusive jurisdiction and/or 

control over property of any Donlen bankruptcy estate. 

HONORABLE MARVIN ISGUR 
UNITED STATES BANKRUPTCY JUDGE 
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Signed:  
 
____________________________________ 

Marvin Isgur 
   United States Bankruptcy Judge 

 
 

October 17, 2018October 02, 2020
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

)
In re: ) Chapter 11

)
BJ SERVICES, LLC, et al.,1 )

)
Case No. 20-33627 (MI)

Debtors. ) (Jointly Administered)
)
) Re:  Docket Nos. 40, 170, 261, 505, 551, 

622, 750

SEVENTH INTERIM ORDER 
(I) AUTHORIZING DEBTORS TO USE CASH COLLATERAL

 PURSUANT TO SECTION 363(c) OF THE BANKRUPTCY CODE; 
(II) GRANTING ADEQUATE PROTECTION TO THE PREPETITION

 SECURED PARTIES; (III) SCHEDULING A FINAL HEARING PURSUANT TO 
BANKRUPTCY RULE 4001(b); AND (IV) GRANTING RELATED RELIEF

Upon the motion (the “Motion”)2 of BJ Services, LLC (“BJS”) and its affiliated debtors, 

each as debtor and debtor in possession (collectively, the “Debtors”) in the above captioned-cases 

for entry of interim and final orders (the “Interim Order” and a “Final Order,” respectively) 

pursuant to sections 105(a), 361, 362, 363, 503 and 507 of title 11 of the United States Code (the 

“Bankruptcy Code”), rules 2002, 4001, 6003, 6004 and 9014 of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”), rules 4002-1 and 9013-1 of the Bankruptcy Local Rules for 

the Southern District of Texas (the “Bankruptcy Local Rules”), and the Procedures for Complex 

Chapter 11 Cases in the Southern District of Texas (the “Complex Case Rules”), seeking, among 

other things, the following relief: 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are:  BJ Services, LLC (3543); BJ Management Services, L.P. (8396); BJ Services Holdings Canada, 
ULC (6181); and BJ Services Management Holdings Corporation (0481).  The Debtors’ service address is:  11211 
Farm to Market 2920 Road, Tomball, Texas 77375.

2 Capitalized terms used but not defined herein have the meaning ascribed to such terms in the Motion.

ENTERED 
 10/09/2020
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a. authorization for the Debtors, pursuant to sections 105, 361, 362, 363, and 507 of 
the Bankruptcy Code, to continue to use the Cash Collateral of the Prepetition ABL 
Secured Parties (each as defined below), CLMG Collateral of the CLMG Secured 
Parties (each as defined below) and GACP Collateral of the GACP Secured Parties 
(each as defined below) in accordance with the terms and conditions set forth 
below;

b. the grant of superpriority claims and the grant of automatically perfected liens, 
security interests, and other adequate protection, as applicable, to the Prepetition 
ABL Secured Parties, CLMG Secured Parties, and the GACP Secured Parties to 
the extent of any diminution in value of their interest in the Prepetition ABL 
Collateral, including Cash Collateral, in the CLMG Collateral, as applicable, or in 
the GACP Collateral, as applicable, under or in connection with the Prepetition 
ABL Loan Documents (as defined below) the CLMG Term Loan Agreement (as 
defined below), or the GACP Term Loan Agreement (as defined below);

c. subject to certain challenge rights of certain parties in interest (subject to the 
limitations specified herein), approving certain stipulations by the Debtors with 
respect to (i) the Prepetition ABL Loan Documents (as hereinafter defined below); 
(ii) the CLMG Term Loan Credit Agreement; and (iii) the liens and security 
interests arising therefrom;

d. vacating and modifying the automatic stay imposed by section 362 of the 
Bankruptcy Code to the extent set forth herein;

e. subject to and effective upon entry of a Final Order, waiving the Debtors’ right to 
assert with respect to the Prepetition ABL Collateral, the Prepetition ABL Secured 
Parties’ Cash Collateral, or the Adequate Protection Collateral (as defined below) 
(i) any claims to surcharge pursuant to section 506(c) of the Bankruptcy Code, (ii) 
any “equities of the case” exception pursuant to section 552(b) of the Bankruptcy 
Code, and (iii) the equitable doctrine of “marshalling” or any similar doctrine;

f. scheduling, pursuant to Bankruptcy Rule 4001(b) and Bankruptcy Local Rule 
4001-2(c), a final hearing (the “Final Hearing”) to consider entry of the Final Order 
approving the relief requested in the Motion on a final basis; 

g. waiving any applicable stay with respect to the effectiveness and enforceability of 
this Seventh Interim Order and, as later applicable, the Final Order (including a 
waiver pursuant to Bankruptcy Rule 6004(h)); and

h. granting related relief.

This Court having jurisdiction over this matter pursuant to 28 U.S.C. § 1334; and this Court having 

found this is a core proceeding pursuant to 28 U.S.C. §  157(b)(2); and this Court having found 

that venue of this proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 
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and 1409; and this Court having found that the relief requested in the Motion is in the best interests 

of the Debtors’ estates, their creditors, and other parties in interest; and upon the Court’s entry of 

the order approving the Motion on an interim basis on July 21, 2020 [Docket No. 88] (the “First 

Interim Order”), granting the relief requested in the Motion; and upon the Court’s entry of the 

agreed first supplemental interim order on July 26, 2020 [Docket No. 170] (the “First 

Supplemental Interim Order”), modifying the budget included in the First Interim Order; and upon 

the Court’s entry of the order approving the Motion on a further interim basis on  August 3, 2020 

[Docket No. 261] (the “Second Interim Order”); and upon the Court’s entry of the order approving 

the Motion on a further interim basis on August 27, 2020 [Docket No. 505];  and upon the Court’s 

entry of the order approving the Motion on a further interim basis on September 2, 2020 [Docket 

No. 551]; and upon the Court’s entry of the order approving the Motion on a further interim basis 

on September 10, 2020 [Docket No. 622]; and upon the Court’s entry of the order approving the 

Motion on a further interim basis [Docket No. 750]; and this Court having found that the Debtors’ 

notice of the Motion and opportunity for a hearing on the Motion on a further interim basis were 

appropriate under the circumstances and no other notice need be provided; and this Court having 

reviewed this Interim Order (this “Seventh Interim Order”) and having heard the statements in 

support of the relief requested therein at a hearing before this Court (the “Hearing”); and this Court 

having determined that the legal and factual bases set forth in the Motion and at the Hearing 

establish just cause for the relief granted herein; and upon all of the proceedings had before this 

Court; and after due deliberation and sufficient cause appearing therefor, 

IT IS FOUND, DETERMINED, ORDERED AND ADJUDGED, that:

1. The Motion.  The relief requested in the Motion is granted on a further interim basis 

in accordance with the terms of, and to the extent set forth in, this Seventh Interim Order.  Any 
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and all objections to the Motion with respect to the entry of this Seventh Interim Order that have 

not been withdrawn, waived or resolved, and all reservations of rights, are hereby denied and 

overruled on the merits, except as may be set forth herein; provided that, for the avoidance of 

doubt, the Creditors’ Committee’s objections to the Final Order are expressly reserved for the Final 

Hearing.  This Seventh Interim Order shall become effective immediately upon its entry.

2. Jurisdiction.  This Court has core jurisdiction over the Debtors’ chapter 11 cases 

commenced on July 20, 2020 (the “Chapter 11 Cases,” and such date, the “Petition Date”), the 

Motion, and the parties and property affected hereby pursuant to 28 U.S.C. §§ 157(b) and 1334.  

Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

3. Notice.  Under the circumstances of these cases, proper, timely, adequate and 

sufficient notice of the Motion, the Hearing, and this Seventh Interim Order has been provided in 

accordance with the Bankruptcy Code, the Bankruptcy Rules, and the Bankruptcy Local Rules, 

and no other or further notice of the Motion, the Hearing, or this Seventh Interim Order shall be 

required.  The interim relief granted herein is necessary to avoid immediate and irreparable harm 

to the Debtors and their estates pending the Final Hearing. 

4. Debtors’ Stipulations.  In requesting use of their Cash Collateral and the other 

Prepetition ABL Collateral, and in exchange for and as a material inducement to the Prepetition 

ABL Secured Parties’ agreement to permit consensual use of their Cash Collateral and the other 

Prepetition ABL Collateral, the Debtors acknowledge, represent, stipulate, and agree, subject to 

the challenge rights set forth in paragraph 33 below (but subject to the limitations thereon 

contained herein), as follows with respect to the Prepetition ABL Facility (the “ABL 

Stipulations”).  The Debtors also acknowledge, represent, stipulate, and agree, subject to the 

challenge rights set forth in paragraph 33 below, as follows with respect to the Prepetition CLMG 
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Obligations and Prepetition GACP Obligations  (together with the ABL Stipulations, collectively 

defined as the “Debtors’ Stipulations”):

a. ABL Stipulations. 

(i) Prepetition ABL Credit Facility.  On May 30, 2017, BJS entered into 
that certain Revolving Credit and Guaranty Agreement (as amended 
by the Limited Waiver and First Amendment to Revolving Credit 
and Guaranty Agreement dated October 3, 2018, and further 
amended by the Second Amendment to Revolving Credit and 
Guaranty Agreement and First Amendment to Canadian Security 
Agreement and U.S. Security Agreement, dated January 28, 2019, 
and as otherwise amended, supplemented, or modified prior to the 
date hereof, the “Prepetition ABL Credit Agreement,” and further 
supplemented and modified by those certain Limited Waivers, dated 
as of June 2, 2020, June 12, 2020, and June 23, 2020, and together 
with all mortgage, security, pledge and guaranty agreements and all 
other Loan Documents (as defined in the Prepetition ABL Credit 
Agreement) and all other documentation executed by any Debtor in 
connection with any of the foregoing, each as amended, restated, 
amended and restated, supplemented, or otherwise modified from 
time to time, the “Prepetition ABL Loan Documents”), with 
JPMorgan Chase Bank, N.A., in its capacity as administrative agent 
(the “Prepetition ABL Agent”), and the lenders party thereto (the 
“Prepetition ABL Lenders,” and together with the Prepetition ABL 
Agent, the “Prepetition ABL Secured Parties”).

(ii) Prepetition ABL Obligations. As of the Petition Date, pursuant to 
the Prepetition ABL Loan Documents and applicable law, the 
Prepetition ABL Secured Parties hold valid, enforceable, secured, 
and allowable claims against the Debtors in an aggregate amount 
equal to $101,550,000 plus any and all other accrued and unpaid 
interest, fees, expenses (including advisors fees and expenses, in 
each case, that are chargeable or reimbursable under the Prepetition 
ABL Loan Documents), disbursements, charges, claims, 
indemnities and other costs and obligations of whatever nature 
incurred in connection therewith which are chargeable or otherwise 
reimbursable under the Prepetition ABL Loan Documents or 
applicable law, whether arising before or after the Petition Date, 
including any “Obligations” (as defined in the Prepetition ABL 
Credit Agreement), of any kind or nature, whether or not evidenced 
by any note, agreement or other instrument, whether or not 
contingent, whenever arising, accrued, accruing, due, owing, or 
chargeable in respect of any of the Debtors’ obligations under the 
Prepetition ABL Loan Documents (collectively defined as the 
“Prepetition ABL Obligations”). 
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(iii) Prepetition ABL Liens.  The Prepetition ABL Obligations are 
secured by continuing, legal, valid, binding, properly perfected, 
enforceable, non-avoidable first priority liens on and security 
interests in (the “Prepetition ABL Liens”) all of the “Collateral” as 
defined in the Prepetition ABL Credit Agreement (the “Prepetition 
ABL Collateral”), including all of the Debtors’ cash (including the 
cash in their deposit accounts and other accounts, wherever located, 
whether as original collateral or proceeds of other Prepetition ABL 
Collateral except for Excluded Property (as defined in the 
Prepetition ABL Credit Agreement)) that constitutes Cash 
Collateral (as defined below).  As of the Petition Date, the aggregate 
book value of the Prepetition ABL Collateral exceeded the 
aggregate amount of the Prepetition ABL Obligations.

(iv) Validity, Perfection, and Priority of Prepetition ABL Liens and 
Prepetition ABL Obligations.  The Debtors acknowledge and agree 
that, as of the Petition Date: (i) the Prepetition ABL Liens on the 
Prepetition ABL Collateral were valid, binding, and enforceable in 
accordance with the terms of the applicable Prepetition ABL Loan 
Documents, non-avoidable and properly perfected and were granted 
to, or for the benefit of, the Prepetition ABL Secured Parties for fair 
consideration and reasonably equivalent value; (ii) the Prepetition 
ABL Liens were and remain senior in priority over any and all other 
liens on and security interests in the Prepetition ABL Collateral, 
subject only to (x) the Carve Out (as defined below) and (y) valid, 
perfected and unavoidable liens permitted under Section 7.01 of the 
Prepetition ABL Credit Agreement to the extent that such liens or 
security interests are senior to or pari passu with the Prepetition 
ABL Liens (including, for the avoidance of doubt, valid and 
unavoidable liens in existence as of the Petition Date that are 
perfected after the Petition Date as permitted by section 546(b) of 
the Bankruptcy Code) (a “Permitted Encumbrance”); (iii) the 
Prepetition ABL Obligations constituted legal, valid, binding and 
non-avoidable obligations of the Debtors, enforceable in accordance 
with the terms of the applicable Prepetition Loan Documents; (iv)  
no portion of the Prepetition ABL Obligations or any payments 
made to the Prepetition ABL Secured Parties or applied to or paid 
on account of the obligations owing under the Prepetition ABL Loan 
Documents prior to the Petition Date is subject to any contest, 
avoidance, reduction, recharacterization, subordination (whether 
equitable, contractual or otherwise), recovery, reduction, 
recoupment, disallowance, impairment, rejection, attack, effect, 
counterclaim, cross-claim, set-off, offset, defense or any other claim 
(as defined in the Bankruptcy Code) of any kind, cause of action or 
any other challenge of any kind or nature under the Bankruptcy 
Code or any other applicable law or regulation or otherwise and the 
Debtors do not possess, and shall not assert, any claim, 
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counterclaim, setoff or defense of any kind, nature or description 
that would in any way affect the validity, enforceability and non-
avoidability of any Prepetition ABL Obligations; and (v) the 
Debtors waive, discharge, and release any right to challenge any of 
the Prepetition Obligations, the priority of the Debtors’ obligations 
thereunder and the validity, extent, and priority of the Prepetition 
ABL Liens.

b. Validity, Perfection, and Priority of Liens and Obligations under the CLMG 
Term Loan Agreement.  The Debtors acknowledge and agree that, as of the 
Petition Date: (i) the CLMG Secured Parties’ (as defined below) liens on 
the CLMG Collateral (such liens, the “Prepetition CLMG Liens”) were 
valid, binding, and enforceable in accordance with the terms of the CLMG 
Term Loan Agreement (as defined below), non-avoidable and properly 
perfected and were granted to, or for the benefit of, the CLMG Secured 
Parties for fair consideration and reasonably equivalent value; (ii) the 
Prepetition CLMG Liens were and remain senior in priority over any and 
all other liens on and security interests in the CLMG Collateral (as defined 
below); (iii) the prepetition obligations owed to the CLMG Secured Parties 
under the CLMG Term Loan Agreement, including any “Obligations” as 
defined in the CLMG Term Loan Agreement, of any kind or nature, whether 
or not evidenced by any note, agreement, or other instrument, whether or 
not contingent, whenever arising, accrued, accruing, due, owing, or 
chargeable in respect of any of the Debtors’ obligations (collectively, the 
“Prepetition CLMG Obligations”) constituted legal, valid, binding, and 
non-avoidable obligations of the Debtors, enforceable in accordance with 
the terms of the CLMG Term Loan Agreement; (iv) no portion of the 
Prepetition CLMG Obligations or any payments made to the CLMG 
Secured Parties or applied to or paid on account of the obligations owing 
under the CLMG Term Loan Agreement prior to the Petition Date is subject 
to any contest, avoidance, reduction, recharacterization, subordination 
(whether equitable, contractual or otherwise), recovery, reduction, 
recoupment, disallowance, impairment, rejection, attack, effect, 
counterclaim, cross-claim, set-off, offset, defense or any other claim (as 
defined in the Bankruptcy Code) of any kind, cause of action or any other 
challenge of any kind or nature under the Bankruptcy Code or any other 
applicable law or regulation or otherwise and the Debtors do not possess, 
and shall not assert, any claim, counterclaim, setoff or defense of any kind, 
nature or description that would in any way affect the validity, 
enforceability and non-avoidability of any Prepetition CLMG Obligations; 
and (v) the Debtors waive, discharge, and release any right to challenge any 
of the Prepetition CLMG Obligations, the priority of the Debtors’ 
obligations thereunder and the validity, extent, and priority of the 
Prepetition CLMG Liens.

c. Validity, Perfection, and Priority of Liens and Obligations under the GACP 
Term Loan Agreement.  The Debtors acknowledge and agree that, as of the 
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Petition Date: (i) the GACP Secured Parties’ (as defined below) liens on the 
GACP Collateral (such liens, the “Prepetition GACP Liens”) were valid, 
binding, and enforceable in accordance with the terms of the GACP Term 
Loan Agreement (as defined below), non-avoidable and properly perfected 
and were granted to, or for the benefit of, the GACP Secured Parties for fair 
consideration and reasonably equivalent value; (ii) the Prepetition GACP 
Liens were and remain senior in priority over any and all other liens on and 
security interests in the GACP Collateral (as defined below); (iii) the 
prepetition obligations owed to the GACP Secured Parties under the GACP 
Term Loan Agreement, including any “Obligations” as defined in the 
GACP Term Loan Agreement, of any kind or nature, whether or not 
evidenced by any note, agreement, or other instrument, whether or not 
contingent, whenever arising, accrued, accruing, due, owing, or chargeable 
in respect of any of the Debtors’ obligations (collectively, the “Prepetition 
GACP Obligations”) constituted legal, valid, binding, and non-avoidable 
obligations of the Debtors, enforceable in accordance with the terms of the 
GACP Term Loan Agreement; (iv) no portion of the Prepetition GACP 
Obligations or any payments made to the GACP Secured Parties or applied 
to or paid on account of the obligations owing under the GACP Term Loan 
Agreement prior to the Petition Date is subject to any contest, avoidance, 
reduction, recharacterization, subordination (whether equitable, contractual 
or otherwise), recovery, reduction, recoupment, disallowance, impairment, 
rejection, attack, effect, counterclaim, cross-claim, set-off, offset, defense 
or any other claim (as defined in the Bankruptcy Code) of any kind, cause 
of action or any other challenge of any kind or nature under the Bankruptcy 
Code or any other applicable law or regulation or otherwise and the Debtors 
do not possess, and shall not assert, any claim, counterclaim, setoff or 
defense of any kind, nature or description that would in any way affect the 
validity, enforceability and non-avoidability of any Prepetition GACP 
Obligations; and (v) the Debtors waive, discharge, and release any right to 
challenge any of the Prepetition GACP Obligations, the priority of the 
Debtors’ obligations thereunder and the validity, extent, and priority of the 
Prepetition GACP Liens.

5. Cash Collateral.  For purposes of this Seventh Interim Order, the term “Cash 

Collateral” shall mean and include all “cash collateral,” as defined in section 363 of the Bankruptcy 

Code, including cash collateral in or on which the Prepetition ABL Secured Parties have a lien, 

security interest or other interest (including, without limitation, any adequate protection liens or 

security interests), and shall include, without limitation, all Prepetition ABL Collateral that is cash 

of the Debtors’ estates and all cash equivalents, whether in the form of negotiable instruments, 

documents of title, securities, deposit accounts, commodity accounts, securities accounts, 
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investment accounts, or in any other form, that were on the Petition Date in any of the Debtors’ 

possession, custody or control (or persons in privity with any of the Debtors) or which present 

income, proceeds, products, rents, or profits of any of the Prepetition ABL Collateral, including to 

the extent the Debtors obtain an interest in such funds after the Petition Date in the case of each of 

the foregoing, except for any Excluded Property (as defined in the Prepetition ABL Credit 

Agreement).  The Prepetition ABL Agent has, for the benefit of the Prepetition ABL Lenders, 

first-priority, perfected liens in the Cash Collateral pursuant to the applicable provisions of the 

Prepetition ABL Loan Documents, sections 363(a) and 552(b) of the Bankruptcy Code, and this 

Seventh Interim Order. 

6. Findings Regarding the Use of Cash Collateral and Prepetition ABL Collateral. 

a. Good cause has been shown for the entry of this Seventh Interim Order.

b. The Debtors have an immediate need to use the Prepetition ABL Collateral, 
including Cash Collateral to, among other things, fund the ongoing orderly 
sale of their assets, pay their operating expenses, and preserve the value of 
the Debtors’ estates. 

c. The terms of the use of the Prepetition ABL Collateral pursuant to this 
Seventh Interim Order are fair and reasonable, reflect the Debtors’ exercise 
of prudent business judgment consistent with their fiduciary duties and 
constitute reasonably equivalent value and fair consideration. 

d. The terms of the use of the Prepetition ABL Collateral pursuant to this 
Seventh Interim Order have been the subject of extensive negotiations 
conducted in good faith and at arm’s length among the Debtors, the 
Prepetition ABL Agent, and other Prepetition ABL Secured Parties and, 
pursuant to sections 105, 361, and 363 of the Bankruptcy Code, the 
Prepetition ABL Agent and the other Prepetition ABL Secured Parties are 
hereby found to be entities that have acted in “good faith” in connection 
with the negotiation and entry of this Seventh Interim Order, and each is 
entitled to the protection provided under section 363(m) of the Bankruptcy 
Code. 

e. The Debtors have requested entry of this Seventh Interim Order pursuant to 
Bankruptcy Rule 4001(b)(2) and (d) of the Complex Case Procedures.  
Absent granting the interim relief sought by this Seventh Interim Order, the 
Debtors’ estates could be immediately and irreparably harmed.  The use of 
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the Prepetition ABL Collateral in accordance with this Seventh Interim 
Order is in the best interest of the Debtors’ estates. 

7. Need for Limited Use of Cash Collateral.  The Debtors have an immediate and 

critical need to continue to use the Prepetition ABL Collateral (including Cash Collateral) in order 

to permit, among other things, the ongoing marketing and sale of their assets, to make payroll, to 

satisfy other working capital and operational needs and fund the Chapter 11 Cases, in each such 

case in accordance with the terms of this Seventh Interim Order, including in accordance with the 

Budget (as defined below).  The access of the Debtors to sufficient working capital and liquidity 

through the use of Cash Collateral and other Prepetition ABL Collateral is necessary to preserve 

and maintain the value of the Debtors’ estates.  Without the use of Cash Collateral, the Debtors 

would likely not have sufficient liquidity to continue to operate their organization and effectuate 

an orderly wind-down of the Debtors’ businesses.  Entry of this Seventh Interim Order will 

preserve the assets of each Debtor’s estate and its value and is in the best interests of the Debtors, 

their creditors, and their estates.  The Adequate Protection Liens, the Adequate Protection 

Superpriority Claims, the ABL Adequate Protection Payments, and the ABL Adequate Protection 

Fees and Expenses (each as defined herein) are consistent with and authorized by the Bankruptcy 

Code.  Absent authorization to immediately access and use Cash Collateral, the Debtors, the 

estates, and their creditors would suffer immediate and irreparable harm.

8. Consent by the Prepetition ABL Agent.  The Prepetition ABL Agent consents to the 

Debtors’ use of its Cash Collateral, in accordance with and subject to the terms and conditions 

contained in this Seventh Interim Order, which consent has been supported or unopposed by the 

Required Lenders (as defined in the Prepetition ABL Credit Agreement) after receipt of notice and 

shall be deemed sufficient under the circumstances for purposes of this Seventh Interim Order.  

All use of such Cash Collateral by the Debtors shall, subject to any Non-Conforming Use (as such 
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term is defined below) permitted hereunder, be consistent with the cash flow budget attached 

hereto as Exhibit 1 (as may be amended or replaced pursuant to paragraph 17 hereof, 

the “Budget”), which Budget shall exclude any amounts to be paid by the GACP Secured Parties 

with respect to the relief from the automatic stay with respect to the Prepetition GACP Collateral 

granted by the Bankruptcy Court on September 2, 2020 [Docket No. 553]; provided, however, that 

the actual aggregate cash balance, which shall be tested on a daily basis, shall not be less than the 

projected amount therefore set forth in the Budget for such applicable time period by more than 

15%; provided that Allowed Professional Fees, the Adequate Protection Fees and Expenses (as 

defined in paragraph 12 below), and payments to the U.S. Trustee shall not be subject to such test; 

provided further, that Allowed Professional Fees shall not exceed the projected amount therefor 

set forth in the Budget for such applicable time period by more than 15% (any variance not 

exceeding the maximum amounts set forth above, a “Permitted Variance”) (provided that nothing 

herein shall operate as a limitation on the amount of professional fees a Professional Person may 

seek to be paid by the Debtors pursuant to an order of the Court, nor shall anything herein limit 

the Prepetition ABL Agent’s rights to oppose any request for payment of professional fees in 

excess of the Permitted Variance).  Any transfer or use of the Prepetition ABL Secured Parties’ 

Cash Collateral by the Debtors shall be conditioned upon the Debtors’ compliance with the Budget, 

including any Permitted Variances or Non-Conforming Uses.  The Prepetition ABL Agent may 

(with the consent of the Required Lenders if the proposed amount is equal to or greater than 

$1 million) agree in writing to the use or receipt of the Cash Collateral of the Prepetition ABL 

Lenders in a manner or amount which does not conform to the manner or amount, as applicable, 

set forth in the Budget (including, for the avoidance of doubt, any Permitted Variances) (each such 

approved non-conforming use of Cash Collateral, a “Non-Conforming Use”).  If such written 
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consent is given (which consent may be given through email by the Prepetition ABL Agent or the 

Prepetition ABL Agent’s counsel), the Debtors shall be authorized pursuant to this Seventh Interim 

Order to use Cash Collateral for any such Non-Conforming Use without further Court approval, 

and the Prepetition ABL Secured Parties shall be entitled to all of the protections specified in this 

Seventh Interim Order for any such Non-Conforming Use; provided that each such permitted Non-

Conforming Use shall be deemed a modification to the Budget for all testing purposes.  For the 

avoidance of doubt and notwithstanding anything to the contrary in this Seventh Interim Order, 

the Prepetition ABL Agent does not consent to the Debtors’ use of, and the Debtors shall not be 

permitted to use, the Cash Collateral constituting Prepetition ABL Collateral or Adequate 

Protection Collateral (as defined below, and subject to satisfaction of claims on account of ABL 

Diminution in Value, if any) for (i) payment to any other secured party in these chapter 11 cases 

(including the GACP Secured Parties and CLMG Secured Parties), (ii) payment of any costs 

attributable to the GACP Collateral or CLMG Collateral (each as defined below), including costs 

and expenses (x) of preserving, or disposing of, the GACP Collateral or CLMG Collateral, (y) 

incurred in connection with any sale of such GACP Collateral or CLMG Collateral, or (z) costs 

and expenses on account of the GACP Collateral or CLMG Collateral in connection with, or 

following, relief from the automatic stay (if applicable) or any budget with respect thereto, or (iii) 

payment of any transition services to be provided under a transition service agreement in 

connection with any of the Debtors’ asset sales.  

9. Use of Cash.  As a condition to the Prepetition ABL Secured Parties’ consent to the 

use of their Cash Collateral, the Debtors shall be required to first utilize unencumbered cash (or 

any other cash available to the Debtors for satisfaction of costs and expenses) available for use by 

the Debtors, if any, to satisfy the costs and expenses set forth in the Budget prior to using their 
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Cash Collateral; provided that if there is no unencumbered cash available for use by the Debtors 

or the Debtors’ balance of unencumbered cash has been reduced to zero, the Debtors next shall be 

required to use proceeds available for use by the Debtors from any and all sales of the Debtors’ 

assets or causes of action subject to the First Priority ABL Adequate Protection Liens (the “ABL 

Adequate Protection Cash Collateral”), if any, to satisfy the costs and expenses set forth in the 

Budget; provided, further, that if there is no unencumbered cash or ABL Adequate Protection Cash 

Collateral available for use by the Debtors, or both the unencumbered cash and ABL Adequate 

Protection Cash Collateral have been reduced to zero, the Debtors are authorized to use the Cash 

Collateral constituting Prepetition ABL Collateral in accordance with this Seventh Interim Order 

and as set forth in the Budget.  In addition, to the extent that the Pre-Carve Out Trigger Notice 

Reserve or Post-Carve Out Trigger Notice Reserve (together with the Pre-Carve Out Trigger 

Notice Reserve, the “Professional Fee Reserves”) were funded by Cash Collateral constituting 

Prepetition ABL Collateral prior to the Debtors’ receipt of unencumbered cash or Adequate 

Protection Cash Collateral, the funds in either Professional Fee Reserve constituting Prepetition 

ABL Collateral will be replaced by or deemed to be replaced by unencumbered cash or Adequate 

Protection Cash Collateral, as applicable, upon the Debtors’ receipt of such unencumbered cash or 

Adequate Protection Cash Collateral and to the extent available.  

10. Entitlement of Prepetition ABL Secured Parties to Adequate Protection.  Pursuant 

to sections 361, 362, 363(c)(2), and 363(e) of the Bankruptcy Code, the Prepetition ABL Secured 

Parties are entitled to adequate protection of their interests in the Prepetition ABL Collateral, 

including the Cash Collateral, in an amount equal to the aggregate actual diminution in the value 

of the Prepetition ABL Secured Parties’ interests in the Prepetition ABL Collateral (including Cash 

Collateral) from and after the Petition Date, if any, for any reason provided for under the 
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Bankruptcy Code, including, without limitation, any such diminution resulting from the sale, lease, 

or use by the Debtors of the Prepetition ABL Collateral (including Cash Collateral, whether 

pursuant to the Budget or otherwise), the subordination of their liens on the Prepetition ABL 

Collateral and Adequate Protection Superpriority Claims (as defined herein) to the Carve Out 

pursuant to this Seventh Interim Order and the Prepetition ABL Loan Documents, or the 

imposition of the automatic stay pursuant to section 362 of the Bankruptcy Code (“ABL 

Diminution in Value”).

11. ABL Adequate Protection Claims and Liens.  The Prepetition ABL Secured Parties 

are hereby granted the following (collectively, the “ABL Adequate Protection Obligations”), 

solely to the extent of any ABL Diminution in Value; provided that the collateral set forth in this 

paragraph 11 shall not include assets or property (other than Prepetition ABL Collateral, including 

Cash Collateral) upon which, and solely to the extent that, the grant of an Adequate Protection 

Lien as contemplated in this Seventh Interim Order, would constitute a default or event of default 

under any of the Debtors’ contracts or leases, excluding, for the avoidance of doubt, the GACP 

Term Loan Agreement (and such default would not be excused or rendered ineffective by operation 

of the Bankruptcy Code or applicable nonbankruptcy law), but shall include the proceeds thereof:

a. ABL Adequate Protection Liens.  Pursuant to sections 361 and 363(e) of the 
Bankruptcy Code, as adequate protection against any actual ABL 
Diminution in Value (if any) of the Prepetition ABL Collateral, including 
Cash Collateral, effective as of the Petition Date and perfected without the 
need for execution by the Debtors or the recordation or other filing by the 
Prepetition ABL Agent of security agreements, control agreements, pledge 
agreements, mortgages or other Collateral Documents (as defined in the 
Prepetition ABL Credit Agreement) or financing statements or other similar 
documents, or the possession or control by the Prepetition ABL Agent of 
any Adequate Protection Collateral, the Prepetition ABL Agent is hereby 
granted for the ratable benefit of the Prepetition ABL Lenders, as security 
for the payment of the ABL Adequate Protection Obligations, subject and 
subordinate only to the Carve Out, the following security interests and liens 
(all such liens and security interests, the “ABL Adequate Protection Liens,” 
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and all property identified in clauses (i) - (iii) below being collectively 
referred to as the “Adequate Protection Collateral”):

(i) First Priority ABL Adequate Protection Liens.  Pursuant to sections 
361(2) and 363(c)(2) of the Bankruptcy Code, binding, continuing, 
enforceable, fully perfected, first priority (subject to subparagraph 
11(b)) senior replacement liens on and security interests in and upon 
(a) all Prepetition ABL Collateral, and (b) all assets and properties 
of the Debtors’ estates other than (i) the CLMG Collateral (as 
defined below), (ii) the GACP Collateral (as defined below), and 
(iii) those assets and properties that are subject to any other (x) valid, 
perfected, non-avoidable, and enforceable liens in existence on or as 
of the Petition Date or (y) valid and unavoidable liens in existence 
as of the Petition Date that are perfected after the Petition Date as 
permitted by section 546(b) of the Bankruptcy Code, whether now 
owned or hereafter acquired, including, without limitation, all 
personal and real property of the Debtors’ estates and all products, 
proceeds, rents, and profits thereof that, from and after the Petition 
Date, is not subject to any lien or security interest, if any, including 
upon entry of the Final Order, the proceeds of any claims and causes 
of action of the Debtors (but not on the actual claims and causes of 
action) arising under sections 544, 545, 547, 548, 549, and 550 of 
the Bankruptcy Code and any other avoidance or similar action 
under the Bankruptcy Code or similar state law (collectively, 
the “Avoidance Actions”) (the foregoing liens being collectively 
referred to as the “First Priority ABL Adequate Protection Liens”).

(ii) ABL Adequate Protection Liens Junior to Certain Existing Liens.  
Pursuant to sections 361(2) and 363(c)(2) of the Bankruptcy Code, 
valid, binding, continuing, enforceable, fully-perfected non-
voidable junior priority liens on, and junior security interests in, all 
tangible and intangible assets, including without limitation, all 
prepetition and post-petition property of the Debtors’ estates, and all 
products and proceeds thereof, whether now existing or hereafter 
acquired, that is subject to (a) valid, perfected, and unavoidable liens 
in existence as of the Petition Date, including, without limitation, 
the liens of (i) GACP Finance Co., LLC (“GACP”), as 
administrative agent and collateral agent under the Term Loan 
Credit and Guaranty Agreement, dated as of January 28, 2019, by 
and among BJS, GACP, and the other parties thereto (as amended, 
restated, amended and restated, supplemented, or otherwise 
modified from time to time, the “GACP Term Loan Agreement”), 
which encumber the “Collateral” as defined therein (the “GACP 
Collateral”) and (ii) CLMG Corp. (“CLMG”), as administrative 
agent and collateral agent under the Credit Agreement, dated as of 
December 31, 2019, by and among BJS, CLMG, and the other 
parties thereto (as amended, restated, amended and restated, 
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supplemented, or otherwise modified from time to time, the “CLMG 
Term Loan Agreement”), which encumber the “Collateral” as 
defined therein (the “CLMG Collateral”) or (b) valid and 
unavoidable liens in existence as of the Petition Date that are 
perfected after the Petition Date as permitted by section 546(b) of 
the Bankruptcy Code, which valid, perfected and unavoidable liens 
are senior in priority to the security interests and liens in favor of the 
Prepetition ABL Agent (the foregoing liens being collectively 
referred to as the “Junior ABL Adequate Protection Liens”).

(iii) ABL Adequate Protection Liens Senior to Prepetition ABL Liens.  
Pursuant to sections 361(2) and 363(c)(2) of the Bankruptcy Code, 
a valid, binding, continuing, enforceable, fully-perfected non-
voidable priming lien on, and security interest in, all tangible and 
intangible assets comprising the Prepetition ABL Collateral, and all 
products and proceeds thereof, whether now existing or hereafter 
acquired.

b. Status of the ABL Adequate Protection Liens.  Subject in all respects to the 
Carve Out, the Adequate Protection Liens shall not be (i) subject or 
subordinate to (A) any lien or security interest that is avoided and preserved 
for the benefit of the Debtors and their estates under section 551 of the 
Bankruptcy Code or (B) any lien or security interest arising after the Petition 
Date, or (ii) except as otherwise set forth in clauses (a)(i)-(iii) of this 
paragraph 11, subordinated to or made pari passu with any other lien or 
security interest, now or hereafter existing and whether authorized under 
sections 363 or 364 of the Bankruptcy Code or otherwise.

c. Allocation of Proceeds.  Except as otherwise provided herein, all proceeds 
from Cementing Sale and sale of the Debtors’ fracturing assets (the 
“Fracturing Sale”) [Docket Nos. 452, 462] shall be reserved or distributed 
in accordance with the respective orders authorizing such sales or by 
subsequent order of the Court. 

d. Enforceability.  Subject in all respects to the Carve Out, the ABL Adequate 
Protection Liens shall not be subject to sections 506(c) (upon entry of the 
Final Order), 510, 549, 550, or 551 of the Bankruptcy Code.  The ABL 
Adequate Protection Liens shall be enforceable against and binding upon 
the Debtors, their estates and any successors thereto, including, without 
limitation, any trustee or other estate representative appointed in the 
Debtors’ Chapter 11 Cases, or any case under chapter 7 of the Bankruptcy 
Code upon the conversion of any of the Debtors’ Chapter 11 Cases, or in 
any other proceedings superseding or related to any of the foregoing (each, 
a “Successor Case”).

e. Adequate Protection Superpriority Claims.  The ABL Adequate Protection 
Obligations due to the Prepetition ABL Agent shall constitute allowed 
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superpriority administrative expense claims against the Debtors in the 
amount of any Diminution in Value of the Prepetition ABL Collateral, 
including Cash Collateral, as provided in section 507(b) of the Bankruptcy 
Code, with priority in payment over any and all unsecured claims and 
administrative expense claims against the Debtors, now existing or hereafter 
arising, of any kind or nature whatsoever, including, without limitation, 
administrative expenses of the kinds specified in or ordered pursuant to 
sections 105, 326, 327, 328, 330, 331, 361, 362, 363, 364, 365, 503(a), 
503(b), 506(c), 507(a), 507(b), 546(c), 546(d), 552(b), 726, 1113, 1114 and 
any other provision of the Bankruptcy Code, and shall at all times be senior 
to the rights of the Debtors and any successor trustee or creditor in these 
Chapter 11 Cases or any Successor Case (the “ABL Adequate Protection 
Superpriority Claims”), subject and subordinate only to the Carve Out (as 
defined herein).

12. ABL Additional Adequate Protection.  As additional adequate protection to the 

Prepetition ABL Agent and the Prepetition ABL Secured Parties:

a. Payment of Prepetition and Postpetition Interest.  The Debtors shall pay to 
the Prepetition ABL Agent for the benefit of the Prepetition ABL Lenders 
all accrued and unpaid interest (including, for the avoidance of doubt, 
interest accruing and becoming due after the Petition Date) at the 
non-default rates and consistent with the ordinary course interest payment 
dates set forth in the Prepetition ABL Credit Agreement (the “ABL 
Adequate Protection Interest Payments”).

b. Payment of Prepetition ABL Agent Fees and Expenses.  As additional 
adequate protection, the Prepetition ABL Agent shall receive from the 
Debtors, for the benefit of the Prepetition ABL Lenders, current cash 
payments of all reasonable and documented prepetition and postpetition 
fees and expenses payable to the Prepetition ABL Secured Parties under the 
Prepetition ABL Loan Documents, including, but not limited to, the 
reasonable and documented prepetition and postpetition fees and 
disbursements of legal counsel, financial advisors, and other consultants 
(the “ABL Adequate Protection Fees and Expenses”).  Payment of all such 
professional fees and expenses shall not be subject to allowance by the 
Court but shall be subject to the following process.  At the same time such 
invoices are delivered to the Debtors, the professionals for the Prepetition 
ABL Secured Parties shall deliver a copy of their respective invoices to 
counsel for any official committee appointed in these cases pursuant to 
section 1102 of the Bankruptcy Code (a “Creditors’ Committee”) and the 
office of the United States Trustee (the “U.S. Trustee”).  The invoices for 
such fees and expenses shall not be required to comply with any U.S. 
Trustee guidelines related to the payment of fees and expenses of retained 
estate professionals, may be in summary form only, and shall not be subject 
to application or allowance by the Court.  Any objections raised by the 
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Debtors, the U.S. Trustee, or the Creditors’ Committee with respect to such 
invoices within ten (10) days of receipt thereof (the “Invoice Review 
Period”) will be resolved by the Court (absent prior consensual resolution 
thereof).  Pending such resolution, the undisputed portion of any such 
invoice shall be paid by the Debtors within three (3) days of the expiration 
of the Invoice Review Period.  Except as otherwise ordered by the Court in 
the event an objection is timely filed, such fees and expenses shall not be 
subject to any setoff, defense, claim, counterclaim, or diminution of any 
type, kind, or nature whatsoever.

c. Paydown of Prepetition ABL Obligations. The Debtors shall pay to the 
Prepetition ABL Agent for the benefit of the Prepetition ABL Lenders 
(i) $1.5 million no later than October 13, 2020, (ii) an amount equal to 80% 
of any collection by the Debtors of amounts from the GACP Secured Parties 
on account of costs paid by the Debtors prior to the date hereof no later than 
one (1) business day following the Debtors’ receipt of such funds and to the 
extent the Debtors have sufficient available funds (or such later date as 
sufficient funds become available, as applicable), and (iii) an amount equal 
to 80% of any amounts determined by the Court to be proceeds of 
intellectual property or inventory from the Debtors’ sale of fracturing assets 
[Docket No. 493] no later than one (1) business day following the date of 
such determination and to the extent the Debtors have sufficient available 
funds (or such later date as sufficient funds become available, as applicable) 
(together with the ABL Adequate Protection Interest Payments, 
collectively, the “ABL Adequate Protection Payments”); provided that such 
amounts shall be paid from the Cash Collateral constituting Prepetition 
ABL Collateral and will reduce the principal amount outstanding under the 
Prepetition ABL Obligations; provided, further, however, that any 
payments made pursuant to this paragraph 12(c) may be subject to 
disgorgement if a challenge action is brought against the Prepetition ABL 
Secured Parties in accordance with paragraph 33 and if any such payments 
are disgorged, the principal amount outstanding under the Prepetition ABL 
Obligations will be adjusted upward accordingly.

d. Other Covenants.  The Debtors shall maintain their cash management 
system in a manner consistent with this Seventh Interim Order, and any 
order of this Court approving the maintenance of the Debtors’ cash 
management system.  The Debtors shall not use, sell, or lease any material 
assets outside the ordinary course of business, or seek authority to this Court 
to do any of the foregoing, without prior consultation with the Prepetition 
ABL Agent at least seven (7) days prior to the date on which the Debtors 
seek authority of this Court for such use, sale, or lease.  The Debtors shall 
comply with the covenants contained in section 6.07 of the Prepetition ABL 
Credit Agreement regarding the maintenance and insurance of the 
Prepetition ABL Collateral and the Adequate Protection Collateral.
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13. Entitlement of CLMG Secured Parties to Adequate Protection.  Pursuant to sections 

361, 362, 363(c)(2), and 363(e) of the Bankruptcy Code, the CLMG Secured Parties are entitled 

to adequate protection of their interests in the CLMG Collateral, in an amount equal to the 

aggregate actual diminution in the value of the CLMG Secured Parties’ interests in the CLMG 

Collateral from and after the Petition Date, if any, for any reason provided for under the 

Bankruptcy Code, including, without limitation, any such diminution resulting from the sale, lease, 

or use by the Debtors of the CLMG Collateral, or the imposition of the automatic stay pursuant to 

section 362 of the Bankruptcy Code. (“CLMG Diminution in Value”).

14. CLMG Adequate Protection Claims and Liens.  CLMG in its capacity as 

administrative agent (the “CLMG Agent”), and the lenders party thereto (the “CLMG Lenders,” 

and together with the CLMG Agent, the “CLMG Secured Parties”) are hereby granted the 

following (collectively, the “CLMG Adequate Protection Obligations” and together with the ABL 

Adequate Protection Obligations, the “Adequate Protection Obligations”), solely to the extent of 

any CLMG Diminution in Value; provided that the collateral set forth in this paragraph 14 shall 

not include assets or property (other than CLMG Collateral) upon which, and solely to the extent 

that, the grant of an Adequate Protection Lien as contemplated in this Seventh Interim Order, 

would constitute a default or event of default under any of the Debtors’ contracts or leases (and 

such default would not be excused or rendered ineffective by operation of the Bankruptcy Code or 

applicable nonbankruptcy law), but shall include the proceeds thereof:

a. CLMG Adequate Protection Liens.  Pursuant to sections 361 and 363(e) of 
the Bankruptcy Code, as adequate protection against any actual CLMG 
Diminution in Value (if any) of the CLMG Collateral effective as of the 
Petition Date and perfected without the need for execution by the Debtors 
or the recordation or other filing by CLMG of security agreements, control 
agreements, pledge agreements, mortgages or other Collateral Documents 
(as defined in the CLMG Term Loan Credit Agreement) or financing 
statements or other similar documents, or the possession or control by 
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CLMG of any Adequate Protection Collateral, CLMG is hereby granted, as 
security for the payment of the CLMG Adequate Protection Obligations, the 
following security interests and liens (all such liens and security interests, 
the “CLMG Adequate Protection Liens”):

(i) CLMG Adequate Protection Liens Junior to Certain Existing Liens 
and Junior to ABL Adequate Protection Liens.  Pursuant to 
sections 361(2) and 363(c)(2) of the Bankruptcy Code, valid, 
binding, continuing, enforceable, fully-perfected non-voidable 
junior priority liens on, and junior security interests in, all tangible 
and intangible assets, including without limitation, all prepetition 
and postpetition property of the Debtors’ estates, and all products 
and proceeds thereof, whether now existing or hereafter acquired, 
that is subject to (a) valid, perfected, and unavoidable liens in 
existence as of the Petition Date, including, without limitation (i) the 
assets subject to the ABL Adequate Protection Liens (other than 
with respect the CLMG Collateral) and (ii) the GACP Collateral 
(which such liens on the GACP Collateral shall be junior to the ABL 
Adequate Protection Liens) or (b) valid and unavoidable liens in 
existence as of the Petition Date that are perfected after the Petition 
Date as permitted by section 546(b) of the Bankruptcy Code, which 
valid, perfected and unavoidable liens are senior in priority to the 
security interests and liens in favor of CLMG (the foregoing liens 
being collectively referred to as the “Junior CLMG Adequate 
Protection Liens”).

(ii) Adequate Protection Liens Senior to Prepetition CLMG Liens.  
Pursuant to sections 361(2) and 363(c)(2) of the Bankruptcy Code, 
a valid, binding, continuing, enforceable, fully-perfected 
non-voidable priming lien on, and security interest in, all tangible 
and intangible assets comprising the CLMG Collateral, and all 
products and proceeds thereof, whether now existing or hereafter 
acquired.

b. Status of the CLMG Adequate Protection Liens.  The CLMG Adequate 
Protection Liens shall be pari passu with the GACP Adequate Protection 
Liens and junior to the ABL Adequate Protections Liens in all respects and 
shall not otherwise be (i) subject or subordinate to (A) any lien or security 
interest that is avoided and preserved for the benefit of the Debtors and their 
estates under section 551 of the Bankruptcy Code or (B) any lien or security 
interest arising after the Petition Date, or (ii) except as otherwise set forth 
in clauses (a)(i)-(ii) of this paragraph 14, subordinated to or made pari passu 
with any other lien or security interest, now or hereafter existing and 
whether authorized under sections 363 or 364 of the Bankruptcy Code or 
otherwise.
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c. Enforceability.  The CLMG Adequate Protection Liens shall not be subject 
to sections 510, 549, 550, or 551 of the Bankruptcy Code.  The CLMG 
Adequate Protection Liens shall be enforceable against and binding upon 
the Debtors, their estates and any successors thereto, including, without 
limitation, any trustee or other estate representative appointed in the 
Debtors’ Chapter 11 Cases or any Successor Case.

15. Entitlement of GACP Secured Parties to Adequate Protection.  Pursuant to sections 

361, 362, 363(c)(2), and 363(e) of the Bankruptcy Code, the GACP Secured Parties are entitled to 

adequate protection of their interests in the GACP Collateral, in an amount equal to the aggregate 

actual diminution in the value of the GACP Secured Parties’ interests in the GACP Collateral from 

and after the Petition Date, if any, for any reason provided for under the Bankruptcy Code, 

including, without limitation, any such diminution resulting from the sale, lease, or use by the 

Debtors of the GACP Collateral, or the imposition of the automatic stay pursuant to section 362 

of the Bankruptcy Code. (“GACP Diminution in Value”).

16. GACP Adequate Protection Claims and Liens.  GACP, in its capacity as 

administrative agent (the “GACP Agent”), and the lenders party thereto (the “GACP Lenders,” 

and together with the GACP Agent, the “GACP Secured Parties,” and together with the Prepetition 

ABL Secured Parties and CLMG Secured Parties, the “Prepetition Secured Parties”) are hereby 

granted the following (collectively, the “GACP Adequate Protection Obligations,” and together 

with the ABL Adequate Protection Obligations, and CLMG Adequate Protection Obligations, 

the “Adequate Protection Obligations”), solely to the extent of any GACP Diminution in Value; 

provided that the collateral set forth in this paragraph 16 shall not include assets or property (other 

than GACP Collateral) upon which, and solely to the extent that, the grant of an Adequate 

Protection Lien as contemplated in this Seventh Interim Order, would constitute a default or event 

of default under any of the Debtors’ contracts or leases (and such default would not be excused or 

rendered ineffective by operation of the Bankruptcy Code or applicable nonbankruptcy law), but 
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shall include the proceeds thereof; provided further, however, notwithstanding anything to the contrary 

herein,  all parties’ rights, claims, defenses and objections with respect to GACP’s rights, if any, to 

additional GACP Adequate Protection Obligations with respect to the GACP Collateral, on account of any 

GACP Diminution in Value, if any, for any period of time following entry of the Agreed Order with Respect 

to GACP Finance Co., LLC’s Emergency Motion for Relief from the Automatic Stay [Docket No. 553], are 

hereby preserved:

a. GACP Adequate Protection Liens.  Pursuant to sections 361 and 363(e) of 
the Bankruptcy Code, as adequate protection against any actual GACP 
Diminution in Value (if any) of the GACP Collateral effective as of the 
Petition Date and perfected without the need for execution by the Debtors 
or the recordation or other filing by GACP of security agreements, control 
agreements, pledge agreements, mortgages or other Collateral Documents 
(as defined in the GACP Term Loan Credit Agreement) or financing 
statements or other similar documents, or the possession or control by 
GACP of any Adequate Protection Collateral, GACP is hereby granted, as 
security for the payment of the GACP Adequate Protection Obligations, the 
following security interests and liens (all such liens and security interests, 
the “GACP Adequate Protection Liens,” and together with the ABL 
Adequate Protection Liens and CLMG Adequate Protection Liens, 
the “Adequate Protection Liens”):

(i) GACP Adequate Protection Liens Junior to Certain Existing Liens 
and Junior to ABL Adequate Protection Liens.  Pursuant to 
sections 361(2) and 363(c)(2) of the Bankruptcy Code, valid, 
binding, continuing, enforceable, fully-perfected non-voidable 
junior priority liens on, and junior security interests in, all tangible 
and intangible assets, including without limitation, all prepetition 
and postpetition property of the Debtors’ estates, and all products 
and proceeds thereof, whether now existing or hereafter acquired, 
that is subject to (a) valid, perfected, and unavoidable liens in 
existence as of the Petition Date, including, without limitation (i) the 
assets subject to the ABL Adequate Protection Liens (other than 
with respect the GACP Collateral) and (ii) the GACP Collateral 
(which such liens on the GACP Collateral shall be junior to the ABL 
Adequate Protection Liens) or (b) valid and unavoidable liens in 
existence as of the Petition Date that are perfected after the Petition 
Date as permitted by section 546(b) of the Bankruptcy Code, which 
valid, perfected and unavoidable liens are senior in priority to the 
security interests and liens in favor of GACP (the foregoing liens 
being collectively referred to as the “Junior GACP Adequate 
Protection Liens”).
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(ii) Adequate Protection Liens Senior to Prepetition GACP Liens.  
Pursuant to sections 361(2) and 363(c)(2) of the Bankruptcy Code, 
a valid, binding, continuing, enforceable, fully-perfected 
non-voidable priming lien on, and security interest in, all tangible 
and intangible assets comprising the GACP Collateral, and all 
products and proceeds thereof, whether now existing or hereafter 
acquired.

b. Status of the GACP Adequate Protection Liens.  The GACP Adequate 
Protection Liens shall be pari passu with the CLMG Adequate Protection 
Liens and junior to the ABL Adequate Protections Liens in all respects and 
shall not otherwise be (i) subject or subordinate to (A) any lien or security 
interest that is avoided and preserved for the benefit of the Debtors and their 
estates under section 551 of the Bankruptcy Code or (B) any lien or security 
interest arising after the Petition Date, or (ii) except as otherwise set forth 
in clauses (a)(i)-(ii) of this paragraph 16, subordinated to or made pari passu 
with any other lien or security interest, now or hereafter existing and 
whether authorized under sections 363 or 364 of the Bankruptcy Code or 
otherwise.

c. Enforceability.  The GACP Adequate Protection Liens shall not be subject 
to sections 510, 549, 550, or 551 of the Bankruptcy Code.  The GACP 
Adequate Protection Liens shall be enforceable against and binding upon 
the Debtors, their estates and any successors thereto, including, without 
limitation, any trustee or other estate representative appointed in the 
Debtors’ Chapter 11 Cases or any Successor Case.

17. Reporting.  As adequate protection for the Debtors’ use of the Prepetition ABL 

Collateral (including Cash Collateral), the Debtors shall comply with the reporting requirements 

set forth in the Prepetition ABL Loan Documents, provided that notwithstanding anything to the 

contrary in this Seventh Interim Order or the Prepetition ABL Loan Documents, the Debtors shall 

not be required to deliver any Borrowing Base Certificates (as defined in the Prepetition ABL 

Credit Agreement) to the Prepetition ABL Agent.  For the avoidance of doubt, any forecast and 

financial reporting requirements under this Seventh Interim Order shall replace and be in lieu of 

any similar requirements under the Prepetition ABL Loan Documents.  The Debtors shall provide 

the following additional reporting to the Prepetition ABL Agent, GACP, and the Creditors’ 

Committee (as applicable):
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a. on or before 5:00 p.m. (Central Time) on every fourth Thursday (or, if such 
Thursday is not a business day, then the immediately succeeding business 
day), until earlier of (i) confirmation of a chapter 11 plan by the Debtors or 
(ii) the repayment of the Prepetition ABL Obligations indefeasibly in full in 
cash, an updated Budget with respect to the Debtors for the current calendar 
week then ended and the immediately following consecutive 12 weeks 
(collectively, 13 weeks), set forth on a weekly basis.  Each proposed Budget 
provided to the Prepetition ABL Agent shall be of no force and effect unless 
and until it is approved by the Prepetition ABL Agent, which approval has 
been supported or unopposed by the Required Lenders (as defined in the 
Prepetition ABL Credit Agreement), and, until such approval is given, the 
prior Budget shall remain in effect.  Any such proposed Budget, upon the 
approval of the Prepetition ABL Agent shall become, as of the date of such 
approval or such determination (and the Prepetition ABL Agent shall be 
deemed to have approved the Budget upon the passage of five (5) days with 
no objection) and for the period of time covered thereby, the Budget, and 
shall prospectively replace any prior Budget.  If the Debtors and the 
Prepetition ABL Agent are unable to agree on a proposed Budget’s terms, 
the Debtors reserve the right to seek an expedited hearing with the Court to 
resolve such disagreement.  In that event, the Prepetition ABL Agent shall 
not oppose the request for expedited consideration provided that any such 
hearing is held on not less than 48 hours’ notice to the Prepetition ABL 
Agent.  In the event of any dispute regarding the terms of a Budget, the 
Debtors and the Prepetition ABL Agent reserve any and all rights under the 
Bankruptcy Code or applicable law;

b. on or before 5:00 p.m. (prevailing Central Time) on every Thursday (or, if 
such Thursday is not a business day, then the immediately succeeding 
business day), the Debtors shall deliver to the Prepetition ABL Agent and 
GACP, on a line-by-line basis, a reconciliation report showing the variances 
comparing actual cash receipts and disbursements of the Debtors during the 
immediately-preceding calendar week with corresponding forecasted 
amounts for such week in the Budget, including written descriptions in 
reasonable detail explaining any material positive or negative variances; 

c. on or before 9:00 a.m. (prevailing Central Time) every business day, the 
Debtors shall deliver to the Prepetition ABL Agent a report showing the 
Debtors’ cash balance as of the end of the preceding day; 

d. on or before 5:00 p.m. (prevailing Central Time) starting on September 4, 
2020 (with respect to month ending July 31, 2020), and continuing 
thereafter the date that is 35 days from the prior month’s end (or if such day 
is not a business day, then the immediately succeeding business day), the 
Debtors shall provide to the Prepetition ABL Agent the information 
constituting the Borrowing Base (as defined in the Prepetition ABL Credit 
Agreement) report; provided that notwithstanding anything to the contrary 
in this Seventh Interim Order or the Prepetition ABL Loan Documents, the 
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Debtors shall not be required to deliver any Borrowing Base Certificates (as 
defined in the Prepetition ABL Credit Agreement) to the Prepetition ABL 
Agent;

e. no less than three times a week, upon reasonable request the Debtors shall 
provide the Prepetition ABL Agent an update on the vendor settlement 
process, including, without limitation, updated “Trade Settlement Update” 
and “Lien Tracker” files; 

f. all financial reports, forecasts and all other financial documentation, 
pleadings and other filings that are reasonably requested by the Prepetition 
ABL Agent, GACP, the Creditors’ Committee, or their representatives and 
agents, including, but not limited to any appraisals conducted by Hilco, 
GACP, or any other party, and any other materials that may value the 
Debtors’ intellectual property or real estate assets;

g. in addition to, and without limiting, whatever rights to access the Prepetition 
ABL Agent has under the Prepetition ABL Loan Documents, upon 
reasonable notice, at reasonable times during normal business hours, the 
Debtors shall (i) permit representatives of the Prepetition ABL Agent to 
visit and inspect any of their respective properties, to examine and make 
abstracts or copies from any of their respective books and records, to tour 
the Debtors’ business premises and other properties, and (ii) cause their 
representatives and agents to make themselves reasonably available to 
discuss the Debtors’ affairs, financial condition, properties, business, 
operations and accounts with the representatives and agents of the 
Prepetition ABL Agent.

18. Carve Out.

a. Carve Out.  As used in this Seventh Interim Order, the “Carve Out” means 
the sum of (i) all fees required to be paid to the Clerk of the Court and to 
the Office of the United States Trustee under section 1930(a) of title 28 of 
the United States Code plus interest at the statutory rate (without regard to 
the notice set forth in (iii) below); (ii) all reasonable fees and expenses up 
to $75,000 incurred by a trustee under section 726(b) of the Bankruptcy 
Code (without regard to the notice set forth in (iii) below); (iii) to the extent 
allowed at any time, whether by interim order, procedural order, or 
otherwise, all unpaid fees and expenses (the “Allowed Professional Fees”) 
incurred by persons or firms retained by the Debtors pursuant to section 
327, 328, or 363 of the Bankruptcy Code (the “Debtor Professionals”) and 
the Creditors’ Committee pursuant to section 328 or 1103 of the Bankruptcy 
Code (the “Committee Professionals” and, together with the Debtor 
Professionals, the “Professional Persons”) at any time before or on the first 
business day following delivery by the Prepetition ABL Agent of a Carve 
Out Trigger Notice (as defined below), whether allowed by the Court prior 
to or after delivery of a Carve Out Trigger Notice; and (iv) Allowed 
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Professional Fees of Professional Persons in an aggregate amount not to 
exceed $1 million incurred after the first business day following delivery by 
the Prepetition ABL Agent of the Carve Out Trigger Notice, to the extent 
allowed at any time, whether by interim order, procedural order, or 
otherwise (the amounts set forth in this clause (iv) being the “Post-Carve 
Out Trigger Notice Cap”).  For purposes of the foregoing, “Carve Out 
Trigger Notice” shall mean a written notice delivered by email (or other 
electronic means) by the Prepetition ABL Agent to the Debtors, the 
Debtors’ lead restructuring counsel, the U.S. Trustee, and counsel to the 
Creditors’ Committee, which notice may be delivered following the 
occurrence and during the continuation of a Termination Event (as defined 
below) and upon termination of the Debtors’ right to use Cash Collateral by 
the Prepetition ABL Secured Parties, stating that the Post-Carve Out 
Trigger Notice Cap has been invoked.

b. Fee Estimates.  Not later than 7:00 p.m. New York time on the Wednesday 
of each week starting with the first full calendar week following the Petition 
Date, each Professional Person shall deliver to the Debtors a statement 
setting forth a good-faith estimate of the amount of fees and expenses 
incurred during the preceding week by such Professional Person (through 
Saturday of such week, the "Calculation Date") (collectively, "Estimated 
Fees and Expenses"), along with a good-faith estimate of the cumulative 
total amount of unreimbursed fees and expenses incurred through the 
applicable Calculation Date and a statement of the amount of such fees and 
expenses that have been paid to date by the Debtors (each such statement, 
a "Weekly Statement"); provided that within one business day of the 
occurrence of the Termination Declaration Date (as defined below), each 
Professional Person shall deliver one additional statement (the "Final 
Statement") setting forth a good-faith estimate of the amount of fees and 
expenses incurred during the period commencing on the calendar day after 
the most recent Calculation Date for which a Weekly Statement has been 
delivered and concluding on the Termination Declaration Date (and the 
Debtors shall cause such Weekly Statement and Final Statement to be 
delivered on the same day received to the Prepetition ABL Agent).  If any 
Professional Person fails to deliver a Weekly Statement within three 
calendar days after such Weekly Statement is due, such Professional 
Person’s entitlement (if any) to any funds in the Carve Out Reserves (as 
defined below) with respect to the aggregate unpaid amount of Allowed 
Professional Fees for the applicable period(s) for which such Professional 
Person failed to deliver a Weekly Statement covering such period shall be 
limited to the aggregate unpaid amount of Allowed Professional Fees 
included in the Budget for such period for such Professional Person.

c. Carve Out Reserves.  

(i) Commencing with the week ended July 31, 2020, and on or before 
the Thursday of each week thereafter, the Debtors shall utilize all 
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cash on hand as of such date, in accordance with the requirements 
set forth in paragraph 9, and any available cash thereafter held by 
any Debtor to fund a reserve in an amount equal to the greater of (x) 
the aggregate amount of all Estimated Fees and Expenses reflected 
in the Weekly Statement delivered on the immediately prior 
Wednesday to the Debtors and the Prepetition ABL Agent, and (y) 
(i) the aggregate amount of Allowed Professional Fees contemplated 
to be incurred in the Budget during such week.  The Debtors shall 
deposit and hold such amounts in a segregated account in trust to 
pay such Allowed Professional Fees (the “Pre-Carve Out Trigger 
Notice Reserve”) prior to any and all other claims, and all payments 
of Allowed Professional fees incurred prior to the Termination 
Declaration Date shall be paid first from such Pre-Carve Out Trigger 
Notice Reserve.  Upon the foregoing funding, the Prepetition ABL 
Agent and Prepetition ABL Secured Parties shall have no further 
obligation to fund the Pre-Carve Out Trigger Notice Reserve or 
subordinate their liens and claims on account of any Allowed 
Professional Fees incurred through the Calculation Date for the most 
recent Weekly Statement delivered in accordance with Paragraph 
18(b) above.  

(ii) On the day on which a Carve Out Trigger Notice is given by the 
Prepetition ABL Agent to the Debtors with a copy to counsel to any 
Creditors’ Committee (the “Termination Declaration Date”), the 
Carve Out Trigger Notice shall constitute a demand to the Debtors 
to and the Debtors shall utilize all cash on hand as of such date, in 
accordance with the requirements set forth in paragraph 9, and any 
available cash thereafter held by any Debtor to fund (A) the Pre-
Carve Out Trigger Notice Reserve in an amount equal to the 
aggregate amount of all Estimated Fees and Expenses reflected in 
the Final Reports delivered to Debtors and the Prepetition ABL 
Agent plus the amounts set forth in (a)(i) and (a)(ii) of this paragraph 
above, and (B) after funding the Pre-Carve Out Trigger Notice 
Reserve, a reserve in an amount equal to the Post-Carve Out Trigger 
Notice Cap (the “Post-Carve Out Trigger Notice Reserve” and, 
together with the Pre-Carve Out Trigger Notice Reserve, the “Carve 
Out Reserves”) prior to any and all other claims.  All funds in the 
Pre-Carve Out Trigger Notice Reserve shall be used first to pay the 
obligations set forth in clauses (i) through (iii) of the definition of 
Carve Out set forth above (the “Pre-Carve Out Amounts”), but not, 
for the avoidance of doubt, the Post-Carve Out Trigger Notice Cap, 
until paid in full, and then, to the extent the Pre-Carve Out Trigger 
Notice Reserve has not been reduced to zero, to pay the Prepetition 
ABL Agent for the benefit of the Prepetition ABL Secured Parties, 
unless the Prepetition ABL Obligations have been indefeasibly paid 
in full, in cash, in which case any such excess shall be paid to the 
Debtors’ creditors in accordance with their rights and priorities as of 
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the Petition Date.  Upon the foregoing funding, the Prepetition ABL 
Agent and Prepetition ABL Secured Parties shall have no further 
obligation to fund the Pre-Carve Out Trigger Notice Reserve or 
Post-Carve Out Trigger Notice Reserve or subordinate their liens 
and claims on account of any Allowed Professional Fees.  

 

d. Application to Carve Out Reserves.  All funds in the Post-Carve Out Trigger 
Notice Reserve shall be used first to pay the obligations set forth in 
paragraph 18(a)(iv) of the definition of Carve Out set forth above (the “Post-
Carve Out Amounts”), and then, to the extent the Post-Carve Out Trigger 
Notice Reserve has not been reduced to zero, to pay the Prepetition ABL 
Secured Parties in accordance with their rights and priorities under 
applicable law, unless the Prepetition ABL Obligations have been 
indefeasibly paid in full, in cash, in which case any such excess shall be 
paid to the Debtors’ creditors in accordance with their rights and priorities 
as of the Petition Date.  Notwithstanding anything to the contrary in the 
Prepetition ABL Loan Documents, or this Seventh Interim Order, if either 
of the Carve Out Reserves is not funded in full in the amounts set forth in 
paragraph 18(b), then, any excess funds in one of the Carve Out Reserves 
following the payment of the Pre-Carve Out Amounts and Post-Carve Out 
Amounts, respectively, shall be used to fund the other Carve Out Reserve, 
up to the applicable amount set forth in paragraph 18(a), prior to making 
any payments to the Prepetition ABL Agent, for the benefit of the 
Prepetition ABL Lenders, or any of the Debtors’ creditors, as 
applicable.  Notwithstanding anything to the contrary in the Prepetition 
ABL Loan Documents or this Seventh Interim Order, following delivery of 
a Carve Out Trigger Notice, the Prepetition ABL Secured Parties shall not, 
and shall not direct any entity to, sweep or foreclose on cash (including cash 
received as a result of the sale or other disposition of any assets) of the 
Debtors until the Carve Out Reserves have been fully funded, but shall have 
a security interest in any residual interest in the Carve Out Reserves, with 
any excess paid to the Prepetition ABL Agent, for the benefit of the 
Prepetition ABL Lenders, for application in accordance with the Prepetition 
ABL Loan Documents.  Further, notwithstanding anything to the contrary 
in this Seventh Interim Order, (i) disbursements by the Debtors from the 
Carve Out Reserves shall not constitute Loans (as defined in the Prepetition 
ABL Loan Documents) or increase or reduce the Prepetition ABL 
Obligations, (ii) the failure of the Carve Out Reserves to satisfy in full the 
Allowed Professional Fees shall not affect the priority of the Carve Out, and 
(iii) in no way shall the Budget, Carve Out, Post-Carve Out Trigger Notice 
Cap, Carve Out Reserves, or any of the foregoing be construed as a cap or 
limitation on the amount of the Allowed Professional Fees due and payable 
by the Debtors.  For the avoidance of doubt and notwithstanding anything 
to the contrary in this Seventh Interim Order or in any Prepetition ABL Loan 
Documents, the Carve Out shall be senior to all liens and claims securing 
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the Prepetition ABL Collateral, the ABL Adequate Protection Liens, and 
the 507(b) Claim, and any and all other forms of adequate protection, liens, 
or claims securing the Prepetition ABL Obligations.

e. Payment of Allowed Professional Fees Prior to the Termination 
Declaration Date.  Any payment or reimbursement made prior to the 
occurrence of the Termination Declaration Date in respect of any Allowed 
Professional Fees shall not reduce the Carve Out.

f. No Direct Obligation to Pay Allowed Professional Fees.  None of the 
Prepetition ABL Secured Parties shall be responsible for the payment or 
reimbursement of any fees or disbursements of any Professional Person 
incurred in connection with the Chapter 11 Cases or any successor cases 
under any chapter of the Bankruptcy Code.  Nothing in this Seventh Interim 
Order or otherwise shall be construed to obligate the Prepetition ABL 
Secured Parties, in any way, to pay compensation to, or to reimburse 
expenses of, any Professional Person or to guarantee that the Debtors have 
sufficient funds to pay such compensation or reimbursement.

g. Payment of Carve Out On or After the Termination Declaration Date.  Any 
payment or reimbursement made on or after the occurrence of the 
Termination Declaration Date in respect of any Allowed Professional Fees 
shall permanently reduce the Carve Out on a dollar-for dollar basis.

19. Termination.  The Debtors’ right to use Cash Collateral shall terminate (the date of 

any such termination, the “Termination Date”), without prior order of this Court or any further 

action by the Prepetition ABL Secured Parties (i) at 11:59 p.m. (prevailing Eastern Time) on 

October 15, 2020, or (ii) three (3) business days following the delivery of a written notice (a 

“Default Notice”) by the Prepetition ABL Agent to Kirkland & Ellis LLP (any such three (3) 

business-day period of time, the “Default Notice Period”) of the occurrence of any of the events 

set forth in clauses (a) through (k) below (unless cured by the Debtors or waived by the Prepetition 

ABL Administrative Agent, with the consent of the Required Lenders, in writing (with email being 

sufficient) prior to expiration of the Default Notice Period); provided that, if a hearing to consider 

any appropriate relief in connection with delivery of the Default Notice or continued use of Cash 

Collateral (as may be held on an expedited basis) is requested to be heard within such three (3) 

business day period but is scheduled for a later date by the Court, the Default Notice Period shall 
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be automatically extended to the date of such hearing (the events set forth in clauses (a) through 

(k) below are collectively referred to herein as the “Termination Events”):

a. the failure to obtain entry of a further interim order or Final Order 
acceptable to the Prepetition ABL Agent on or before seven (7) days after 
entry of this Seventh Interim Order (unless such period is extended by 
mutual agreement between the Prepetition ABL Agent and the Debtors, 
which extension may be document by email); 

b. any Debtor’s failure to comply with any of the material terms or conditions 
of this Seventh Interim Order, including, but not limited to, (i) the use of 
Cash Collateral for any purpose other than as permitted in this Seventh 
Interim Order, (ii) failure to comply with the Budget (including any 
distributions in excess of the Permitted Variance that have not been resolved 
and approved, in writing, by the Prepetition ABL Agent), or (iii) failure to 
comply with the reporting requirements set forth in this Seventh Interim 
Order; provided that notwithstanding anything to the contrary in this 
Seventh Interim Order or the Prepetition ABL Loan Documents, the 
Debtors shall not be required to deliver any Borrowing Base Certificates (as 
defined in the Prepetition ABL Credit Agreement) to the Prepetition ABL 
Agent;

c. the failure of the Debtors to make any payment under this Seventh Interim 
Order to the Prepetition ABL Agent within three (3) business days after 
such payment becomes due, other than payments required pursuant to 
paragraph 12(b) of this Seventh Interim Order, which payments shall be 
made as required therein;

d. this Seventh Interim Order ceases, for any reason (other than by reason of 
the express written agreement by the Prepetition ABL Agent, which 
agreement has been supported or unopposed by the Required Lenders, or 
the supersession of this Seventh Interim Order by the Seventh Interim 
Order), to be in full force and effect in any material respect, or any Debtor 
so asserts in writing, or the Adequate Protection Liens or Adequate 
Protection Superpriority Claims created by this Seventh Interim Order cease 
in any material respect to be enforceable and of the same effect and priority 
purported to be created hereby or any Debtor so asserts in writing;

e. the Court shall have entered an order reversing, amending, supplementing, 
staying, vacating, or otherwise modifying this Seventh Interim Order in a 
manner materially adverse to the Prepetition ABL Secured Parties without 
the prior written consent of the of the Prepetition ABL Agent, which consent 
may be provided by electronic mail;

f. the date an application, motion, or other pleading is filed by the Debtors for 
the approval of, or the date the Court shall have entered an order recognizing 
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or granting, any superpriority claim or any lien in these Chapter 11 Cases 
that is pari passu with or senior to the ABL Adequate Protection 
Superpriority Claims or the ABL Adequate Protection Liens without the 
prior written consent of the Prepetition ABL Secured Parties (other than the 
Carve Out);

g. the date any of the Debtors files any pleading or commences any action 
against the Prepetition ABL Secured Parties challenging the validity or 
enforceability of the Prepetition ABL Obligations or the Prepetition ABL 
Liens or seeking to avoid, disallow, subordinate, or recharacterize any 
claim, lien, or interest held by any of the Prepetition ABL Secured Parties 
arising under or related to the Prepetition ABL Obligations (or if the Debtor 
supports any such motion, pleading, application or adversary proceeding 
commenced by any third party); provided that if the Debtors provide any 
response to any discovery request, or make a witness available for 
deposition, such action shall not be a violation of this subparagraph  19(g);

h. the date any of the Debtors file or otherwise support any motion, pleading, 
or other document, including a chapter 11 plan, that (i) seeks to amend, 
modify, or supplement this Seventh Interim Order, or (ii) otherwise 
materially, negatively affects the Prepetition ABL Secured Parties, without 
the prior written consent of the Prepetition ABL Agent; provided, that the 
consent of the Prepetition ABL Agent shall not be required if, pursuant to a 
chapter 11 plan, the Prepetition ABL Obligations and Adequate Protection 
Obligations are indefeasibly paid in full in cash on the effective date of such 
plan. 

i. the date any of the Debtors file a motion seeking an order, or the date any 
court of competent jurisdiction enters an order, dismissing the Chapter 11 
Cases, converting the Chapter 11 Cases to cases under chapter 7 of the 
Bankruptcy Code, appointing a trustee, responsible officer, or examiner 
with expanded powers relating to the operation of the organization in the 
Chapter 11 Cases, or terminating the Debtors’ exclusivity under Bankruptcy 
Code section 1121, unless consented to in writing by the Prepetition ABL 
Agent, which consent has been approved or unopposed by the Required 
Lenders; 

j. the filing of any pleading by any Debtor in support of (in any such case by 
way of any motion or other pleading filed with the Court or any other 
writing to another party in interest executed by or on behalf of any such 
Debtor) any other person’s opposition to any motion filed in the Court by 
the Prepetition ABL Agent or the Prepetition ABL Lenders seeking 
confirmation of the amount of its claims or the validity or enforceability of 
the Prepetition ABL Liens or the Adequate Protection Liens, except with 
regard to good faith disputes over the payment of expenses and fees, 
provided that if the Debtors provided any response to any discovery request, 
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or make a witness available for deposition, such action shall not be a 
violation of this subparagraph 19(j); or

k. the Court shall have entered an order granting relief from the automatic stay 
(without the consent of the Prepetition ABL Lenders) to the holder or 
holders of any security interest to permit foreclosure (or the granting of a 
deed in lieu of foreclosure or the like) on any of the Prepetition ABL 
Collateral or Adequate Protection Collateral on which the Prepetition ABL 
Lenders have a first-priority security interest, which has an aggregate value 
in excess of $50,000; provided however, that to the extent such lien can be 
satisfied by amounts contemplated to pay prepetition liens in the Budget, 
any relief granted on account of such liens shall not trigger a Termination 
Event.

20. Rights and Remedies upon Termination Event.   Except as otherwise ordered by the 

Court, following the expiration of the Default Notice Period, notwithstanding the provisions of 

section 362 of the Bankruptcy Code, without any application, motion, or notice to, hearing before, 

or order from the Court, but subject to the terms of this Seventh Interim Order, any Adequate 

Protection Obligations determined by the Court to be due and owing as of the delivery of the 

Default Notice, if any, shall become due and payable and/or the Prepetition ABL Secured Parties 

shall be entitled to exercise their rights and remedies.  Prior to exercising the remedies set forth in 

this sentence below, the Prepetition ABL Secured Parties shall be required to file a motion with 

the Court seeking emergency relief (the “Stay Relief Motion”) on no less than three (3) business 

days’ written notice, which notice period may be concurrent with the Default Notice Period, to 

(i) the Court, (ii) counsel for the Debtors, (iii) counsel for the Creditors’ Committee (if any), and 

(iv) the U.S. Trustee for a further order of the Court modifying the automatic stay in the Chapter 11 

Cases to permit the Prepetition ABL Secured Parties to exercise their rights and remedies against 

the Prepetition ABL Collateral or Adequate Protection Collateral to the extent available in 

accordance with the applicable Prepetition ABL Loan Documents, this Seventh Interim Order, or 

applicable law, including (x) setting-off amounts in any account of the Debtors maintained with 

the Prepetition ABL Agent or Prepetition ABL Lenders with respect to which the Prepetition ABL 
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Agent controls pursuant to a deposit account control agreement to the extent necessary for payment 

of the Adequate Protection Obligations determined by the Court to be due and payable as of the 

delivery of the Default Notice and (y) foreclosing upon and selling all or a portion of the 

Prepetition ABL Collateral or Adequate Protection Collateral in order to collect the Adequate 

Protection Obligations.  Upon the Court’s ruling on the Stay Relief Motion, the Court may fashion 

an appropriate remedy upon a determination that a Termination Event occurred, including that the 

Prepetition ABL Agent shall be entitled to exercise all rights and remedies with respect to the 

Collateral provided for in this Seventh Interim Order, including the right to foreclose on or 

otherwise exercise its rights with respect to all or any portion of the Collateral, as permitted by the 

Court. Upon the occurrence of the delivery of a Default Notice, the Debtors, the Prepetition ABL 

Agent, and each Prepetition ABL Secured Party consent to a hearing on an expedited basis to 

consider whether (a) a Termination Event has occurred and (b) any other appropriate relief 

(including, without limitation, the Debtors’ non-consensual use of Cash Collateral).  During the 

Default Notice Period, the Debtors shall be entitled to continue to use the Cash Collateral in 

accordance with the terms of the Budget and this Seventh Interim Order. Notwithstanding anything 

to the contrary herein, upon a Termination Event, the delivery of a Default Notice, the expiration 

of the Default Notice Period, or the occurrence of the Termination Date, all of the rights, remedies, 

benefits, and protections provided to the Prepetition ABL Secured Parties under this Seventh 

Interim Order shall survive.  Except as otherwise provided herein or ordered by the Court, neither 

section 105 of the Bankruptcy Code nor any other provision of the Bankruptcy Code or applicable 

law shall be utilized to prohibit the exercise, enjoyment and enforcement of any rights, benefits, 

privileges and remedies of the Prepetition ABL Secured Parties set forth in this paragraph. 
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21. Consent by CLMG.  CLMG consents to the Debtors’ use of up to $50,000 of its 

Cash Collateral (the “CLMG Reserve”), in accordance with and subject to the terms and conditions 

contained in this paragraph.  In no event will any cash distributed from the CLMG Reserve be used 

on or in respect of any collateral other than on or in respect of real estate collateral securing the 

loan to the applicable Debtors under which CLMG is Agent.  Further, no amounts may be 

distributed from the CLMG Reserve unless pre-approved in writing by CLMG.  CLMG may 

terminate its consent to the Debtors’ use of the CLMG Reserve on not less than three (3) business 

days’ notice; provided that the Debtors shall be allowed to use any portion of the CLMG Reserve 

previously pre-authorized for use in accordance with this paragraph.  The Debtors will advise the 

Committee of the Debtors’ uses of the CLMG Reserve and any changes to the amount available 

under the CLMG Reserve.  Upon reasonable request by CLMG, but not greater than two (2) times 

a week, the Debtors shall provide CLMG an accounting of the CLMG Reserve.  The Debtors and 

CLMG may increase the CLMG Reserve with the consent of CLMG without further authorization 

from the Court.  For the avoidance of doubt and notwithstanding anything to the contrary in this 

Seventh Interim Order, (i) CLMG does not consent to the Debtors’ use of its Cash Collateral other 

than as set forth in this paragraph, (ii) any breach or failure to perform by either the Debtors or 

CLMG pursuant to this paragraph shall not affect any other provision of this Order, including the 

Debtors’ ability to use Cash Collateral of the Prepetition ABL Secured Parties pursuant to the 

terms of this Order; provided that each of the Debtors and CLMG shall be entitled to seek an 

emergency hearing before the Court on account of any disputes in respect of the CLMG Reserve, 

and (iii) nothing in this paragraph shall limit any party’s rights, including in respect of asserting or 

challenging claims, on account of the CLMG Reserve and the Debtors’ use thereof.
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22. Modification of Automatic Stay.  Except as provided in paragraph 19 herein, the 

automatic stay under section 362(a) of the Bankruptcy Code is hereby modified to the extent 

necessary to effectuate all of the terms and provisions of this Seventh Interim Order, including, 

without limitation, to: (a) permit the Debtors to grant the Adequate Protection Liens and Adequate 

Protection Superpriority Claims; (b) permit the Debtors to perform such acts as the Prepetition 

ABL Secured Parties may reasonably request to assure the perfection and priority of the liens 

granted herein; (c) permit the Debtors to incur all liabilities and obligations to the Prepetition ABL 

Secured Parties under this Seventh Interim Order; (d) authorize the Debtors to pay, and the 

Prepetition ABL Secured Parties to retain and apply, any payments made in accordance with the 

terms of this Seventh Interim Order; and (e) permit the Prepetition ABL Secured Parties, subject 

to the terms of this Seventh Interim Order, to exercise all rights and remedies provided for 

hereunder; provided that during the Default Notice Period, unless otherwise ordered by the Court, 

the automatic stay under section 362 of the Bankruptcy Code shall remain in effect.

23. Limitation on Charging Expenses Against Collateral.  Subject only to and effective 

upon entry of the Final Order, except to the extent of the Carve Out, no costs or expenses of 

administration which have been or may be incurred in these Chapter 11 Cases or any Successor 

Case at any time shall be surcharged against, and no person may seek to surcharge any costs or 

expenses of administration against the Prepetition ABL Secured Parties, or any of the Prepetition 

ABL Obligations, the Carve Out, or the Prepetition ABL Collateral, pursuant to sections 105 or 

506(c) of the Bankruptcy Code or otherwise, without the prior written consent of the Prepetition 

ABL Agent, which consent is approved or unopposed by the Required Lenders.  Subject to the 

Carve Out, nothing contained in this Seventh Interim Order shall be deemed a consent by the 

Prepetition ABL Agent to any charge, lien, assessment, or claim against the Prepetition ABL 
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Collateral, or the Adequate Protection Liens, or otherwise, and no action, inaction or acquiescence 

by the Prepetition ABL Agent shall be deemed to be or shall be considered evidence of any alleged 

consent to a surcharge against the Prepetition ABL Secured Parties, the Prepetition ABL 

Obligations, or the Prepetition ABL Collateral.  Notwithstanding the foregoing and for the 

avoidance of doubt, the Debtors and the Prepetition ABL Secured Parties reserve all rights to seek 

to surcharge costs and expenses of administration against GACP, the GACP Collateral, CLMG 

and the CLMG Collateral pursuant to sections 105 or 506(c) of the Bankruptcy Code or otherwise.  

Subject to the Committee’s investigation rights under paragraph 33 of this Seventh Interim Order, 

if the Debtors recover any costs and expenses from a secured party pursuant to sections 105 and/or 

506(c) of the Bankruptcy Code (such recovery, “Surcharge Proceeds”), and the outlays on account 

of such recovered costs and expenses were paid using the Prepetition ABL Lenders’ Cash 

Collateral, the Surcharge Proceeds shall replenish and be deemed to replenish the Prepetition ABL 

Lenders’ Cash Collateral in the amount equal to the recovered costs and expenses paid out of such 

Cash Collateral; provided, however, that any such replenishment of the Cash Collateral from the 

Surcharge Proceeds shall not exceed the amount required to satisfy the Diminution in Value 

(if any) of the Prepetition ABL Collateral. 

24. Section 552(b) of the Bankruptcy Code.  Subject only to and effective upon entry 

of the Final Order, the Prepetition ABL Secured Parties shall be entitled to all of the rights and 

benefits of section 552(b) of the Bankruptcy Code, and no person may assert an “equities of the 

case” claim under section 552(b) of the Bankruptcy Code against the Prepetition ABL Secured 

Parties with respect to proceeds, product, offspring, or profits of any of the Prepetition ABL 

Collateral in the Chapter 11 Cases or any Successor Case.
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25. Payments Free and Clear.  Subject and subordinate to the Carve Out, any and all 

proceeds remitted to the Prepetition ABL Agent pursuant to the terms of this Seventh Interim 

Order or any subsequent order of this Court shall be irrevocable (subject to paragraphs 33 and 34 

of this Seventh Interim Order), received free and clear of any claim, charge, assessment, or other 

liability, including, without limitation, but subject to entry of the Final Order, any such claim or 

charge arising out of or based on, directly or indirectly, section 506(c) of the Bankruptcy Code or 

the “equities of the case” exception of section 552(b) of the Bankruptcy Code.

26. All Parties’ Reservation of Rights.  All parties reserve their rights to argue that, to 

the extent that any cash payment of interest, fees, and expenses as adequate protection to the 

Prepetition ABL Secured Parties, the CLMG Secured Parties, or the GACP Secured Parties is not 

allowed under section 506(b) of the Bankruptcy Code and not allowed on any other basis 

(including, without limitation, (i) on account of the Debtors’ use of Prepetition ABL Collateral, 

CLMG Collateral, or GACP Collateral and (ii) that there has been ABL Diminution in Value, 

CLMG Diminution in Value, or GACP Diminution in Value), such payments should be 

recharacterized and applied as payments of principal owed under the applicable Prepetition ABL 

Loan Document, under the CLMG Term Loan Credit Agreement, or under the GACP Term Loan 

Credit Agreement, as applicable.

27. Debtors’ Reservation of Rights.  Notwithstanding anything to the contrary in this 

Seventh Interim Order, the entry of this Seventh Interim Order and the grant of adequate protection 

to the Prepetition ABL Secured Parties and the Prepetition ABL Agent pursuant to the terms hereof 

shall be without prejudice to the rights of the Debtors to, following the occurrence of the 

Termination Date, seek authority (at any time) to use Cash Collateral and the Prepetition ABL 

Collateral without the consent of the Prepetition ABL Secured Parties, and the Prepetition ABL 
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Secured Parties reserve all of their respective rights with respect to contesting any such motion or 

request by the Debtors or any other person.

28. No Marshaling.  Subject only to and effective upon entry of the Final Order, the 

Prepetition ABL Secured Parties shall not be subject to the equitable doctrine of “marshaling” or 

any other similar doctrine with respect to any of the Prepetition ABL Collateral, and proceeds of 

the Prepetition ABL Collateral shall be received and applied pursuant to this Seventh Interim Order 

and the Prepetition ABL Loan Documents notwithstanding any other agreement or provision to 

the contrary.  Subject to the Carve Out, without limiting the generality of the immediately 

preceding sentence, no party shall be entitled, directly or indirectly, to direct the exercise of 

remedies or seek (whether by order of this Court or otherwise) to marshal or otherwise control the 

disposition of the Prepetition ABL Collateral after a Termination Event in the Chapter 11 Cases 

or any Successor Case.

29. Continuation of Prepetition ABL Liens.  Subject to the rights set forth in 

paragraph 33, until the Prepetition ABL Secured Parties are Paid in Full, all liens and security 

interests of the Prepetition ABL Secured Parties (including, without limitation, the Adequate 

Protection Liens) shall remain valid and enforceable with the same continuing priority as described 

herein in the Chapter 11 Cases or any Successor Case.  The term “Paid in Full” or “Payment in 

Full” means except as otherwise agreed to by, the Prepetition ABL Secured Parties (including 

through entry of an order confirming a chapter 11 plan reasonably acceptable to the Prepetition 

ABL Secured Parties), all of the Prepetition ABL Obligations and Adequate Protection Obligations 

have been indefeasibly paid in full in cash and completely satisfied (including the cash 

collateralization of any letters of credit) and all Commitments (as defined in the Prepetition ABL 

Credit Agreement) have been terminated.
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30. Continuation of Prepetition CLMG Liens.  Until the Prepetition CLMG Obligations 

have been satisfied (including by payment in cash, turnover of collateral, or consent to release 

liens), all liens and security interests of the CLMG Secured Parties shall remain valid and 

enforceable with the same continuing priority as described herein. 

31. Continuation of the Prepetition GACP Liens.  Until the Prepetition GACP 

Obligations have been satisfied (including by payment in cash, turnover of collateral, or consent 

to release liens), all liens and security interests of the GACP Secured Parties shall remain valid 

and enforceable with the same continuing priority as described herein

32. Perfection of ABL Adequate Protection Liens.  

a. The Prepetition ABL Secured Parties are hereby authorized, but not 
required, to file or record financing statements, trademark filings, copyright 
filings, patent filings, mortgages, deeds of trust, notices of lien or similar 
instruments in any jurisdiction, or take possession of or control over cash or 
securities, or take any other action in order to validate and perfect the ABL 
Adequate Protection Liens; provided, however, that the Prepetition ABL 
Secured Parties may not take any aforementioned action to file or record 
such instruments against the CLMG Collateral or GACP Collateral.  
Whether or not the Prepetition ABL Secured Parties shall, each, in its sole 
discretion, choose to file such financing statements, trademark filings, 
copyright filings, patent filings, mortgages, deeds of trust, notices of lien or 
similar instruments, or take possession of or control over any cash, 
securities or any other property of the Debtors, or take any action that 
otherwise may be required under federal, state or local law in any 
jurisdiction to validate and perfect a security interest or lien, in any such 
case, the ABL Adequate Protection Liens shall be deemed valid, perfected, 
allowed, enforceable, non-avoidable and not subject to challenge, dispute 
or subordination (subject to the priorities set forth in this Seventh Interim 
Order), at the time and on the date of entry of this Seventh Interim Order or 
thereafter.  Upon the reasonable request of any of the Prepetition ABL 
Secured Parties, the Prepetition ABL Secured Parties and the Debtors, 
without any further consent of any party, are authorized to take, execute, 
deliver and file such instruments (in each case, without representation or 
warranty of any kind) to enable the Prepetition ABL Secured Parties to 
further validate, perfect, preserve and enforce the ABL Adequate Protection 
Liens.  All such documents will be deemed to have been recorded and filed 
as of the Petition Date.
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b. A certified copy of this Seventh Interim Order (or the notice of the filing 
hereof) may, in the discretion of the Prepetition ABL Secured Parties, be 
filed with or recorded in filing or recording offices in addition to or in lieu 
of such financing statements, mortgages, deeds of trust, notices of lien or 
similar instruments, and all filing offices are hereby authorized to accept 
such certified copy of this Seventh Interim Order or notice for filing and/or 
recording, as applicable.  The automatic stay of section 362(a) of the 
Bankruptcy Code shall be, and hereby is deemed, modified to the extent 
necessary to permit the Prepetition ABL Secured Parties to take all actions, 
as applicable, referenced in this paragraph 31(a) and 31(b).

33. Effect of Stipulations on Third Parties.  Each of the Debtors’ Stipulations and each 

of the Debtors’ other admissions, agreements and releases contained in this Seventh Interim Order, 

including, without limitation, in paragraph 4 of this Seventh Interim Order, shall be binding upon 

the Debtors and all other parties in interest, including, without limitation, any statutory or non-

statutory committees appointed or formed in these Chapter 11 Cases (including a Creditors’ 

Committee, if any) and any other person or entity acting or seeking to act on behalf of the Debtors’ 

estates, including any chapter 7 or chapter 11 trustee or examiner appointed or elected for any of 

the Debtors (a “Trustee”), in all circumstances and for all purposes unless:  (a) any party in interest 

(including any Trustee) files a motion seeking standing (with a complaint attached thereto) to 

pursue an adversary proceeding or contested matter, as required under the Bankruptcy Rules 

(subject in either case to the limitations contained herein, including without limitation, in 

paragraph 34), challenging the validity, enforceability, priority, or extent of the Prepetition ABL 

Obligations, the liens on the Prepetition ABL Collateral securing the Prepetition ABL Obligations, 

the Prepetition GACP Obligations, the Prepetition CLMG Obligations, the CLMG Collateral, or 

otherwise asserting or prosecuting any estate claims, counterclaims or causes of action, objections, 

contests or defenses (collectively, the “Claims and Defenses”) against the Prepetition ABL Agent, 

any of the other Prepetition ABL Secured Parties, the GACP Secured Parties, or the CLMG 

Secured Parties or their respective agents, affiliates, subsidiaries, directors, officers, 
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representatives, attorneys or advisors in connection with any matter related to the Prepetition ABL 

Obligations, the Prepetition ABL Collateral, the Prepetition GACP Obligations, the GACP 

Collateral, the Prepetition CLMG Obligations, or the CLMG Collateral (as applicable) by no later 

than the date that is the earlier of (i) the date that is seventy-five (75) days after the date of entry 

of the Second Interim Order (i.e., October 19, 2020) (the “Challenge Deadline”), (ii) the effective 

date of a confirmed chapter 11 plan, or (iii) any such later date as has been ordered by the Court 

for cause upon a motion filed and served prior to the expiration of the deadline to commence a 

challenge (such time period, the “Challenge Period”), and (b) an order is entered by a court of 

competent jurisdiction and becomes final and non-appealable in favor of the plaintiff sustaining 

any such challenge or claim in any such duly filed adversary proceeding or contested matter; 

provided that, as to the Debtors, all such Claims and Defenses are hereby irrevocably waived and 

relinquished as of the Petition Date.  If no such motion seeking standing to pursue an adversary 

proceeding or contested matter is timely filed prior to the expiration of the Challenge Period, 

without further order of this Court: (x) the Prepetition ABL Obligations, Prepetition CLMG 

Obligations, and the Prepetition GACP Obligations shall constitute allowed claims, not subject to 

counterclaim, setoff, subordination, recharacterization, defense or avoidance, for all purposes in 

the Chapter 11 Cases and any Successor Case; (y) the Prepetition ABL Agent’s liens on the 

Prepetition ABL Collateral, CLMG’s liens on the CLMG Collateral, and GACP’s liens on the 

GACP Collateral shall be deemed to have been, as of the Petition Date, and to be, legal, valid, 

binding, perfected and of the priority specified in paragraph 4(d), not subject to defense, 

counterclaim, recharacterization, subordination or avoidance in the Chapter 11 Cases or any 

Successor Case; and (z) the Prepetition ABL Obligations, the Prepetition ABL Agent’s liens on 

the Prepetition ABL Collateral, the other Prepetition ABL Secured Parties (and their respective 
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agents, affiliates, subsidiaries, directors, officers, representatives, attorneys, or advisors); the 

Prepetition CLMG Obligations, CLMG’s liens on the CLMG Collateral, and the other CLMG 

Secured Parties (and their respective agents, affiliates, subsidiaries, directors, officers, 

representatives, attorneys, or advisors); and the Prepetition GACP Obligations, GACP’s liens on 

the GACP Collateral, and the other GACP Secured Parties (and their respective agents, affiliates, 

subsidiaries, directors, officers, representatives, attorneys, or advisors), shall not be subject to any 

other or further challenge by any party in interest, and any such party in interest shall be enjoined 

from seeking to exercise the rights of the Debtors’ estates, including without limitation, any 

successor thereto (including, without limitation, any estate representative or a Trustee, whether 

such Trustee is appointed or elected prior to or following the expiration of the Challenge Period).  

If any motion seeking standing (with a complaint attached thereto) to pursue such adversary 

proceeding or contested matter is timely filed prior to the expiration of the Challenge Period, the 

stipulations and admissions contained in this Seventh Interim Order, including without limitation, 

in paragraph 4 of this Seventh Interim Order, shall nonetheless remain binding and preclusive (as 

provided in the second sentence of this paragraph) on any person, including any Trustee, except 

as to any such findings and admissions that were expressly and successfully challenged in such 

adversary proceeding or contested matter.  Nothing in this Seventh Interim Order vests or confers 

on any person, including a Trustee, standing or authority to pursue any cause of action belonging 

to the Debtors or their estates.  In the event that there is a timely successful challenge brought 

pursuant to this paragraph 33, the Court shall retain jurisdiction to fashion an appropriate remedy. 

34. Limitation on Use of Collateral.  Subject to the Carve Out, notwithstanding 

anything herein or in any other order by this Court to the contrary, no Cash Collateral, Prepetition 

ABL Collateral, proceeds, products, or offspring of any of the foregoing or any portion of the 
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Carve Out may be used to (except to the extent otherwise expressly agreed in writing by the 

Prepetition ABL Agent in response to a written request from the Debtors specifying the proposed 

use) pay any claims for services rendered by any of the professionals retained by the Debtors, any 

creditor or party in interest, any committee (including any Creditors’ Committee), any Trustee, or 

any other person, party, or entity (or to pay any professional fees and disbursements in connection 

therewith) to: (a) apply to the Court for authority to approve superpriority claims or grant liens or 

security interests in the Prepetition ABL Collateral and Cash Collateral, or any portion thereof that 

are senior to, or on parity with, the Prepetition ABL Liens, unless the Prepetition ABL Obligations, 

and claims granted to the Prepetition ABL Secured Parties under this Seventh Interim Order, as 

applicable, have been Paid in Full or otherwise agreed to in writing by the Prepetition ABL Secured 

Parties; (b) prevent, hinder or otherwise delay the Prepetition ABL Secured Parties’ assertion, 

enforcement or realization on the Prepetition ABL Collateral, including Cash Collateral, and liens, 

claims and rights granted to the Prepetition ABL Secured Parties under this Seventh Interim Order, 

in accordance with the Prepetition ABL Loan Documents or this Seventh Interim Order; (c) seek 

to modify any of the rights and remedies granted to the Prepetition ABL Secured Parties under this 

Seventh Interim Order or the Prepetition ABL Loan Documents; (e) pay any amount on account 

of any claims arising prior to the Petition Date unless such payments are provided for in the Budget 

and approved by an order of this Court that is in form and substance reasonably satisfactory to the 

Prepetition ABL Agent; (f) subject to paragraph 33, investigate, assert, join, commence, support 

or prosecute any action or claim, counter-claim, action, proceeding, application, motion, objection, 

defense, or other contested matter seeking any order, judgment, determination or similar relief 

against the Prepetition ABL Secured Parties or their respective officers, directors, employees, 

agents, attorneys, affiliates, assigns, or successors, with respect to any transaction, occurrence, 
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omission, or action, including, without limitation, (i) any avoidance actions or other actions arising 

under chapter 5 of the Bankruptcy Code, (ii) any action relating to any act, omission, or aspect of 

the relationship between the Prepetition ABL Secured Parties, on the one hand, and the Debtors or 

any of their affiliates, on the other, (iii) any action with respect to the validity and extent of the 

Prepetition ABL Obligations, or the validity, extent, and priority of the Prepetition ABL Liens or 

the Adequate Protection Liens, (iv) any action seeking to invalidate, set aside, avoid or 

subordinate, in whole or in part, the Prepetition ABL Liens or the Adequate Protection Liens 

granted under this Order, (v) except to contest the occurrence of a Termination Event as permitted 

in paragraph 19, any action that has the effect of preventing, hindering or delaying (whether 

directly or indirectly) the Prepetition ABL Secured Parties in respect of their liens and security 

interests in the Cash Collateral or the Prepetition ABL Collateral, (vi) pay any fees or similar 

amounts to any person to purchase the Prepetition ABL Secured Parties’  interests in any of the 

Debtors’ assets without the prior written consent of the Prepetition ABL Secured Parties, unless 

such person consummates or otherwise closes the purchase of the Prepetition ABL Secured 

Parties’ interests in any of the Debtors’ assets, or (vii) use or seek to use Cash Collateral unless 

otherwise permitted hereby, without the prior written consent of the Prepetition ABL Secured 

Parties; or (g) for objecting to, contesting, delaying, preventing, hindering or otherwise interfering 

in any way with the exercise of rights or remedies by the Prepetition ABL Secured Parties with 

respect to any Prepetition ABL Collateral, including Cash Collateral, after the occurrence of an 

Termination Event, except as otherwise permitted hereby; provided that, notwithstanding anything 

to the contrary in this paragraph, the Creditors’ Committee may use Cash Collateral, including the 

Prepetition ABL Collateral, solely to investigate, but not to prepare, initiate, litigate, prosecute, 

object to, or otherwise challenge (i) the claims and liens of the Prepetition Secured Parties and 
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(ii) potential claims, counterclaims, causes of action, or defenses, including the Claims and 

Defenses, against the Prepetition Secured Parties; provided further that no more than an aggregate 

of $75,000 of the Cash Collateral constituting Prepetition ABL Collateral, and the proceeds 

thereof, may be used by the Creditors’ Committee with respect to the investigation of the ABL 

Stipulations as set forth in the preceding proviso (the “Investigation Budget”).

35. Release.  The release, discharge, waivers, settlements, compromises, and 

agreements set forth in this paragraph shall be deemed effective upon entry of this Seventh Interim 

Order and subject only to the challenge rights set forth in paragraph 33 above.  The Debtors forever 

and irrevocably:  (a) release, discharge, and acquit the Prepetition ABL Secured Parties and their 

affiliates and each of their and their affiliates’ respective former, current or future officers, 

employees, directors, agents, representatives, owners, members, partners, financial advisors, legal 

advisors, shareholders, managers, consultants, accountants, attorneys, and predecessors in interest 

(each, a “Prepetition Releasee”) of and from any and all claims, demands, liabilities, 

responsibilities, disputes, remedies, causes of action, indebtedness, and obligations, of every type 

arising prior to the Petition Date, including, without limitation, any claims arising from any actions 

relating to any aspect of the relationship between the Prepetition ABL Secured Parties and the 

Debtors and their affiliates including any equitable subordination claims or defenses, with respect 

to or relating to the Prepetition ABL Obligations, the Prepetition ABL Liens, the Prepetition ABL 

Loan Documents, the Debtors’ attempts to restructure the Prepetition ABL Obligations, any and 

all claims and causes of action arising under title 11 of the United States Code or any other 

applicable law, and any and all claims regarding the validity, priority, perfection or avoidability of 

the liens or secured claims of the Prepetition ABL Secured Parties, in respect of events that 

occurred on or prior to the date hereof; and (b) waive any and all defenses (including, without 
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limitation, offsets and counterclaims of any nature or kind) as to the validity, perfection, priority, 

enforceability and non-avoidability of the Prepetition ABL Obligations, the Prepetition ABL 

Liens.  Nothing in this Seventh Interim Order shall release any claims against a Prepetition 

Releasee that a court of competent jurisdiction determines, pursuant to a final, non-appealable 

order, results primarily from the actual fraud, gross negligence, or willful misconduct of such 

Prepetition Releasee.

36. Prohibition on Granting of Additional Liens and Interests, Use of Prepetition ABL 

Collateral.  No liens, claims, interests or priority status, other than the Carve Out and the Permitted 

Encumbrances, having a lien or administrative priority superior to or pari passu with that of the 

Adequate Protection Superpriority Claim, the Prepetition ABL Liens, or the Adequate Protection 

Liens shall be granted while any portion of the Prepetition ABL Obligations remain outstanding, 

or any commitment under the Prepetition ABL Loan Documents remains in effect, without the 

prior written consent of the Prepetition ABL Secured Parties.  Nothing in this Seventh Interim 

Order shall authorize, other than in the ordinary course of the Debtors’ business, the sale, transfer, 

lease, encumbrance, or other disposition of any assets that constitute Prepetition ABL Collateral, 

CLMG Collateral, or GACP Collateral of the Debtors or their estates without the prior written 

consent of the Prepetition ABL Secured Parties, CLMG Secured Parties, or GACP Secured Parties, 

as applicable (and no such consent or direction shall be implied from any other action, inaction, or 

acquiescence by any Prepetition ABL Secured Party or any order of this Court), except as 

permitted in the Prepetition ABL Loan Documents, the CLMG Term Loan Agreement, the GACP 

Term Loan Agreement, and this Seventh Interim Order, and approved by the Court to the extent 

required under applicable bankruptcy law; provided that a Termination Event shall not be deemed 

to occur if the Debtors seek approval of debtor in possession financing, including, without 
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limitation, debtor in possession financing which primes existing liens, to the extent (i) such debtor 

in possession financing provides for Payment in Full of the Prepetition ABL Obligations, and 

Adequate Protection Obligations or (ii) the Prepetition ABL Agent provides prior written consent, 

which consent is approved or unopposed by the Required Lenders, for financing that does not 

provide for Payment in Full of the Prepetition ABL Obligations and Adequate Protection 

Obligations.

37. No Impairment of CLMG Collateral.  Unless otherwise provided in this Seventh 

Interim Order, nothing shall authorize the Debtors, the Prepetition ABL Lenders, or any other party 

in interest to take any action to impair, interfere with, or otherwise adversely impact, (i) the liens 

and security interests granted to the CLMG Secured Parties or (ii) the CLMG Collateral.

38. No Impairment of GACP Collateral.  Unless otherwise provided in this Seventh 

Interim Order, nothing shall authorize the Debtors, the Prepetition ABL Lenders, or any other party 

in interest to take any action to impair, interfere with, or otherwise adversely impact, (i) the liens 

and security interests granted to the GACP Secured Parties or (ii) the GACP Collateral.

39. Binding Effect of Seventh Interim Order.  Subject to paragraph 33, immediately 

upon entry by this Court (notwithstanding any applicable law or rule to the contrary), regardless 

of whether specifically articulated in each term and provision of this Seventh Interim Order, the 

terms and provisions of this Seventh Interim Order, including all findings herein, shall be binding 

upon all parties in interest in these Chapter 11 Cases, including, without limitation, the Debtors, 

the Prepetition ABL Secured Parties, all other creditors of the Debtors, any Creditors’ Committee, 

and each of their respective successors and assigns (including, without limitation, any trustee, 

examiner with expanded powers, responsible officer, estate administrator or representative, or 

similar person appointed in a case for any Debtor under any chapter of the Bankruptcy Code) and 
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shall inure to the benefit of the Debtors, the GACP Secured Parties, CLMG Secured Parties, the 

Prepetition ABL Secured Parties, and their respective successors and assigns.  

40. Survival.  The provisions of this Seventh Interim Order and any actions taken 

pursuant hereto shall survive entry of any order (a) confirming any chapter 11 plan in any of these 

Chapter 11 Cases; (b) converting any of these cases to a case under chapter 7 of the Bankruptcy 

Code; (c) dismissing any of these cases or any Successor Case; or (d) pursuant to which this Court 

abstains from hearing any of the cases or any Successor Case.  Notwithstanding the entry of any 

such order, the terms and provisions of this Seventh Interim Order, including the claims, liens, 

security interests and other protections granted to the Prepetition ABL Secured Parties pursuant to 

this Seventh Interim Order, shall continue in these cases, in any Successor Case, or following 

dismissal of these cases or any Successor Case, and shall maintain their priority as provided by 

this Seventh Interim Order and not be modified, altered or impaired in any way, whether by act or 

omission, until all of the Prepetition ABL Obligations and Adequate Protection Obligations have 

been Paid in Full, notwithstanding the occurrence of a Termination Event or any earlier termination 

of the Debtors’ authorization to use the Prepetition ABL Collateral, including Cash Collateral.

41. Limitation of Liability.  Subject to entry of the Seventh Interim Order, and solely in 

the Prepetition ABL Secured Parties’ capacity as a lender under the Prepetition ABL Loan 

Documents, in determining to permit the use of Cash Collateral, making and administering the 

loans and financial accommodations extended under the Prepetition ABL Loan Documents, 

extending other financial accommodations to the Debtors under this Seventh Interim Order and 

the Prepetition ABL Loan Documents, or in exercising any rights or remedies as and when 

permitted pursuant to this Seventh Interim Order or the Prepetition ABL Loan Documents, as 

applicable, the Prepetition ABL Secured Parties (in their capacity as such) or any successor of any 
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of the foregoing shall not (a) be deemed to be in “control” of the operations of the Debtors or any 

of their affiliates; (b) owe any fiduciary duty to the Debtors, their respective creditors, shareholders 

or estates; and (c) be deemed to be acting as a “Responsible Person” or “Owner” or “Operator” 

with respect to the operation or management of the Debtors or any of their affiliates (as such terms 

or similar terms are used in the United States Comprehensive Environmental Response, 

Compensation and Liability Act, 29 U.S.C. §§ 9601, et seq., as amended, or any similar federal or 

state statute).  Furthermore, nothing in this Seventh Interim Order or the Prepetition ABL Loan 

Documents or any other documents related thereto shall in any way be construed or interpreted to 

impose or allow the imposition upon the Prepetition ABL Secured Parties, or any successor of any 

of the foregoing, of any liability for any claims arising from the prepetition or postpetition activities 

of the Debtors or any of their subsidiaries affiliates in the operation of their businesses or in 

connection with their restructuring efforts.

42. No Waiver.  Other than as provided in this Seventh Interim Order, nothing in this 

Seventh Interim Order shall be construed in any way as a waiver or relinquishment of any rights 

that the Debtors or the Prepetition ABL Secured Parties may have to bring or be heard on any 

matter brought before this Court.

43. Effectiveness.  This Seventh Interim Order shall constitute findings of fact and 

conclusions of law and shall take effect and be fully enforceable, nunc pro tunc to the Petition 

Date, immediately upon entry hereof.  Notwithstanding any Bankruptcy Rule, any Bankruptcy 

Local Rule, any Federal Rule of Civil Procedure, or other applicable law, this Seventh Interim 

Order shall be immediately effective and enforceable upon its entry and there shall be no stay of 

execution or effectiveness of this Seventh Interim Order.
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44. Proofs of Claim.  Neither the Prepetition ABL Agent, the Prepetition ABL Lenders, 

the CLMG Secured Parties, nor the GACP Secured Parties, shall be required to file proofs of claim 

in any of the Debtors’ Chapter 11 Cases or a Successor Case for any claim allowed herein.  The 

Debtors’ Stipulations shall be deemed to constitute a timely filed proof of claim for the Prepetition 

ABL Agent and the Prepetition ABL Lenders, the CLMG Secured Parties, the GACP Secured 

Parties upon approval of this Seventh Interim Order, and the Prepetition ABL Agent, the 

Prepetition ABL Lenders, the CLMG Secured Parties, and the GACP Secured Parties shall be 

treated under section 502(a) of the Bankruptcy Code as if they filed a proof of claim.  

Notwithstanding any order entered by the Court in relation to the establishment of a bar date in 

any of the Debtors’ Chapter 11 Cases or a Successor Case to the contrary, the Prepetition ABL 

Agent, the Prepetition ABL Lenders, the CLMG Secured Parties, and the GACP Secured Parties 

are hereby authorized and entitled, in their sole discretion, but not required, to file (and amend 

and/or supplement, as they see fit) a master proof of claim and/or aggregate proofs of claim in each 

of these Chapter 11 Cases or a Successor Case for any claim allowed herein.

45. No Third Party Rights.  Except as explicitly provided for herein, this Seventh 

Interim Order does not create any rights for the benefit of any party, creditor, equity holder, other 

entity or any direct, indirect or incidental beneficiary other than (a) the Prepetition ABL Secured 

Parties and their respective Representatives, (b) the Debtors, (c) the CLMG Secured Parties and 

their Representatives, (d) the GACP Secured Parties and their Representatives, and (e) the 

respective successors and assigns of each of the foregoing.

46. Headings.  Section headings used herein are for convenience only and are not to 

affect the construction of or to be taken into consideration in interpreting this Seventh Interim 

Order.
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47. Rights Reserved.  Notwithstanding anything herein to the contrary, the entry of this 

Seventh Interim Order is without prejudice to, and does not constitute a waiver of, expressly or 

implicitly (a) the Prepetition ABL Secured Parties’ rights to pursue any and all rights and remedies 

under the Bankruptcy Code, the Prepetition ABL Loan Documents or any other applicable 

agreement or law, or seek any other or supplemental relief in respect of the Debtors, including the 

right to seek new, different or additional adequate protection, as applicable, or the Debtors’ or any 

other party in interest’s rights to oppose such relief, or (b) any of the rights and remedies of the 

Debtors, the Prepetition ABL Secured Parties, or any other party in interest under the Prepetition 

ABL Loan Documents or other applicable agreement, the Bankruptcy Code or applicable 

nonbankruptcy law.

48. CLMG Rights Reserved.  Notwithstanding anything herein to the contrary, the entry 

of this Seventh Interim Order is without prejudice to, and does not constitute a waiver of, expressly 

or implicitly (a) the CLMG Secured Parties’ rights to pursue any and all rights and remedies under 

the Bankruptcy Code, the CLMG Term Loan Agreement or any other applicable agreement or law, 

or seek any other or supplemental relief in respect of the Debtors, including the right to seek new, 

different or additional adequate protection, as applicable, or the Debtors’ or any other party in 

interest’s rights to oppose such relief, or (b) any of the rights and remedies of the Debtors, the 

CLMG Secured Parties, or any other party in interest under the CLMG Term Loan Agreement or 

other applicable agreement, the Bankruptcy Code or applicable nonbankruptcy law.

49. GACP Rights Reserved.  Notwithstanding anything herein to the contrary, the entry 

of this Seventh Interim Order is without prejudice to, and does not constitute a waiver of, expressly 

or implicitly (a) the GACP Secured Parties’ rights to pursue any and all rights and remedies under 

the Bankruptcy Code, the GACP Term Loan Agreement or any other applicable agreement or law, 
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or seek any other or supplemental relief in respect of the Debtors, including the right to seek new, 

different or additional adequate protection, as applicable, or the Debtors’, the Committee’s, or any 

other party in interest’s rights to oppose such relief, or (b) any of the rights and remedies of the 

Debtors, the GACP Secured Parties, the Committee, or any other party in interest under the GACP 

Term Loan Agreement or other applicable agreement, the Bankruptcy Code or applicable 

nonbankruptcy law.  Furthermore, notwithstanding anything herein to the contrary, nothing 

contained in this Seventh Interim Order shall constitute nor be construed as the GACP Secured 

Parties’ consent to, nor this Court’s approval of, any surcharge of the GACP Collateral or the 

Debtors’ sale of any of the GACP Collateral or the Debtors’ use of the proceeds thereof and all of 

the GACP Secured Parties’ rights and defenses with respect to any proposed surcharge of, or 

552(b) claim against, the GACP Secured Parties or the GACP Collateral (including, without 

limitation, that any such amounts should instead have been sought from or charged to the 

Prepetition ABL Secured Parties or the Prepetition ABL Collateral) are hereby expressly 

preserved. 

50. Creditors’ Committee Rights Reserved.  Notwithstanding anything herein to the 

contrary, the entry of this Seventh Interim Order is without prejudice to, and does not constitute a 

waiver of, expressly or implicitly (a) the Creditors’ Committee’s rights to pursue any and all rights 

and remedies under the Bankruptcy Code or any other applicable law, or seek any other or 

supplemental relief in respect of the Debtors, the GACP Secured Parties, the CLMG Secured 

Parties, as applicable, or the Debtors’, the GACP Secured Parties’, the CLMG Secured Parties’, or 

any other party in interest’s rights to oppose such relief, or (b) any of the rights and remedies of 

the Debtors, the Creditors’ Committee, or any other party in interest under the Bankruptcy Code 

or applicable nonbankruptcy law.
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51. Bankruptcy Rules.  The requirements of Bankruptcy Rules 4001, 6003, and 6004, 

in each case to the extent applicable, are satisfied by the contents of the Motion.

52. Necessary Action.  The Debtors are authorized to take all such actions as are 

necessary or appropriate to implement the terms of this Seventh Interim Order.

53. Retention of Jurisdiction.  The Court shall retain jurisdiction to enforce the 

provisions of this Seventh Interim Order, and this Court shall retain jurisdiction over all matters 

pertaining to the implementation, interpretation and enforcement of this Seventh Interim Order, 

including following confirmation and consummation of any chapter 11 plan for any one or more 

of the Debtors.

54. Interpretation.  To the extent of any inconsistency between the Motion, the terms 

of the First Interim Order, the terms of the First Supplemental Interim Order, and the terms of this 

Seventh Interim Order, the terms of this Seventh Interim Order shall control.

55. Tax Liens.  Notwithstanding any other provisions included in the Seventh Interim 

Order, or any agreements approved hereby, any statutory liens (collectively, the “Tax Liens”), of 

the Taxing Authorities3 shall not be primed by nor made subordinate to any liens granted to any 

party hereby to the extent such Tax Liens are valid, senior, perfected, and unavoidable, and all 

parties’ rights to object to the priority, validity, amount, and extent of the claims and liens asserted 

by the Taxing Authorities are fully preserved. Nothing herein shall alter the rights of the Taxing 

Authorities in regards to distribution of proceeds from the sale of the Debtors’ tangible personal 

property or modify the orders entered by the court at Docket No. 452, Docket No. 462, or any 

3 “Taxing Authorities” means collectively, Bexar County, Dallas County, Ector CAD, Fort Bend County, Harris 
County, Hood CAD, Liberty County, Victoria County, Brazos County, Medina County, and Erath County.
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other order entered whereby a segregated account has been established as adequate protection for 

the Taxing Authorities’ claims. 

56. Work-in-Process.  Notwithstanding anything to the contrary contained in this 

Seventh Interim Order, amounts payable to employees, materialmen, suppliers, workers, and 

others for postpetition goods and services on works-in-process as of August 3, 2020, shall be paid 

out of the proceeds of postpetition earned receivables prior to the rights of any other party.

57. Final Hearing.  The Final Hearing on the Motion shall be held on October 15, 2020, 

at 2:00 p.m., prevailing Central Time.  

Dated:  __________, 2020
Houston, Texas HON. MARVIN ISGUR

UNITED STATES BANKRUPTCY JUDGE

Signed:  
 
____________________________________ 

Marvin Isgur 
   United States Bankruptcy Judge 

 
 

October 17, 2018October 09, 2020
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Budget
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BJS - Cash Collateral Budget - Daily
Prepared 10/7/2020 Mon Tue Wed Thu Fri Sat Sun Mon Tue Wed Thu Fri Sat Sun Mon Tue Wed Thu Fri Sat Sun Mon Tue Wed Thu Fri
($ in millions) Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast

Week Ending: 5-Oct 6-Oct 7-Oct 8-Oct 9-Oct 10-Oct 11-Oct 12-Oct 13-Oct 14-Oct 15-Oct 16-Oct 17-Oct 18-Oct 19-Oct 20-Oct 21-Oct 22-Oct 23-Oct 24-Oct 25-Oct 26-Oct 27-Oct 28-Oct 29-Oct 30-Oct

Opening Wind Down Cash 7.0$     6.3$     11.2$  10.9$  5.2$     6.2$     6.2$     6.2$     4.6$     3.1$     2.8$     2.2$     6.9$     6.9$     6.9$     6.7$     6.7$     6.2$     4.8$     8.7$     8.7$     8.7$     8.2$     7.6$     6.5$     2.5$     

Receipts:
Gross A/R Collections 0.6$    5.7$    -$    -$    0.2$    -$    -$    -$    -$    -$    -$    4.4$    -$    -$    -$    -$    -$    -$    5.5$    -$    -$    -$    -$    -$    3.8$    -$    
Discounts/Settlement Payments (0.0)  -  -  (2.3)   -  -  -  (1.6)   -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  
Net Collections 0.6   5.7   - (2.3) 0.2   -  -  (1.6)   -  -  -  4.4   -  -  -  -  -  -  5.5   -  -  -  -  - 3.8  -  
Proceeds from Term Lender -  -  - - -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  - -  
Proceeds from Sale of Inventory -  -  - - -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  - -  
Proceeds from Sale of Equipment -  -  - - -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  - -  
Proceeds from Sale of Cement - Equipment -  -  - - -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  - -  
Proceeds from Sale of Cement - Inventory -  -  - - -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  - -  
Proceeds from Sale of Cement - Real Estate/IP -  -  - - -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  - -  
Proceeds from Sale of R/E -  -  - - -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  - -  
Proceeds from Sale to CSL - Equipment -  -  - - -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  - -  
Proceeds from Sale to CSL - Other -  -  - - -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  - -  
Proceeds from WIP -  -  - - -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  - -  
Other Proceeds 0.9   -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  

Total Receipts 1.5$     5.7$     -$    (2.3)$   0.2$     -$    -$    (1.6)$   -$    -$    -$    4.4$     -$    -$    -$    -$    -$    -$    5.5$     -$    -$    -$    -$    -$    3.8$     -$    

Disbursements:

Employee & Executive Compensation (Including Payroll Tax) -$    -$    -$    (0.2)$   -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    (0.2)$   -$    -$    -$    -$    -$    -$    (0.2)$   -$    -$    
Pre-Petition Employee Compensation, T&E, 401k Remittance -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  
Pre Petition Payroll Tax and Payment Card Expense -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  
PTO -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  
Trailing Employee Health Claims -  -  (0.3)   -  -  -  -  -  -  (0.3)   -  -  -  -  -  -  (0.3)   -  -  -  -  -  -  (0.6)   -  -  
Required Canadian Termination Benefits -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  (0.5)   -  -  

Sub-Total - Employee Related -$    -$    (0.3)$   (0.2)$   -$    -$    -$    -$    -$    (0.3)$   -$    -$    -$    -$    -$    -$    (0.5)$   -$    -$    -$    -$    -$    -$    (1.2)$   -$    -$    

Accounting/Tax/Other Professionals -$    -$    -$    (0.3)$   -$    -$    -$    -$    -$    -$    (0.1)$   -$    -$    -$    -$    -$    (0.1)$   -$    -$    -$    -$    -$    (0.1)   -$    -$    -$    
Facilities -  -  -  (0.1)   -  -  -  -  -  -  (0.1)   -  -  -  -  -  -  -  -  -  -  -  (0.5)   -  -  -  
Security -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  
Information Technology -  -  -  (0.6)   -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  
Insurance (Other Excl. Property Insurance) - (0.3) -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  

Sub-Total - Expenses -$    (0.3)$   -$    (1.0)$   -$    -$    -$    -$    -$    -$    (0.2)$   -$    -$    -$    -$    -$    (0.1)$   -$    -$    -$    -$    -$    (0.6)$   -$    -$    -$    

Eq. Demobilization/Removal of Hazardous Materials -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    
Cementing completion and mobilization -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  
Cost of Stacking Equipment -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  

Sub-Total - Equipment -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    -$    

Fracturing - New Operations -  -  -  -  -  -  -  -  -  -  2.3   -  -  -  -  -  -  -  -  -  -  -  -  2.4   -  
WIP - Fracturing (0.2)   (0.5)   - (0.6) -  -  -  -  -  -  (0.4)   -  -  -  -  -  -  (0.4)   -  -  -  -  -  -  (0.1)   -  

Sub-Total - WIP (0.2)$   (0.5)$   -$    (0.6)$   -$    -$    -$    -$    -$    -$    (0.4)$   2.3$     -$    -$    -$    -$    -$    (0.4)$   -$    -$    -$    -$    -$    -$    2.3$     -$    

ABL Paydown (2.0)$   -$    -$    -$    -$    -$    -$    -$    (1.5)$   -$    -$    -$    -$    -$    -$    -$    -$    -$    (1.5)$   -$    -$    -$    -$    -$    (1.5)$   -$    
Professionals -  -  -  (1.1)   -  -  -  -  -  -  -  (1.7)   -  -  -  -  - (0.9) -  -  -  -  -  -  (2.1)   -  
US Trustee Fees -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  (1.0)   -  
Interest Payments -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  
503(b)(9) - Claims -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  (5.4)   -  
Utility Deposit -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  
Sales and Use Tax/Other Taxes -  -  -  -  -  -  -  -  -  -  -  (0.4)   -  -  -  -  -  -  -  -  -  -  -  -  -  -  
Wind Down Contingency -  -  -  (0.2)   -  -  -  -  -  -  -  (0.2)   -  -  (0.2)   -  -  -  -  -  -  (0.5)   -  -  -  -  

Sub-Total - Chapter 11 (2.0)$   -$    -$    (1.3)$   -$    -$    -$    -$    (1.5)$   -$    -$    (2.3)$   -$    -$    (0.2)$   -$    -$    (0.9)$   (1.5)$   -$    -$    (0.5)$   -$    -$    (10.0)$ -$    

Required Titan Payments

Total Disbursements (2.2)$   (0.8)$   (0.3)$   (3.1)$   -$    -$    -$    -$    (1.5)$   (0.3)$   (0.6)$   0.0$     -$    -$    (0.2)$   -$    (0.6)$   (1.3)$   (1.5)$   -$    -$    (0.5)$   (0.6)$   (1.2)$   (7.7)$   -$    

Cement Going Concern Net Cash Flow -      -      -      (0.3)     -      -  -  -  -      -      -      (0.1)     -      -  -  -  -  (0.0)     -      -  -  - -      -      (0.0)     -      

Net Cash Flow (0.7)$   4.9$     (0.3)$   (5.7)$   0.2$     -$    -$    (1.6)$   (1.5)$   (0.3)$   (0.6)$   4.3$     -$    -$    (0.2)$   -$    (0.6)$   (1.3)$   4.0$     -$    -$    (0.5)$   (0.6)$   (1.2)$   (3.9)$   -$    

Proceeds - Restricted 0.7   0.4   (0.2)   (0.3)   

Ending Wind Down Cash 6.3$     11.2$  10.9$  5.2$     6.2$     6.2$     6.2$     4.6$     3.1$     2.8$     2.2$     6.9$     6.9$     6.9$     6.7$     6.7$     6.2$     4.8$     8.7$     8.7$     8.7$     8.2$     7.6$     6.5$     2.5$     2.2$     
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
 
 
In re:  
 
BJ Services, LLC, et al.1 
 
Debtors.  

Chapter 11  
 
Case No. 20-33627 (MI)  
(Jointly Administered)  

 
  
 

EMERGENCY MOTION OF DONLEN FLEET LEASING AND DONLEN 
CORPORATION FOR RELIEF FROM AUTOMATIC STAY 

 
THIS IS A MOTION FOR RELIEF FROM THE AUTOMATIC STAY. IF IT IS GRANTED, 
THE MOVANT MAY ACT OUTSIDE OF THE BANKRUPTCY PROCESS. IF YOU DO NOT 
WANT THE STAY LIFTED, IMMEDIATELY CONTACT THE MOVING PARTY TO 
SETTLE. IF YOU CANNOT SETTLE, YOU MUST FILE A RESPONSE AND SEND A COPY 
TO THE MOVING PARTY BEFORE THE HEARING. IF YOU CANNOT SETTLE, YOU 
MUST ATTEND THE HEARING. EVIDENCE MAY BE OFFERED AT THE HEARING AND 
THE COURT MAY RULE. 
 
REPRESENTED PARTIES SHOULD ACT THROUGH THEIR ATTORNEY. 
 
EMERGENCY RELIEF HAS BEEN REQUESTED. A HEARING IS REQUESTED ON THIS 
MATTER ON OCTOBER 2, 2020, AT 9:00 A.M. (CENTRAL TIME) IN COURTROOM 404, 
4TH FLOOR, 515 RUSK STREET, HOUSTON, TEXAS 77002. YOU MAY PARTICIPATE IN 
THE HEARING EITHER IN PERSON OR BY AUDIO/VIDEO CONNECTION. 
 
EMERGENCY RELIEF HAS BEEN REQUESTED. IF THE COURT CONSIDERS THE 
MOTION ON AN EMERGENCY BASIS, THEN YOU WILL HAVE LESS THAN 21 DAYS TO 
ANSWER. IF YOU OBJECT TO THE REQUESTED RELIEF OR IF YOU BELIEVE THAT 
THE EMERGENCY CONSIDERATION IS NOT WARRANTED, YOU SHOULD FILE AN 
IMMEDIATE RESPONSE 

 
 Donlen Fleet Leasing (“DFL”) and Donlen Corporation (“DC) (DFL is a wholly owned 

subsidiary of DC and DC is the servicer on behalf of DFL. DC and DFL hereinafter, as the context 

may require, shall be referred to as “Donlen”), by and through their undersigned counsel, 

                     
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: BJ Services, LLC (3543); BJ Management Services, L.P. (8396); BJ Services Holdings Canada, ULC 
(6181); and BJ Services Management Holdings Corporation (0481). The Debtors other that BJ Services, LC are 
referred to collectively as the “Related Debtors”).The Debtor’s service address is: 11211 Farm to Market 2920 
Road, Tomball, Texas 77375   
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respectfully submit this motion (the “Motion”) for relief from the automatic stay for authority to 

enforce Donlen’s rights and remedies under (i) that certain Master Motor Vehicle Lease dated June 

30, 2017 (the “CAN Lease”) between debtor BJ Services Holdings Canada, ULC (the “Debtor” or 

“BJ CAN”) and DFL; and (ii) that certain Master Services Agreement dated June 30, 2017 between 

the Debtor and DFL, (the “CAN MSA” and, collectively with the CAN Lease and the US Donlen 

Agreements defined herein, the “Donlen Agreements”) which rights and remedies include, but are 

not limited to, termination of said agreements.    

I. PRELIMINARY STATEMENT 

 1. Pursuant to the CAN Lease (attached as Exhibit “A” to the Certification of J.P. 

Machuta (the “Machuta Certif.” filed in conjunction herewith) BJ CAN is authorized to possess 

and have quiet enjoyment of certain automotive vehicles owned by Donlen (the “Leased 

Vehicles”) which Leased Vehicles are set forth at Exhibit “B” to the Machuta Certification.  

Pursuant to the CAN MSA (attached as Exhibit “C” to the Machuta Certif.) Donlen provides 

certain administrative services in connection with the Leased Vehicles (as well as certain 

vehicles owned by BJ Services (or its affiliates)) (the “Owned Vehicles”) including the 

facilitation with third party providers of other automotive related services incident to the Leased 

Vehicles and Owned Vehicles such as automotive maintenance and fuel purchasing privileges.  

 2. Donlen notes that Related Debtor BJ Services LLC is in post-petition default of 

its obligations to Donlen and/or its affiliates pursuant to a separate Master Motor Vehicle Lease 

and a separate Master Services Agreement.2  The post-petition defaults of BJ Services LLC are 

set forth, inter alia, in the Motion for Relief from the Automatic Stay filed by Donlen 

Corporation and Donlen Trust in these jointly administered proceedings [Docket No. 723]. BJ 

                     
2  Specifically (i) that certain Master Motor Vehicle Lease dated April 27, 2017 (the “BJ US Lease”) and (ii) that certain 
Master Services Agreement dated February 27, 2017 (the “BJ US MSA” and together with the BJ US Lease, the “US 
Donlen Agreements”).    
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CAN is in default of the CAN LEASE and the CAN MSA, inter alia, by virtue of the BJ 

Services defaults pursuant to certain cross-default provisions set forth in the CAN LEASE and 

the CAN MSA.     

 3. Despite its default(s) the Debtor continues to enjoy uninterrupted use of the 

Leased Vehicles in the post-petition period. 

 4. Additionally, the Related Debtors herein have already sought and received 

Bankruptcy Court approval for the sale of various sub-groupings of its assets and going-concern 

operations.  These sales, and the proposed joint Combined Disclosure Statement and Plan of 

Reorganization filed by the Debtors in this case (the “Joint Plan”) [Docket No. 595] plainly 

establish that the Debtors are in liquidation mode and will not be conducting operations of any 

consequence post-confirmation.  Additionally, going forward, the Debtor is unable to assume the 

Donlen Agreements because the lack of continuing operations precludes any showing that the 

Debtor can establish adequate assurances of future performance as required under 11 U.S.C. 

365(b)(1).   

 5. In terms of potential assumption and assignment, the Leased Vehicles are spread 

between the various business units of the Debtor and the Related Debtors, the going-concern 

operations of which, according to Joint Plan, already have been sold to various and separate third 

parties.  In the first place, Donlen has significant concerns as to the whereabouts and status of the 

Leased Vehicles during the sale transition period as only the Debtor and/or its affiliates are 

authorized to possess and use the Leased Vehicles.  Additionally, however, there is only one 

CAN Lease and there is only one CAN MSA.  While the Debtor has approached Donlen about 

assigning different subsets of its fleet of Leased Vehicles to three (3) different purchasers, the 

baseline fact is that there is only one CAN Lease and there is only one CAN MSA. It is well 
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established that a debtor can only assume, or assume and assign, a lease or executory contract in 

its entirety and cannot sub-divide or parse out elements of same.  Here, the Debtors cannot assign 

the CAN Lease or CAN MSA to multiple purchasers, nor can it subdivide or bifurcate the 

Donlen Agreements and effectuate multiple assignments to several parties of these solitary 

agreements.   The Debtor has also raised the possibility of Donlen entering into new leases with 

these purchasers for certain subsets of the Leased Vehicles but there can be no new leases unless 

and until the Debtor’s interest in the CAN Lease and the CAN MSA are resolved. 

 6. The Debtor’s inability to assume, or assume and assign the CAN Lease and CAN 

MSA represents a valid and sufficient basis for granting Donlen relief from the automatic stay.  

Following stay relief and termination of the Debtor’s rights under the CAN Lease and the CAN 

MSA, Donlen also seeks to ensure and, if necessary, compel the Debtor to satisfy its non-

monetary post-termination obligations to identify, locate and surrender the Leased Vehicles to 

Donlen and/or to cooperate with Donlen in the identification, location and surrender of the 

Leased Vehicles to Donlen.  If the Debtor fails to comply with such obligations, Donlen seeks 

authority to enforce its post-termination rights including repossession of the Leased Vehicles and 

to assert any costs incurred in connection therewith as an administrative expense of the estate 

under 11 U.S.C. §503(b). 

 7. Emergency relief is sought through this motion to timely address the issues set 

forth herein prior to the scheduled confirmation hearing on October 9, 2020.  Failure to timely 

hear this motion may result in undue prejudice to Donlen as its rights may be adversely affected 

if the status of the CAN Lease and the CAN MSA are not determined prior to confirmation, As 

yet, the Debtor has not sought to assume the CAN Lease or CAN MSA and, as set forth herein, 

Donlen does not believe that it can assume the lease. Absent a pre-confirmation disposition, the 
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CAN Lease and CAN MSA will be deemed rejected under the proposed Plan and, at that time, 

Donlen would still have to file a motion for stay relief in order to terminate.  Only then could 

Donlen begin to navigate the logistical minefield of recovering hundreds of vehicles from a non-

operating, post confirmation Debtor that has sold a majority of its assets to various third parties, 

including going concern units that may be in possession of Donlen’s vehicles.  To the extent 

these purchasers are already in possession of and/or using the Leased Vehicles that would be yet 

another and incurable default under the Lese and basis for termination.  

II. JURISDICTION 

 8. This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 157 and 1334.  

Consideration of this Motion is a core proceeding under 28 U.S.C. §§ 157(b)(2). 

 9. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

 10. The statutory bases for the relief requested herein are 11 U.S.C. § 362(d) and 28 

U.S.C. § 959(b). 

III. RELEVANT FACTS3 

A. The CAN Lease and the CAN MSA 

11. Pursuant to the terms of the CAN Lease, BJ CAN is authorized to have possession 

of quiet enjoyment of the Leased Vehicles, all of which are owned by Donlen and titled in the 

name of Donlen.   

 12. The CAN Lease requires the Debtor to pay Donlen for its use of the Leased Vehicles 

on a monthly basis.  Specifically, Section 2(c) of the CAN Lease provides that “Lessor shall deliver 

monthly invoices to Lessee electronically, via FleetWeb®, or by other reasonable means, on or prior 

to the first day of the applicable month …. The monthly invoice for each month shall include all 

                     
3 Unless otherwise noted, factual support for the statements contained in this Motion is contained in the Machuta 
Certif., which is being filed contemporaneously with the Motion. 
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amounts due through and including the end of such month for each Vehicle for which the Rental 

Start Date has occurred …. lessee shall pay the monthly invoice for each month, in advance, on or 

prior to the 10th day or such month, by electronic transfer into the bank account specified by 

Lessor.”   

 13. The CAN Lease also provides at Section 3 that “[t]his Agreement is one of leasing 

only and Lessee shall not have or acquire any right, title or interest in or to any Vehicle except the 

right to use and operate it as provided herein. This Agreement is intended to be and shall be treated 

by the parties hereto as a true lease. Neither the Lessee nor any of its agents or employees is in any 

way the agent of Lessor in possessing, using or operating any Vehicle. Neither party is a partner or 

joint venturer of the other. This Agreement evidences a net lease and Lessee’s obligation to pay rent 

and all other amounts payable by Lessee hereunder is absolute, unconditional and irrevocable and 

shall be paid without abatement, reduction, set-off or defense of any kind.”  Notably, the CAN 

Lease does not include any purchase option on behalf of the Debtor/lessee and further sets forth a 

maximum lease term for each Leased Vehicle. 

 14.  The CAN Lease further provides at Section 8 that “Vehicles leased hereunder shall 

be used and operated solely by Lessee and its affiliates in their respective trades and businesses and 

not any other third party.” 

 15. The CAN MSA likewise requires the Debtor to pay Donlen for services rendered in 

connection with the Leased Vehicles on a monthly basis. Specifically, Section 4(b) of the CAN 

MSA provides that “[m]onthly invoices will be made available to Client electronically, via Fleet 

Web® or by other means reasonably selected by Donlen on or about the first day of each month and 

shall be net of any rebate due by Donlen to Client pursuant to subsection (d) of this Section. 

Invoices will reflect regular monthly fees due through the end of such month and other obligations 
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due through such date. Client will pay Donlen the amount set forth on each invoice on or before 10 

days from invoice date, without any deduction or offset for any reason whatsoever, by electronic 

transfer into the bank account specified by Donlen.” 

 16. Section 9(a) of the CAN MSA further provides that “Donlen does not have a 

commitment to extend credit and may reduce or eliminate the credit line provided to …[BJ CAN] 

hereunder (with respect to third party costs incurred or financed by Donlen hereunder on behalf of 

…[BJ CAN]) at any time.”   

 B. The Debtor’s Breaches of the CAN Lease/CAN MSA and the Bankruptcy 
Filing. 

 

 17. On July 20, 2020, BJ CAN along with the Related Debtors, filed voluntary Chapter 

11 bankruptcy proceedings with this Court (the “Petition Date”). BJ CAN has continued to operate 

post-petition as a debtor in possession and in full control of its business and assets.  No trustee 

has been appointed in these jointly administered cases.  

C. Donlen’s Termination  Rights. 
 

 18. Pursuant to Section 16 of the CAN Lease  

“[i]f (a) the Lessee shall fail to pay … any rent or other obligation 
when due hereunder, or (b) Lessee shall otherwise fail to observe or 
perform any other covenant or obligation to be observed or 
performed by 1essee hereunder,  …or (h) Lessee or any affiliate of 
Lessee shall be in default under the terms of any lease or other 
agreement entered into with Lessor, or any of its affiliates (the "Other 
Agreements'') …then the Lessee shall be in default hereunder…..  At 
any time after on or after the occurrence of a default, Lessor may 
notify the Lessee that all of the rights of Lessee hereunder and with 
respect to the Vehicles shall forthwith terminate and all Vehicles 
leased hereunder shall forthwith be surrendered to the Lessor or 
Lessor may repossess said Vehicles… In addition, at any time on or 
after a default hereunder, the Lessor may retain all resale proceeds 
and payments of any nature…received by Lessor including any 
resale proceeds…otherwise payable to Lessee… 

 
 19. Accordingly, Section 16 of the CAN Lease provides that Donlen may terminate all 
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rights with respect to the Leased Vehicles, for reasons including the non-payment of rental charges 

and the unauthorized usage of Leased Vehicles and, in so doing, become entitled to immediate 

possession of the Leased Vehicles.  Additionally, this Section also provides that, upon such 

termination, the Leased Vehicles must be surrendered to Donlen and that, failing such voluntary 

surrender, Donlen is authorized to repossess the Leased Vehicles.  

 20. Pursuant to Section 8 (c) of the CAN MSA 

If (i) Client shall fail to pay (or have available for PAD, if applicable) 
any payment obligation when due hereunder …or (vii) Client or any 
affiliate or Client shall be in default under the terms of any lease, 
maintenance, services, or other agreement entered into with Donlen, 
Donlen Trust, or any of their respective affiliates (the "Other 
Agreements") … then the Client shall be in default hereunder. If 
there is a default hereunder by Client, Donlen, at its sole option, may 
suspend services under this Agreement, or immediately terminate 
this Agreement… 

 
D. The Debtor’s Sale of its Assets and Ultimate Liquidation 

 
 21.  On July 21, 2020, the Related Debtors Filed a motion seeking, inter alia, 

approval of bidding procedures for a sale of their cementing business as a going concern through 

an auction pursuant to section 363 of the Bankruptcy Code [Docket No. 39]. On July 24, 2020, 

the Related Debtors Filed a motion likewise seeking, among other things, approval of an 

auction/sale process under Section 363 as to certain of their fracturing equipment and intellectual 

property [Docket No. 160].The Bidding Procedures Motion as to the fracturing assets also sought 

approval of a stalking horse bidder for such assets. 

22. On July 29, 2020, the Bankruptcy Court entered orders [Docket Nos. 223, 224] 

approving the proposed bidding and sale procedures relative to the assets sought to be sold by the 

Related Debtors, and further designating a stalking horse bid for the Fracturing Business. 
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23. The Related Debtors, together with their professionals, continued the marketing 

process for the cementing and fracturing businesses as well as other ancillary assets.  Ultimately, 

the Related Debtors selected stalking horse bidders for the cementing business and for a portion 

of the hydraulic fracturing business, and entertained bids for the ancillary assets. 

24. After considering options at the auction, the Related Debtors determined that the 

stalking horse bidders had submitted the highest and best offers for the cementing business and 

fracturing equipment and further determined that separate third party had made the highest and 

best offer for the sale of certain additional cementing equipment and shared lab equipment. See 

Notice of Winning Bidders [Docket No. 401]. 

25. The Bankruptcy Court conducted a hearing on the proposed sales on August 14, 

2020, ultimately approving the proposed sales and entering Orders approving same (the “Sale 

Orders”) [Docket Nos. 431 (as amended at 440 and 493) 452, and 462]. 

26. Per the recitations in the Joint Plan, the Related Debtors consummated the 

cementing going-concern Sale Transaction on August 27, 2020, the fracturing going-concern 

sale on August 28, 2020, and the sale of shared lab equipment on August 28, 2020. See Joint 

Plan at Article I; Section H (6). 

27. The Joint Plan described a liquidating plan of reorganization whereby the Debtors 

remaining assets would be sold off and/or administered by a Liquidating Trustee and where the 

post-confirmation Debtor will not have continuing operations of consequence.  See e.g.  Joint 

Plan Article V: Section C (“the Post-Effective Date Debtors and Liquidation Trustee (if 

applicable) will liquidate substantially all of the Debtors’ remaining assets.”) 

IV. RELIEF REQUESTED 
 

 28. By this Motion, Donlen respectfully requests an order granting Donlen relief from 
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the automatic stay for authority to enforce Donlen’s rights and remedies under the CAN Lease and 

CAN MSA, which rights and remedies include the termination of the Donlen Agreements and the 

Debtor’s rights thereunder, and to compel the Debtor to satisfy its post-termination obligations to 

surrender the Leased Vehicles to Donlen. 

V. ARGUMENT 

POINT I 

DONLEN IS ENTITLED TO STAY RELIEF BECAUSE THE DEBTOR  CANNOT 
DEMONSTRATE THAT DONLEN IS ADEQUATELY PROTECTED 

 
 29. The filing of a bankruptcy petition operates as a stay of "any action to obtain 

possession of property of the estate or of property from the estate or to exercise control over 

property of the estate."  11 U.S.C. § 362(a)(3).  However, "[t]he fact that the automatic stay 

suspends termination” of an agreement, does not prevent termination indefinitely.  In re Tudor 

Motor Lodge Assocs., Ltd. P’ship, 102 B.R. 936, 951 (Bankr. D.N.J. 1989). 

 30. An interested party may be granted relief from the automatic stay for "cause": 

On request of a party in interest and after notice and a hearing, the court shall 
grant relief from the stay provided under subsection (a) of this section, such as by 
terminating, annulling, modifying, or conditioning such stay –  
 

  (1) for cause, including the lack of adequate protection of an interest in  
   property of such party in interest. 
 
11 U.S.C. § 362(d)(1). 
 
 31. "Cause" sufficient to modify the automatic stay pursuant to §362 (d)(1) is not 

defined in the Bankruptcy Code or detailed in applicable legislative history.  In re M.J.& K. Co., 

161 B.R. 586, 590 (Bankr. S.D.N.Y. 1993).  Thus, what constitutes "cause" for stay relief purposes 

". . . is an intentionally broad and flexible concept which must, of necessity, be determined on a case 

by case analysis."  In re Holly's Inc., 140 B.R. 643, 687 (Bankr. W.D. Mich. 1992). 
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 32. The moving party has the burden to make an initial showing of "cause" for relief 

from the stay.  See In re Sonnax Indus., Inc., 907 F.2d 1280, 1285 (2d Cir. 1990).  "Once cause is 

shown to exist, the debtor must prove that it is entitled to the protections afforded by the stay."  In re 

M.J.& K. Co., 161 B.R. at 590.  Only where the movant fails to make an initial showing of cause, 

however, may the court deny relief without requiring any showing from the debtor that it is entitled 

to continued protection of the automatic stay.    In re Sonnax Indus., Inc., 907 F.2d at 1285 (quoting, 

11 U.S.C. § 362(g)(1));  see also 3 Collier on Bankruptcy ¶ 362.10 (16th ed. 2016) (moving party 

required to make a showing of cause under §362(d)(1), then burden of proof, i.e. risk of 

nonpersuasion, shifts to party opposing motion).   

 33. Donlen is able to satisfy the initial burden of showing "cause" for relief from the 

automatic stay in that the Debtor is in continuing material breach of its obligations under the CAN 

Lease and the CAN MSA, by failing to make the required post-petition payment(s) of the charges 

due thereunder.    

 34.  As of September 18, 2020, Related Debtor BJ Services was is in default of its post-

petition obligations under the BJ US Lease and the BJ US MSA to Donlen and/or its affiliates  in an 

amount of over $786,000 in combined post-petition charges.  This is in addition to a default of more 

than $400,000 in pre-petition charges that were outstanding as of the Petition Date.  By virtue of the 

cross-default provisions in the CAN Lease and the CAN MSA, BJ CAN is likewise in default under 

the CAN Lease and the CAN MSA. 

 35. A debtor's failure to make payments on post-petition monetary obligations has long 

been determined to satisfy the "for cause" standard under §362(d)(1). See In re Skipworth, 69 B.R. 

526 (Bankr. E.D. Pa. 1987); see also In re Ocaisio, 97 B.R. 825 (Bankr. E.D. Pa. 1989) (the party 

moving for relief from the stay satisfies initial burden of production by introducing evidence of 
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debtor's continued failure to tender periodic payments on debt; burden then shifts to debtor to prove 

that adequate protection exists); In re Hinchliff, 164 B.R. 45, 48-49 (Bankr. E.D. Pa. 1994)  

(mortgagee met its initial burden of producing evidence that "cause" existed for lifting stay by 

introducing evidence of chapter 11 debtors' failure to make post-petition installment payments on 

mortgage debt; burden then shifted to debtors to establish that creditor was adequately protected).  

 36. BJ CAN is in possession of the Leased Vehicles that are owned by Donlen and 

continues to use those vehicles on a post-petition basis. BJ CAN’s Related Debtor affiliate has 

amassed a post-petition delinquency of over $786,000. Nothing in the Bankruptcy Code allows the 

Debtor to demand that Donlen continue to honor the CAN Lease and CAN MSA while it breaches 

its material payment obligations under those same agreements. 

 37. Likewise, nothing in the Bankruptcy Code requires Donlen to continue to extend 

credit to the Debtor post-petition. Donlen has thus far expended approximately $400,000 of its own 

money in the post-petition period on account of services received by the Related Debtor BJ Services 

under the BJ US MSA. The automatic stay does not require Donlen to go deeper into its own 

pocket, nor does it prohibit Donlen from declining to extend credit to the Debtor on a going forward 

basis.  Donlen has advised BJ Services that absent payment of the Post-Petition Indebtedness, there 

will be no further credit extended under the MSA effective as of close of business on Thursday, 

September 24, 2020 Additionally, out of an abundance of caution, Donlen has referenced the 

unavailability of going forward credit to the Debtor in this Motion, and determined to otherwise 

maintain the status quo pending the resolution of its Motion for relief from the automatic stay. See 

Citizens Bank of Maryland v. Strumpf, 516 U.S. 16 (1995). 
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POINT II 

DONLEN IS ALSO ENTITLED TO STAY RELIEF UNDER 
 11 U.S.C. §362(d)(1) BECAUSE THE DONLEN AGREEMENTS 

CANNOT BE ASSUMED OR ASSIGNED 
 

A. The Debtor Cannot Provide Adequate Assurances of Future Performance as 
Required by the Bankruptcy Code. 

 
38. The Bankruptcy Code provides that, subject to court approval, a debtor may 

assume or reject any executory contract or unexpired lease to which it is a party.  11 U.S.C. § 

365(a). A bankruptcy court order is required in order for a debtor to assume an unexpired lease or  

executory contract.  11 U.S.C. §365(a).   

39. There is no doubt that the CAN Lease is an unexpired lease and that the CAN 

MSA is an  executory contract.  A contract is executory if the parties’ obligations under the 

contract “are so far unperformed that the failure of either to complete performance would 

constitute a material breach excusing the performance of the other.”  In re Pacific Express, Inc., 

780 F.2d 1482, 1487 (9th Cir. 1986) (citing Countryman, Executory Contracts in Bankruptcy: 

Part I, 57 Min. L. Rud. 439, 460) (1973)).  Here, both Donlen and the Debtor have continuing 

performance obligations under the CAN MSA. Donlen has a contractual obligation to provide 

administrative services incident to the Leased Vehicles and Owned Vehicles.  The Debtor 

obligated to pay Donlen for the services provided and/or reimburse Donlen for payments made to 

third party providers for services facilitated by Donlen.  Additionally, inasmuch as Section 8 (e) 

of the CAN MSA provides that it is an integrated agreement with the other Donlen Agreements 

(including the CAN Lease) the Debtor’s obligations under the CAN Lease (e.g., the Debtor’s 

obligation to maintain the Leased Vehicles in good repair) is likewise a continuing obligation of 

the Debtor under the CAN MSA. 
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40. The legislative history indicates that, in permitting assumption, bankruptcy courts 

must protect the non-debtor’s bargain, including nonmonetary considerations, under all contracts.  

H.R. Rep. No. 595, 95th Cong. 1st Sess. 348 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6034-

6305; see also, In re Ionosphere Clubs, Inc., 85 F. 3d 992, 999 (2d Cir. 1996) (Congress’ intent in 

imposing cure and adequate assurance conditions on ability of bankruptcy debtor to assume 

executory contract was to ensure that contracting parties receive full benefit of the bargain if they 

are forced to continue performance).   

41. Where there has been a default in an executory contract, as there has been with the 

CAN Lease and the CAN MSA, a debtor must clear three (3) specific hurdles as a condition of 

assumption:   That is 

(b)(1) If there has been a default in an executory contract or unexpired lease 
of the debtor, the trustee may not assume such contract or lease unless, at the 
time of assumption of such contract or lease, the trustee -- 
 

(A) cures, or provides adequate assurance that the trustee will 
promptly cure, such default . . . ; 

 
(B)  compensates, or provides adequate assurance that the trustee will 
promptly compensate, a party other than the debtor to such contract 
or lease, for any actual pecuniary loss to such party resulting from 
such default; and 

 
(C)  provides adequate assurance of future performance under such 
contract or lease. 

 
11 U.S.C. §365(b)(1). 

42. Compliance with each requirement is required before assumption can be approved.  

See In re Rachels Industries, Inc., 109 B.R. 797, 802 (Bankr. W.D. Tenn. 1990) (citations omitted).   

43. In this case, the Debtor is incapable of satisfying the third prong, providing adequate 

assurance of future performance under the CAN Lease and CAN MSA as required under 11 U.S.C. 
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§365(b)(1).  Specifically, as set forth in the Joint Plan, the Debtor already has sold almost all of its 

assets including its going-concern operations.  The Plan further professes that any lingering assets 

will be disposed of and liquidated by the post-confirmation Debtor and/or a Liquidating Trustee.  

Without any continuing operations, there can be no future performance at all, let alone adequate 

assurances thereof.  There are no operations so there is no one to drive and maintain the Leased 

Vehicles.  There are no operations so there is no income to pay rental, maintenance and insurance 

for the Leased Vehicles.  That being the case, the Debtor cannot satisfy the third prong of Section 

365(b)(1) and therefore cannot assume the CAN Lease or the CAN MSA.  Accordingly, Donlen is 

entitled to relief from the automatic stay.   

B. The Debtor Cannot Modify or Bifurcate the CAN Lease or the CAN MSA or 
Otherwise Assume and Assign a Single Contract to Multiple Purchaser/Assignees 

 
44. An executory contract may not be assumed in part and rejected in part.  Century 

Indem. Co. v. Nat’l Gypsum Co. Settlement Trust (In re National Gypsum Co.),  208 F.3d 498, 

506 (5th Cir. 2000) (citing COLLIER ON BANKRUPTCY § 365.03[1]). “Where the 

debtor assumes an executory contract, it must assume the entire contract, cum onere—the debtor 

accepts both the obligations and the benefits of the executory contract.”  In re National Gypsum 

Co., 208 F.3d at  506 (citing  NLRB v. Bildisco & Bildisco, 465 U.S. 513, 531, 104 S.Ct. 1188, 

79 L.Ed.2d 482 (1984)). A debtor may not assume parts of a single, indivisible agreement while 

rejecting other parts.  It must assume or reject an agreement in toto.  Sharon Steel Corp. v. Nat'l 

Fuel Gas Distribution Corp., 872 F.2d 36, 40 (3d Cir. 1989); In re Teligent, Inc., 268 B.R. 723 

(Bankr. S.D.N.Y. 2001); In re Buffets Holdings, Inc., 387 B.R. 115, 119 (Bankr. D. Del. 2008). 

45. In this case, the Debtor is well into the liquidation process, having sold most of it 

its assets and virtually all of its going concern operations.  The Leased Vehicles themselves are 

tied to various business units or assets that the Debtor has already sold and there are substantial 
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issues as to the location and possession of the Leased Vehicles.  The Debtor has further inquired 

about allowing each of the purchasers to retain the Leased Vehicles attributable to the assets 

and/or operations purchased by them.  The problem is one single lease and one single services 

agreement cannot be assigned to multiple separate parties.  The Bankruptcy Code does not allow 

a single indivisible lease or executory contract to be bifurcated, divided, cloned, or otherwise 

modified.  It can only be assumed as is and en toto, and, of course, subject to the requirements of 

11 U.S.C. 365(b)(1).  Here, there is no single party to which the Donlen Agreements can be 

assigned.  Accordingly, assumption and assignment is not a possibility and Donlen is entitled to 

stay relief. 

POINT III 

 DONLEN IS ALSO ENTITLED TO STAY RELIEF  
 UNDER 11 U.S.C. §362(d)(2) 

 46. Donlen is separately entitled to stay relief under 11 U.S.C. §362(d)(2).  This portion 

of the statute provides that stay relief shall be granted if: 

 (A) the debtor does not have an equity in such property; and  
 
 (B) such property is not necessary to an effective reorganization.   
 
11 U.S.C. §362(d)(2).   

 47. The "property" at interest is the CAN Lease and the CAN MSA and the Debtor does 

not have "an equity" in either the CAN Lease or the CAN MSA.  Moreover, the Debtor cannot, as a 

matter of law, assume either of the Donlen Agreements because it cannot provide adequate 

assurance of future performance as required under 11 U.S.C. 365 (b)(1) nor can it divide, bifurcate 

or otherwise modify the Donlen Agreements so they can be assigned to multiple assignees.  Since 

the Donlen Agreements cannot be assumed, or assumed and assigned, they are not necessary to an 

effective reorganization.   
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POINT IV 

THE "NON-MONETARY PROVISIONS" OF THE CAN LEASE, A ARE 
ENFORCEABLE BY DONLEN AGAINST THE DEBTOR AND 

THE DEBTOR SHOULD COMPLY WITH THESE PROVISIONS 
 

 48. Once the Debtor’s rights under the CAN Lease are terminated as a result of the 

Debtor's breach(es), the Debtor is required to satisfy certain "non-monetary" obligations.  For 

instance, pursuant to Section 16 of the CAN Lease, upon termination of lease rights, the Debtor no 

longer has any right to possess or use the Leased Vehicles and is required to immediately surrender 

same to Donlen.  What’s more, if the Debtor fails to surrender the Leased Vehicles, Donlen is 

authorized to repossess same. 

 49. Donlen requests that any Order granting stay relief also compels BJ CAN to comply 

with the post-termination, non-monetary obligations imposed under the CAN Lease with respect to 

the Leased Vehicles.  Numerous courts have held that a debtor’s post-termination obligations under 

a lease remain valid and are enforceable after termination. Dunkin Donuts v. Martinez, No. 01-

3589-Civ, 2003WL 685875, at *12-13 (S.D. Fla. Feb. 21, 2003); see also Thor 725 8th Ave. LLC v. 

Goontilleke, No. 14 Civ. 4968 (PAE), 2015 WL 8784211, at *6 (S.D.N.Y Dec. 15, 2015);  A. 

LoPresti & Sons, Inc. v. Gen. Car & Truck Leasing Sys., Inc., 79 F. App’x 764 (6th Cir. 2003). 

 50. Donlen therefore seeks the entry of an order compelling the Debtor to satisfy its 

post-termination obligations.  Additionally, Donlen requests that any Order entered by the Court 

provide that (i) to the extent that the Debtor might fail to comply with its non-monetary, post-

termination obligations within a certain defined time frame, Donlen be authorized to repossess the 

Leased Vehicles and (ii) the Order be effective immediately so that the arrears can be contained and 

the Leased Vehicles can be returned to their lawful owner. 
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CONCLUSION 

 Donlen respectfully submits that ample grounds exist for relief from the automatic stay 

under 11 U.S.C. § 362(d)(1) and respectfully requests that stay relief be granted to it for the 

purposes of terminating the Debtor’s rights under the CAN Lease and CAN MSA.  Donlen further 

requests that any Order granting stay relief also compels the Debtor to satisfy its post-termination 

non-monetary obligations, and in the event that the Debtor fails to do so, Donlen seeks authorization 

to enforce its post-termination remedies including, but not limited to, its rights to repossess the 

Leased Vehicles as provided for in the CAN Lease, with a reservation of its rights to seek allowance 

of an administrative claim for the costs associated therewith under 11 U.S.C. 503(b), as well as a 

reservation of any other rights and/or remedies it may possess.  

Dated: September 24, 2020   By:  /s/ Artoush Varshosaz      
       
      Artoush Varshosaz 
      Texas Bar No. 24066234 

K&L GATES LLP 
1717 Main Street - Suite 2800 
Dallas, TX 75201 

      Telephone: 214-939-5659 
      Fax: 214-939-5849 
      Email: artoush.varshosaz@klgates.com  
 

      and 
 

Daniel M. Eliades 
New Jersey Bar No. [   ] (pro hac to be filed) 
David S. Catuogno 
New Jersey Bar No. 040511990 (pro hac to be filed) 
K&L GATES LLP  
One Newark Center, 10th Floor 
Newark, NJ 07102 
Telephone: (973) 848-4000 
Facsimile: (973) 848-4001 
Email: david.catuogno@klgates.com  
 

Counsel to Donlen Trust, a Delaware Business 
Trust and Donlen Corporation 
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CERTIFICATE OF SERVICE 
 

I certify that on September 24, 2020, a copy of this document was served by electronic 
service on all counsel of record via the Court’s CM/ECF system. 
 

/s/ Artoush Varshosaz 
Artoush Varshosaz 

 
 

CERTIFICATE OF CONFERENCE 
 

I certify that on September 22, 2020, I conferred with counsel for the debtors regarding 
the relief sought in this motion and was informed that the debtors are opposed.   
 

/s/ David S. Catuogno 
David S. Catuogno 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
 
 
 
In re:  
 
BJ Services, LLC, et al.1 
 
Debtors.  

Chapter 11  
 
Case No. 20-33627 (MI)  
(Jointly Administered)  

 
  
 
 

CERTIFICATION OF JOSEPH MACHUTA IN SUPPORT OF  
MOTION OF DONLEN CORPORATION AND DONLEN FLEET 

 LEASING FOR RELIEF FROM AUTOMATIC STAY 
 
 

 Joseph Machuta, of full age, hereby certifies pursuant to Title 28 of the United States Code, 

Section 1746: 

1. I am employed by Donlen Corporation (Donlen Corporation and Donlen Fleet 

Leasing Ltd., as the context may require, hereinafter shall be referred to as “Donlen” or the 

“Lessor”) holding the title of Vice-President, Credit Risk Management.  

2. I make this Certification based on my personal knowledge, a review of the records 

of Donlen, and information available through employees of Donlen.  I am authorized to submit this 

Certification in support Donlen’s Motion for Relief from the Automatic Stay pursuant to 11 U.S.C. 

§362(d). 

 3. DFL and debtor BJ Services Holdings Canada, ULC (the “Debtor” or “BJ CAN”) 

are parties to (i) that certain Master Motor Vehicle Lease dated June 30, 2017 (the “CAN Lease”); 

                     
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: BJ Services, LLC (3543); BJ Management Services, L.P. (8396); BJ Services Holdings Canada, ULC 
(6181); and BJ Services Management Holdings Corporation (0481). The Debtors other that BJ Services, LC are 
referred to collectively as the “Related Debtors”).The Debtor’s service address is: 11211 Farm to Market 2920 
Road, Tomball, Texas 77375   
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and (ii) that certain Master Services Agreement dated June 30, 2017 (the “CAN MSA” and, 

collectively with the CAN Lease and the US Donlen Agreements defined herein, the “Donlen 

Agreements”)  A copy of the CAN Lease is attached hereto as Exhibit “A”.   

 4. Pursuant to the CAN Lease BJ CAN is authorized to possess and have quiet 

enjoyment of certain automotive vehicles owned by Donlen (the “Leased Vehicles”) which 

Leased Vehicles are set forth on the Schedules attached as Exhibit “B” hereto. 

 5. Pursuant to the CAN MSA Donlen provides certain financial and administrative 

services in connection with the Leased Vehicles and certain other vehicles owned by BJ CAN 

(the “Owned Vehicles”) including the facilitation with third party providers of other automotive 

related services incident to the Leased Vehicles and Owned Vehicles such as automotive 

maintenance and fuel purchasing privileges. A copy of the CAN MSA is attached hereto as 

Exhibit “C”. 

 6. The CAN Lease requires the Debtor to pay Donlen for its use of the Leased Vehicles 

on a monthly basis.  Specifically, Section 2(c) of the CAN Lease provides that “Lessor shall deliver 

monthly invoices to Lessee electronically, via FleetWeb®, or by other reasonable means, on or prior 

to the first day of the applicable month …. The monthly invoice for each month shall include all 

amounts due through and including the end of such month for each Vehicle for which the Rental 

Start Date has occurred …. lessee shall pay the monthly invoice for each month, in advance, on or 

prior to the 10th day or such month, by electronic transfer into the bank account specified by 

Lessor.”   

 7. The CAN Lease also provides at Section 3 that “[t]his Agreement is one of leasing 

only and Lessee shall not have or acquire any right, title or interest in or to any Vehicle except the 

right to use and operate it as provided herein. This Agreement is intended to be and shall be treated 
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by the parties hereto as a true lease….This Agreement evidences a net lease and Lessee’s obligation 

to pay rent and all other amounts payable by Lessee hereunder is absolute, unconditional and 

irrevocable and shall be paid without abatement, reduction, set-off or defense of any kind.”  The 

Lease does not include any purchase option on behalf of the Debtor/lessee and further sets forth a 

maximum lease term for each Leased Vehicle. 

 8. The CAN Lease further provides at Section 8 that “[v]ehicles leased hereunder shall 

be used and operated solely by Lessee and its affiliates in their respective trades and businesses and 

not any other third party. 

 9. The CAN MSA likewise requires the Debtor to pay Donlen for services rendered in 

connection with the Leased Vehicles on a monthly basis. Specifically, Section 4(b) of the CAN 

MSA provides that “[m]onthly invoices will be made available to Client electronically, via Fleet 

Web® or by other means reasonably selected by Donlen on or about the first day of each month and 

shall be net of any rebate due by Donlen to Client pursuant to subsection (d) of this Section. 

Invoices will reflect regular monthly fees due through the end of such month and other obligations 

due through such date. Client will pay Donlen the amount set forth on each invoice on or before 10 

days from invoice date, without any deduction or offset for any reason whatsoever, by electronic 

transfer into the bank account specified by Donlen.” 

 10. Section 9(a) of the CAN MSA further provides that “Donlen does not have a 

commitment to extend credit and may reduce or eliminate the credit line provided to …[BJ CAN] 

hereunder (with respect to third party costs incurred or financed by Donlen hereunder on behalf of 

…[BJ CAN]) at any time.”    

11. On July 20, 2020, BJ CAN along with the Related Debtors, filed voluntary Chapter 

11 bankruptcy proceedings with this Court (the “Petition Date”). BJ CAN has continued to operate 
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post-petition as a debtor in possession and in full control of its business and assets.  No trustee 

has been appointed in these jointly administered cases. 

 12. Related Debtor BJ Services LLC is in post-petition default of its obligations to 

Donlen and/or its affiliates pursuant to a separate Master Motor Vehicle Lease and a separate 

Master Services Agreement.2  The post-petition defaults of BJ Services LLC are set forth, inter 

alia, in the Motion for Relief from the Automatic Stay filed by Donlen Corporation and affiliate 

Donlen Trust in these jointly administered proceedings [Docket No. 723]. BJ CAN is in default 

of the CAN LEASE and the CAN MSA, inter alia, by virtue of the BJ Services defaults pursuant 

to certain cross-default provisions set forth in the CAN LEASE and the CAN MSA.     

 13. Pursuant to Section 16 of the CAN Lease  

“[i]f (a) the Lessee shall fail to pay … any rent or other obligation 
when due hereunder, or (b) Lessee shall otherwise fail to observe or 
perform any other covenant or obligation to be observed or 
performed by lessee hereunder …or (h) Lessee or any affiliate of 
Lessee shall be in default under the terms of any lease or other 
agreement entered into with Lessor, or any of its affiliates (the "Other 
Agreements'') …then the Lessee shall be in default hereunder…..  At 
any time after on or after the occurrence of a default, Lessor may 
notify the Lessee that all of the rights of Lessee hereunder and with 
respect to the Vehicles shall forthwith terminate and all Vehicles 
leased hereunder shall forthwith be surrendered to the Lessor or 
Lessor may repossess said Vehicles… In addition, at any time on or 
after a default hereunder, the Lessor may retain all resale proceeds 
and payments of any nature…received by Lessor including any 
resale proceeds…otherwise payable to Lessee… 

 

 14. Section 16 of the CAN Lease provides that Donlen may terminate all rights with 

respect to the Leased Vehicles, for reasons including the non-payment of rental charges and the 

unauthorized usage of Leased Vehicles and, in so doing, become entitled to immediate possession 

                     
2  Specifically (i) that certain Master Motor Vehicle Lease dated April 27, 2017 (the “BJ US Lease”) and (ii) that certain 
Master Services Agreement dated February 27, 2017 (the “BJ US MSA” and together with the BJ US Lease, the “US 
Donlen Agreements”).    
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of the Leased Vehicles.  Additionally, this Section also provides that, upon such termination, the 

Leased Vehicles must be surrendered to Donlen and that, failing such voluntary surrender, Donlen 

is authorized to repossess the Leased Vehicles.  

 15. Pursuant to Section 8 (c) of the CAN MSA 

If (i) Client shall fail to pay (or have available for PAD, if applicable) 
any payment obligation when due hereunder …or (vii) Client or any 
affiliate or Client shall be in default under the terms of any lease, 
maintenance, services, or other agreement entered into with Donlen, 
Donlen Trust, or any of their respective affiliates (the "Other 
Agreements") … then the Client shall be in default hereunder. If 
there is a default hereunder by Client, Donlen, at its sole option, may 
suspend services under this Agreement, or immediately terminate 
this Agreement… 

 

 I hereby certify that the foregoing statements made by me are true to the best of my 

knowledge and belief and that this certification is executed under penalty of perjury this 23rd day 

of September, 2020 

 

       /s/ Joseph Machuta   
      Joseph Machuta  
      Vice President, Credit Risk Management 
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an<l to lhc Vehicles. same shnl l be done by Lc�sor nr Lessee's  .:xpcnsc. For purposes of such fi l ings. the Lessee hcr.:by represents I hut its chief 
cxccutiv,; ollicc is locntc<I in the province ur state of British Cqlumbin i111d ils registered offk1,: or jurisdic1iu11 of inco1vormio11 is loc11tcd irl 
the province or state or 8rj1i�h Col11mbju . The Lessee het'ehy agrees w notify the Lessor promptly upon any change in either uf the 
foregoing locations. 

ll. USAGE. Lessee shal l  use und opimllc, ond 1>c11T1h use and opcrutio11 of each Vehicle in u careful mnnncr und in compliance with a l l  requiremcnts of
law and uny governmental authority, including sucl1 requ irements us pe11uin to the agt: und l icensing of drivers nnd to disclosurc ofl.cs.�ur'� int.:rest in
the Vehicle. In no event shall ony V ch icle be used or op1.m1tcd for uny i l lega l puq>osc, ur by a person under the illflucnce of alcohol or narcotics, nr for
the ttansponution of gooJ$ or persons for h ire, or for towing .i11y property other thnn i n  uecordance with the manu foc1urcr"s speci fications for any such
Vehicle or, un less the Lessor hns given its e.xprt--ss consent, for 1rnnspo11ution of explosive, rndioactiv .... Onrmnablc or huzurdnus muterials, ur in nny
manner or for i111y purpose that would cause a,ty in�umncc 1·cq11ired hcrcundcr lo be cuncclcd 01· suspended, or outside of Canadn. Defaul t  of 1his
provision l>y Les�cc shu l l be deemed :m incu, ohlc: 1h::f,1ult, regardless of whcthcr Lcssc.-e discontinues the prostribc1I 11sage constituting the dcfhuh.
Notwi1hst.111dirig th.: foregoing, unlt-"SS 111 1  event of d.:ruult has occu1,-ed and i5 continu ing or Lessor otherwise wichdrnws i ts consent, a V<,:hiclc maybe 
operated in the Unitl-<l Stntcs of /\mericu so long ns, ( i )  the Vehicle is usc:d principn l ly nnd pr·imuri ly witi1 i n  CaL1aclu �11d ( i i) the iL1surnru.:c dcscribecl in
Section I O  hercof'hus fu l l  nnd uninletrupt1.:d coverage during such op;;ra1ioll in the: United St11tc6 of f\mcricu. l 11 any event, Lc�scc agree� Ihm it shnl l
coi1linuc t() be obl igated 10 pay 11 II rent and al l other sums due he1 eundc:r cvcn if such Vch ich: is  l ocntcd m· becomes stmndcd or· impounded outside of
Canadn and sholl pay (01· reimburse Lessor) promp1ly upon dcrnaud for ull i.:ost� and c.xpe11sc (including t'l,nsonoble fccs ot'local counsel) for obtaining
posscssio,1 of ony Veh icle loc1ttcd, impounded, or strnnclcd outside or Cu11ncl� and U'llr!Sporting such Vehicle back 111 C:inado, Veh icles leased
hcrcundcr shall be used and operated �ulcly by Lessee and Its affiliates in 1hcir rcsp<..>ctive tr'lld�s or businesses and not any other tlurd party. Lc:;see
Nlml l  promptJy supply Lessor with the nnmc and addre�s of cach driver (if nny) a��igncd to each Vch iol.: nnd the location or each Vehicle, and sh,1( 1
prrm1ptly update such infonnmion a; it 1111\y change from time to time. Le.;scc slmll p<.:m1i1 Lcssur 10 in�pccl uny Vd1iclc during normal business ho11r,; 
und upon r�'ltsonublc notice.

9. LNl>E.\·J NITY. l .css<..-c shall indem11i l)' nnd hold ha11nlt:.� the Lessor and Less(ir'� uOili:ncs and their respective ofliccrs, directors. employees mul
11gcnt s  from mid 11gnins1 any and all c laims, whether· arisins os a rosult of u11y pmducl l inbi l i ty, negl igence rir eo11truc1 action 1111(1 whcthct' assCJtt'.d
11gui11�t such indcrnni licd p�1ty with or without 1 i1 ig11tion {including r<..'!lso1rnble legul expenses), and any and ull l 1•s.�i:s, d�mogcs, i 1 1juric�. demands,
cost�. liabi li t ies. aud l!l(p..:nscs (col lec1ivcly, "Cluim�") :ll' ising out of or connected with this Agreement 1 1 1 t lcss cuu�cd hy tho negl igence, nross
neg ligence or wi l l fn l  rniscouduct of the Ll.!s�or, u11tl nny Cini ms arising 1iu1 of or c1>11ncctcd with the le;:nsc- , nmimcnonce, use, condition, opc1'lilii:,n or 
storage or nny \·r.h icle 01· any accident or ·incide111 in11olving nny vd1ick Ll.:S�llr �hal l pl'Omptly noi i fy l...:ssi:c or sucli ussc11ecl Cleims, and if the
interest,; of the lessor and Lcsscc arc 1101 nclvcrsc, rhe Lessee shnl l  be �111illed lo control I he defense thereof as lung ;1s it pnwide:- Lessnrwith cvid�11ce
satisfactory to Le.� •c,r lwhich may, .11 the rcq11est of Lessor. includt· evidence ofinsurancc or a surcry bond) 1h:H it hus the flnanci:11 ab i l i t>• lo pay �uy
potential amount 1hot mny b.: owed hy Lessor. This provision shull survive tcrn1in111iv11 ur this Agreement and 1l ic uppl ieublc LC11so Tcrlll for uny
Vehicle.

1 0. INSUIUNCE. 

(a) Without l imit ing 11ny nf the other provisions of this Agrccmenl, Lessee shnll, nt 1.cssec's own c.1:pcnse, pn>vidc the fol lowi11g insurnncc on each
uf the V chicles without interruption (in such lilnn nnd with such dcdt1cti hlcs u� nrc s:itisfoctory to Lessor): ( i) comprehensive fire nnd the!\
i11snrancc for 1hc actual c:ish \'nluc of the Vehicle; (i i) Cl)l lision insurnncc for the 11ctual cnsh va lue of the Vehicle; 1111d ( i ii )  motor vchielc
liabil ity insumncc in the amount specified from time to time by Lessor. wh ich, if110L tuhcrwisc speci fied, shul l  bl! u cumhi111.:d �i nglo l irnil ufnul
less 1h11n $2,000,000 for any one occitlenl for bodily injury or property damage (or $5,000.000 fo, Vehicles capable of tnm�-putting 9 or moru 
passengers) pr11vidcd, thcr<,: sha l l  be no sell�insurance retention or othlll' si1ni lt1r l imitation on the re�1>on�ibi l i 1y of the insurance company with
respect lo su1:lt l iabi l i ty cuvernge; provided, fur1hcr that such prohibi1i1.111 shii l l  nol >tpply to any commor-cially rca�mrnblc dcductible (in fonu aml
umouut npprovcd by Le�sor, wl1ich :imou111 is cum:ntly approved by Lcssc1r w bc $ I ,OOO per incident) pu1�'11ant 10 which lhe ir1su 11111cc company
may �et,k rc imburscmcrll frorn t .c-s.�ec {PS between such purtic:;) but thc it1su ranc.: company remains I iablc to all third party clairnnms {aud Lesi;ur
ns oddition�I insured) fur a l l  covered losses from the tim dol!nr loss up to the rcquirul pol icy l imit.

{b) ]..c,scc sh,1II u lso, nl Lcssee'.s e.�pen��. provide any other i nsuru11c.: 11ml po�, uny bond rhar may be required by any gcwe,·nme,uol authority n� a 
condition Ln or i n  connection with ihe use nr opc11ttio11 of ,iny Vehicle. f .cS$\!C sh11 ! 1  pl'Ocun.:: 1111<1 111ni11 1nin work,�rs' co111pc11salion insurnncc (11r 
mni 11te1 111nce oru legally pcnuiucd u11d g1>vt•111mci1t.t l ly approved prngnun uf�clf-insu,�mce) covering Lessee'� employees pursunm 10 npplicablc:= 
workers· co,npcnsotion l uwi; for work related injuric.� sufl\:rcd hy cmploye'-'� or Lessee. 

(c) A l l  insumncc with rcspe1:1 to the VcJhiclc8 sha l l  pl'Otect, ns their in l<:rcJ�t, moy uppear, the Lessee, the Lessor. nny lender. l ien-holder or similnr
p1111y h:tvi11g an in leres1 in thi= \ld1iclc 1hrn11gh th..i Lessor (upon r<!q11cs1 of l .cssor). and any pers(l11 rn' ory1111 i :1<1tio11 responsible for 1.he use Qr
opcn11 io11 or the Vehicle.

(d) l ,css.;c wi l l  provide Lessor on the dot.: hcrcor and nnnua l ly her·caflcr with 1111 updntcd certi ficate or insurance t w) evidencing the ,·cquirL"tl 
c(1verngc� fur the \/chicles as sci forth 11b11vi.:; (x) n.imiug Lessor us 011 uddi1 io11:il insu r,:<l and loss payee to thc cx\cnl 1 11' liubilitics assumed
hcrctmdt:r� (y) prnvicl ing u thi ity (30) day "111cclh1tion, 11011-renewul ur reduction in eovcmgc no1 i f1cot ion Ill I .e�stll' prnvision; 311d (,',) suning
coch undi:rnntc.:r wi l l  wuivc all rights of recovery, under subrogulion or 01hcrwis1·, ugainst Lessor. Foi lure nf Lessor lo dc111,111d any insur1111c:c
cu1·1i l1catc required ht:n:undcr or other cvidcncu of fu l l  compli!111cc with these insumncc rcquireme111s or fililurc •>l' I .:ssor lo idc111 i lY O deJiciency
from evidc1 1 oc: provided wi l l  not bu construed ll5 n waive!' ol' l�t1s�ec'� (li)l i�111io11 10 nrninl�in s11cl1 insurimcc. Al l  coverngt:.� required of Lcss..:c
wi l l  hc- primary o\'cr any insurance or sel l�inRurnncc program c.u·,·icd by LU.�)llf. Upon rcquL'St by Lessor in Cllllnc.,;tion wilh m1y octunl 11r
threatened l itigit1i n11 nr for mh.:r vu l id  bu sine.�� pllrp1 1�..:s. I t-.ssec: �! tal l provide I .:��nr wilh ci,rli ti,:d copi,,;; of all in.suranco policil-s requin.:cl
hrrcundcr. 
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Volue (culculuf<;d upon �ummdcr) am! tlm Residual rloor. ·1110 "Rc.sitl tull Floor'' shull llo.: an a1 11uu11t c<p1al to 1111: Re1cntion Pcn:enlngc of th1: 
Reference Value. For Vehicles sold 01 1hc end of1he Schcdulc Tenn, '·Retcnilon Percl.'nt ngc•· 1lht1l l 111oun 1 7% ond "R�fc1·cnce Vuhu(' shall meun 
the capita l ized co�1 of the Vehicle. Fm· .tl l  uthcr Vehicle.�. ''ltclenUon Percentage'' shal l m�-tm 1 3% and '"Rtifer�nce V11 tuc'" shal l mt.·im the 
Depree inled Value at lh0 bcgiirniog of the la..�t ful l calcmlar month prior to surremler. 

1 4. ODOM ETMl. DISCLOSU RE STATE.l'vl ENT. Pur1,uarn 10 this Agreemcm and nny applicable rc<Juircmenls of lnw, Lessc.! shol l  disclose the 
milcngc of each Vehicle to Lc..��or in eonnec1io11 with the tran�fcr of ownCNhip of each Vehicle. Fni lurc to cnmplete nn odometer dlselnsur� 
stntcment or muking ll fillsc statement moy n·sult in Ones and/or impi·l�unmenr In nccorc!Bncc with lnw. Lessee ogrecs tu puy an admi11is1rn1ivc 
fee n..-:isonably determined by l,t:ssor in its discret ion if Les�cc fails to provide a rc.-quircJ odometer or dmnagc disclosu1c stulcmcm al thi.: timi.: of 
sum:nder ol' a,1y \/chicle. 

1 5. ,\SSIGNI\'IENT OF  WARRANTt ES; NO CONSEQUENTIAL DAMAGES; FORCE �-L\J IWRE. The Lessor wil l  a�siy11 or otherwise make 
ovai lablc lo the L1:ssce a l l  of the Lessor's rights, iL111y, under the 111n1111foctuna's wnm1nty on each Vd1ide folly to the cxlcnl thut �uch righ1s nro 
tlSsig11nblc. Acccpto11cc of del ivery of a Vehicle by th..: Lessee's representat ive shull constitute Lcsso.:e's ncknowlcdgmcnt 1h01: ( i )  the Veh icle is the 
mnkc 1i11d model and is equipped a� specified by Lesst:c und ( i i) the Veh icle is an authorized addition under this i\greemcmt. LESSOR IS NOT /\ 
PRODUCER, MANUFACTURER, DESIGNER OR DISTRIBUTOR OF THE VEHICLES ,\ND LESSEE ACKNOWLEDGES THAT r.ACH 
VEH ICLE OR.DEREIJ HEREUNDER IS OF A DESIGN SELECTGD BY LESSEE AND IN ITS JUDGMl!1 T IS SUITABLF. FOR ITS 
PUHl'OSES. l ,ESSllE H .EREBY CONrl RMS AND AGREES Tl !AT THE LESSOR HAS MADE NO REl'RESENT,\TIONS OR WARltANTIES 
OF ANY K IND, EXPRESSED OR IMPLIED, \VITI I RESPECT TO AN Y VEH ICLE AND LESSOR SHALL NOT AU. LIABLE F(>R ANY SUCH 
REPRESENTATIONS OR WARRANTJES fNCLUDI.NG \VARRi\NTl l!S AS TO DESIGN, QUALI TY OR CAPACITY. AND TII ERE IS NO 
l 'MPUE lJ WARRANTY OF MERCI IANTABILITY OR OF 1-'ITNESS FOR A PARTICULAR PURPOSE. IN NO EVl.!NT S1 IA l .l� EITHER 
PARTY BE LIA BLE POR CONScQUENTIAL, SPF.CIAL OR INCIDENTAL DAMAGES OF TI IG  OTHER EXCEPT WITH RESPECT TO 
TH I RD PARTY IN l)F.MN ITY CLAIMS. Neither p;nty slrnll be l i :ih lc for any fai lure or delay in 1he pcrf<mnt1ncll ofany pmvision hereof{i11cluding, 
in the case of LcSS(1r, dcl ivc1y of any Vehicle) 1·csu l ting from acts uf God, net� of civi l or mi l i tary authority, acrs of public enemy or 1crrori.sm. 
CJ'lidcmic, ci vi l  dislurbnnec, insumiction. cxplosicm, earth<Juokc, the elc1m:nts1 lire or other e�sunlty, rioL�, ,mikes or other lubor diffi1:ulties, 
gnvenum.:ntal rcgu futions or 1cstrictio11. nr ony 1:ausc b11yond such pmty·s control provided 1lrn. 1 sucl1 pt1rty acts with rc11sonable di l igence provided, 
howeve1·, in no event shall either p11rly be excu�cd pursuant 10 the tc1111s orthis Sect iou from the pcrfonnunce of any pnymcnt obligation hereunder 

(which, i 1 1  the event ofn casuolly loss, �hall bc ns set fo11h in Section 12(b) hcreQf), cmnplinncc with lnw or, in the case of Lcs:;ec, complium:e with 
the i nsurmtcc retJuircmcnts ser forth herein. 

J 6, DJ::f'AULT. If (a) Lcsscc shnll foil to pay (or have ;ivni loblc tor PA Ds) nny rent 01· otht:r payment obli�ation when due hcreumler or fail to maintain 
insurance rcq11ircd hereunder, or (b) Lessee shal l l,thcrwisc fail to observe or perform ,111y other covcnn11l or obligat ion LO be ()[J5crvl:d or perlcmm.·d 
by 1 .cssec hc1·c11ncler, and such fai lure co11ti 11\les for a period of rive days from the in i t ial occurrence thc1·eof, or (c) !here sha ll be fi l l.:d by or against 
Lessee or any gumanlor any pctidon in bankruptcy under any prov incinl, slate or lcden1l l uw, nr n receiver or tmstce shal l be appoin ted for its 
business or pmp.,rty or Lessee 01· uny g1111rnntur shall 1nnkc nn :issignmenl lor the hcnelit of crccliturs, or (d) I.C1JS<:i.! 11r nny guar1111tor shull c;.:11sc to 
c,perutc or shall sell all or �ubstnmia l ly i1l l  or its 11ssct� u, 1111 en tity not nppro\'o.:d by Lcss<11· h1 writing or tlmr has 1101 <:.�pr<:s�ly as�u 111ed lh is 
/\grei:111.,11t, or (<.l) Lessee or uny gu;irmttor sha l l  foil to be or rcmuin solvcnr, or ( f) LcSsec shall umke or pcnnit :111y l ien. ,\llliclnn.:nt or levy lo bl! 
asscrlcti uguinst any Vehicle which �hnl l  1101 l>c 1-emuvo.=d wi th in l!Vt! days. or (g) there shull be a nmlcl'ial cleteriomtiou i n  the ercd itworth inc.�s or 
rinancial coudition of L1:ssco or 1111y guurnntor, inclutling, wilhvu1 li111i tt11 ion, due to any consolidation or merger of �uc:h pnrty with 01· into ony other 
entity or Les�.:e or any gu,1ro11tor shal l otherwise 1101 1 11cc1 current credi t  stanJiml� of Lessor (Including, without l imi tnlion, due to any chungo of 
control or dctl'rio1-a1io11 of the credit condition <Jf any parent compuny or any guarmllor of Lc.�scc), or (h) Lcs�cc or any nffi l inrc of Lessee shnll be in 
<lcfoulr under cite temis of any lease or other agreement c1Hcre<l in to with Lc��ur, or any of its uffiliotcs (the "Other Ag,·cements'·), or (i) Lessee. any 
pt1rcnt company or any g11ar11111or, or nny principal owner, �cnior officer 01· dirc.;tor of any ofrhc foregoing, is convictttl ofn  folony, rhcn the Lcss1.-c 
shall be in dcfuult her.·11111h:r. At any 1i 1 1 1e on or 111\\Jr the ucc11rrcnce ofa dclitull, i .cssor may 1 101 ify l.cs�cc that n i l  of the rights of Lessee bero.:umkr 
ancl with rcspcci to the Vehic les sha l l  rc111hwl1h te11nina1c and nil Veh icl"s h;use<l hereunder sh11II forthwith be �urn:ndcrcd to Lessor or l.��or muy 
rcpv::,�css 8nitl Veh icles wi1ho111 Cil\trl order or other 111·uccss ot' lnw, and for such purpose Lcs�11r (or its dc.:..{igncc) n 1:1y c111crupon any prc111iScs where 
che Vehic le� 111ay be nnd in co111pli1111cc with al l  applicable laws, remove chc �nm.::. anJ in connection with any such dcfnul l ,  Lcssorn1ay cxt!n;isc m1y 
other rc111cdy ut lnw or equity nvuililblc to 1.c.;scu·, notice 1hcrcofhci 1 1g c.�prcssiy wni vcd by Lc.:..�see. Lc:.�sor's nction 01· iili lun.: In net on ouc n:1 1 1edy 
constitutes 11ei1hcr 1111 dcc1ion to be l imi1cd 1h.,rcto nm· ,I wuiwr of 1111y otho.ir remedy or a release of Lessee rro111 the l iahi l i ty lo retun1 the Vehicles nr 
for nny loss ,1r claim by the Lessor or its ar11 l i utcs with rcspcc1 theretn. Alier rhc occurre11cc of a defaul t, Lessur muy, consis1cnt with i ts ownership or 
the Vehicles :md anything in this Agreement to the contrary 1101wl1hstnncii11g, deal with the Vehicles in m1y 111:11t110.:r i L  �"cs tit and mny, withour noticc. 
but shall not be oblii;alcd to, �ell Vchh.:lcs or uny uflhcm. at a public or pri ,'tllc sale, upun such lcnn� ns Lc.�,or 111;1y clcem 1uhiS!lblc. and in thc cvcnt 
of unv s11ch �ale 11r sa le.� the Lc,sor shal l .  in ndditio11 10 n l l  other riehcs or r,·1ni;clics hereunder, h.:: ent i tled w rctuin ns owner of such Veh icles n i l  
proc1�cds of  nny and n i l  such snle�. Jn addition. n 1  .111y lime on rn· ali�r a defaul t hereunder, the Lc.�sor nmy rein in :1 l l  1·csalc IJrocccds 1111d payments of 
ony naturo.: theretofore or 1hcre11ftcr received by Le,;sor including :my result· prncL'Cds, refunds und other sums. i t'nny, otherwise p:1y,1hh: 10 the Lcssce 
under Section 1 2  hereof or Ull)' otho.:r prn,;s.ion of th is AgrCcJm:nt. Lessor shu l l  al�n he entitled 10 rceovcr frcun the Lessee .1I I  unpoid 111011thly n.:ntal 
payment. 1,,r lhl.l n:nlnl 1e1111 os pmvidetl 1 1 1.:n.:in 1 1 1 1< 1 all oddit io11til rc111� (w, calcuh11ed pnrsuam 10 Section 12 h111 subject to Section 1 3) in rcspccrnf 
the Vchicl.:s sold and n l l  1uJdi 1 imu1l s11111s, if an)', due and unpaid, togcrhcr with co�ts 011<1 c1-pc11scs, including n:M1111ahle 1Htorneys' feci;, incmTcd by 
Lc.ssor in rcpossc:s�ion of the Vehicles nnd in the cnfol'CC111enl of its rights a11d 1·c1 11edie� under this Sccliun 1 6  or uny \lth..:r pro\ ision of th is 
Agrcct11.::1H. T,, tl,c cl(t,;:m pcnnilL.::d by lnw, the pnn·ics hc1•cto hcrchy nr,n.:c that in lhc event 1h111 L,;:�s,;c liks for prull!ction und.;?1' ,1ppl ic.1blc 
bankruptcy laws. t l 1t: t.1o.,;sce shri l l  assume or reject this Aiin:c:1 1 1i.:111 on ur prior tn the (,(lth day a lh�1· the 1h11c or su.;h tl l i ng. 
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DVN Year Description In Service Date Dep Rate Orig Cost Book Value
782686 2018 FORD F-150 2018-03-22 2.25 39816.54 12940.44
782687 2018 FORD F-150 2018-03-22 2.25 39816.54 12940.44
775075 2018 FORD F-150 2018-03-12 2.25 42739.36 12928.52
775076 2018 FORD F-350 2018-03-12 2.25 60969.19 18443.08
775103 2018 FORD F-350 2018-02-26 2.25 60455.45 18287.70
775104 2018 FORD F-350 2018-02-26 2.25 60455.45 18287.70
775105 2018 FORD F-350 2018-02-26 2.25 60455.45 18287.70
776924 2018 FORD F-550 Chassis 2018-02-21 2.25 62193.48 18813.63
776926 2018 FORD F-550 Chassis 2018-02-21 2.25 61394.82 18572.04
758954 2017 FORD F-350 2018-01-19 2.25 72287.16 18613.98
766752 2017 FORD F-350 2018-01-19 2.25 65206.87 16790.92
758955 2017 FORD F-350 2018-01-18 2.25 73114.60 18826.96
758958 2017 FORD F-350 2018-01-17 2.25 71695.44 18461.49
763696 2017 FORD F-350 2017-11-28 2.25 63742.08 14979.28
763699 2017 FORD F-350 2017-11-28 2.25 63742.08 14979.28
763701 2017 FORD F-350 2017-11-28 2.25 63742.08 14979.28
763702 2017 FORD F-350 2017-11-28 2.25 63436.08 14907.54
763703 2017 FORD F-350 2017-11-28 2.25 65003.55 15275.83
766649 2017 FORD F-350 2017-11-28 2.25 63955.26 15029.60
763933 2017 FORD F-350 2017-11-21 2.25 63003.01 14805.63
763934 2017 FORD F-350 2017-11-21 2.25 63188.29 14849.13
763935 2017 FORD F-350 2017-11-21 2.25 63210.64 14854.48
486046 2015 FORD F-350 2014-12-30 1.75 46182.32 0.00
420123 2013 FORD F-150 2013-08-05 1.75 38477.07 0.00
353561 2012 FORD F-550 Chassis 2012-12-14 2.00 83774.25 0.00
349152 2012 FORD F-350 2012-08-16 1.75 41822.53 0.00
349133 2012 FORD F-350 2012-08-07 1.75 41698.53 0.00
339260 2012 FORD F-150 2012-05-07 1.75 33961.62 0.00
331460 2012 FORD F-150 2012-02-28 1.75 36013.75 0.00
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Months Billed Driver Name Driver City Driver Province / Province License Plate
30 Pool / Dave Hodgess - Frac Clairmont AB BZF7455
30 POOL/Curtis Johnston Clairmont AB BZF7454
31 Hodgess, David Clairmont AB BZG3329
31 Cooper, Justin Clairmont AB BZG3328
31 Arseneault, Davin Clairmont AB BYY3527
31 Murray, Adam Clairmont AB BYY3528
31 Collier, Alan Clairmont AB BYY3529
31 Pool / Vanderkaa Clairmont AB BYY3668
31 Pool / Vanderkaa Clairmont AB BYY3667
33 Pool / Dave Hodgess - Frac Clairmont AB BYV1712
33 Flavelle, Travis Clairmont AB BZB8617
33 McInnis, James Red Deer AB BYV1711
33 Gray, Dan Red Deer AB BYV1710
34 Pool / Dave Hodgess - Frac Clairmont AB BYR6535
34 Pool / Dave Hodgess - Frac Clairmont AB BYR6532
34 Knight, Shuan Clairmont AB BYR6533
34 Balmer, Kevin Red Deer AB BYR6534
34 POOL/Jess Donahue Red Deer AB BYR6531
34 Rye, Mark Clairmont AB BYR6546
34 POOL/Jess Donahue Red Deer AB BYP9412
34 POOL/Jess Donahue Red Deer AB BYP9413
34 POOL/Jess Donahue Red Deer AB BYP9414
70 Lewicki, Morris Clairmont AB BYK9843
86 POOL/Jess Donahue Red Deer AB BYK9853
94 POOL/James Evans Clairmont AB BYK9998
98 POOL/Justin Aymont Red Deer AB BYK9957
98 POOL/James Evans Clairmont AB BYK9970
99 Pool / Chad Arnold - parts Red Deer AB BYK9814
99 POOL/Curtis Johnston Clairmont AB BYK9817
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
 
 
 
In re:  
 
BJ Services, LLC, et al.1 
 
Debtors.  

Chapter 11  
 
Case No. 20-33627 (MI)  
(Jointly Administered)  

 
  
 
 

ORDER GRANTING MOTION OF DONLEN CORPORATION AND DONLEN FLEET 
LEASING FOR RELIEF FROM THE AUTOMATIC STAY AND FOR  
AUTHORITY TO TERMINATE DEBTOR’S RIGHTS UNDER LEASE  

 
 Upon the Motion (the “Motion”) of Donlen Corporation (“DC”) and Donlen Fleet Leasing, 

Ltd. (“DFL”) (DC and DFL, hereinafter, as the context may require, shall be referred to as 

“Donlen”) pursuant to 11 U.S.C. § 362(d) for, inter alia, the entry of an order for relief from the 

automatic stay authorizing Donlen to pursue its rights and remedies,  inclusive of the termination, 

under (i) that certain Master Motor Vehicle Lease dated June 30, 2017 (the “CAN Lease”) between 

debtor BJ Services Holdings Canada, ULC (the “Debtor” or “BJ CAN”) and DFL; and (ii) that 

certain Master Services Agreement dated June 30, 2017 between the Debtor and DFL, (the “CAN 

MSA” and, collectively with the CAN Lease and the US Donlen Agreements defined herein, the 

“Donlen Agreements”); and this Court having jurisdiction over this matter pursuant to 28 U.S. C. §§ 

157 and 1334; and this Court having found that this is a core proceeding pursuant to 28 U.S. C. §§ 

157(b)(2) and that this Court may enter a final order consistent with Article III of the United States 

Constitution; and this Court having found that venue of this proceeding and the Motion in this 

                     
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: BJ Services, LLC (3543); BJ Management Services, L.P. (8396); BJ Services Holdings Canada, ULC 
(6181); and BJ Services Management Holdings Corporation (0481). The Debtors other that BJ Services, LC are 
referred to collectively as the “Related Debtors”).The Debtor’s service address is: 11211 Farm to Market 2920 
Road, Tomball, Texas 77375   

Case 20-33627   Document 745-4   Filed in TXSB on 09/24/20   Page 1 of 3



2 
307930817 v1 

district is proper pursuant to 28 U.S. C. §§ 1408 and 1409; and this Court having found that notice 

of the Motion and opportunity for a hearing on the Motion were appropriate and no other notice 

need be provided; and this Court having reviewed the Motion and the Certification of Joseph 

Machuta in support of the Motion, and having heard the statements in support of the relief requested 

therein at a hearing before this Court (the “Hearing”); and this Court having determined that the 

legal and factual bases set forth in the Motion and at the Hearing establish just cause for the relief 

granted herein; and upon all of the proceedings had before this Court; and after due deliberation and 

sufficient cause appearing therefor, it is HEREBY ORDERED THAT: 

 

1. The Motion is GRANTED;  

2. Within two (2) days following any notice of termination issued by Donlen, the 

Debtor shall surrender the automotive vehicles set forth in Exhibit B Certification of Joseph 

Machuta submitted in connection with the Motion (the “Leased Vehicles”) and/or cooperate in the 

location, surrender or repossession of the Leased Vehicles in the time and in the manner provided 

under the CAN Lease. To the extent necessary, the Related Debtors shall cooperate and assist in the 

surrender of the Leased Vehicles.  

3. In the event that BJ CAN does not surrender the Leased Vehicles or otherwise 

cooperate in the surrender of the Leased Vehicles, Donlen is authorized to identify, locate and 

repossess all such Leased Vehicles in any manner or fashion that is consistent with the applicable 

law(s) of the jurisdiction where the Leased Vehicle(s) may be located.  In the event that the Debtor 

does not satisfy its obligations with regard to surrender of the Leased Vehicles as set forth in the 

CAN Lease and/or this Order, Donlen shall be allowed a chapter 11 administrative claim for all 

reasonable costs and fees incurred by Donlen related to its efforts to identify, locate and repossess 

the Leased Vehicles.  
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4. Nothing herein shall serve to waive, extinguish or compromise the rights and/or 

monetary claims of Donlen, inclusive of its affiliates, against the Debtor and/or any of the Related 

Debtors, any guarantor(s) or any other individuals/entities.  The rights of Donlen to assert an 

administrative claim, a rejection/termination claim, and/or an unsecured claim against the Debtor(s) 

and/or guarantors are expressly preserved. 

5. Nothing contained herein shall be deemed or construed to: (a) limit Donlen to the 

relief granted herein; or (b) bar Donlen from seeking other and further relief (including without 

limitation relief from the terms of this Order) for cause shown on appropriate notice to parties-in-

interest entitled to notice of same.   

6. The terms and provisions of this Order shall be binding upon the Debtor and the 

Related Debtors and any subsequent trustee and/or committee that may be appointed in the 

respective Debtors’ bankruptcy proceedings and shall survive dismissal of any of these jointly-

administered bankruptcy cases. 

7. The notice provisions of Fed. R. Bankr. P. 4001(d) have been satisfied, complied 

with or otherwise excused. This Order shall be effective immediately upon entry and shall not be 

subject to the fourteen (14) day stay provided for under Fed. R. Bankr. P. 4001(a)(3).  

8. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Order. 

  
 
 
 
 
              
      HONORABLE MARVIN ISGUR 
      UNITED STATES BANKRUPTCY JUDGE 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 

 
In re: 
 
BJ Services, LLC, et al.1 
 
                                    Debtors. 
 

  
Chapter 11 
 
Case No. 20-33627 (MI) 
 
(Jointly Administered) 
(Emergency Hearing Requested) 
 

 
GACP FINANCE CO., LLC’S EMERGENCY MOTION  

FOR RELIEF FROM THE AUTOMATIC STAY 
 

This motion seeks relief from the automatic stay. If you oppose the motion, you should 
immediately contact the moving party to resolve the dispute. If you and the moving 
party cannot agree, you must file a response and send a copy to the moving party. 
You must file and serve your response within 21 days of the date this was served on 
you. Your response must state why the motion should not be granted. If you do not 
file a timely response, the relief may be granted without further notice to you. If you 
oppose the motion and have not reached an agreement, you must attend the hearing. 
Unless the parties agree otherwise, the court may consider evidence at the hearing 
and may decide the motion at the hearing.  
 
Represented parties should act through their attorney. 
 

Emergency relief has been requested. If the Court considers the motion on an 
emergency basis, then you will have less than 21 days to answer. If you object to the 
requested relief or if you believe that the emergency consideration is not warranted, 
you should file an immediate response. 
 

 
 GACP Finance Co., LLC, Administrative Agent under that certain Term Loan Credit and 

Guaranty Agreement, dated as of January 28, 2019, among BJ Services, LLC, as the Borrower, 

 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are:  BJ Services, LLC (3543); BJ Management Services, L.P. (8396); BJ 
Services Holdings Canada, ULC (6181); and BJ Services Management Holdings Corporation 
(0481).  The Debtors’ service address is:  11211 Farm to Market 2920 Road, Tomball, Texas 
77375. 
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the Other Borrowers from Time to Time Party Thereto, the Guarantors from Time to Time Party 

Thereto, GACP Finance Co., LLC, as Administrative Agent, and the Other Lender Party Thereto, 

Goldman Sachs Lending Partners LLC and JPMorgan Chase Bank, N.A., as Joint Lead Arrangers, 

Goldman Sachs Lending Partners LLC as Bookrunner and Canadian Imperial Bank of Commerce, 

Barclays Bank PLC, and Citibank, N.A., as Co-Managers (the “GACP Term Loan Agreement”) 

and in its capacity as collateral agent under that certain U.S. Security Agreement and that certain 

Canadian Security Agreement, both of even date therewith (in all such capacities, the “Agent” and 

together with the lenders under the GACP Term Loan Agreement, the “GACP Secured Parties”) 

respectfully files this Emergency Motion for Relief from the Automatic Stay (the “Motion”).  In 

support thereof, the Agent respectfully states the following: 

PRELIMINARY STATEMENT2 
 

1. The Agent through this Motion seeks relief from the automatic stay as to the vast 

majority of its collateral, namely that subset of the machinery and equipment that sits idle in the 

Debtors’ yards, at garages, with repairmen, in storage lots or otherwise not being utilized by the 

Debtors and is not being marketed in connection with the Debtors’ motions to sell the Cementing 

Business and Fracturing Assets (Dkts. 39, 160) (collectively, the “Idle Equipment”).  In addition, 

within the Idle Equipment, the Debtors own a fleet of more than 1400 trucks (the “Trucks”) as to 

which the Debtors have represented that they will seek to engage a liquidator in these cases to 

liquidate in the immediate future.3  In the event the Debtors fail promptly to pursue such relief and 

initiate such process, this Motion also seeks relief from stay as to the Trucks. 

 
2 Capitalized terms used but not otherwise defined in this section shall have the meanings given in 
the GACP Term Loan Agreement. 
 
3 The Agent is not opposed to the Debtors retaining the same liquidators that the Agent would 
retain to liquidate the Trucks, which is what the Debtors have told the Agent that they intend to 
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2. The automatic stay is one of the most fundamental debtor protections under the 

Bankruptcy Code.  It provides debtors with a “breathing spell” from creditors which not only 

benefits debtors, but also creditors by preventing a “rush to the courthouse” and the premature 

dismemberment of a debtor’s assets.   

3. Notwithstanding this axiom, the automatic stay provides a debtor with only a 

temporary opportunity to assess its property and stave off creditors, and in recognition of its 

potential harm to secured creditors in particular, the Bankruptcy Code requires, among other 

things, that a debtor provide adequate protection to a secured creditor as a condition to the debtor’s 

use of such property.  See 11 U.S.C. § 363(e).4  Additionally, the Bankruptcy Code mandates relief 

from stay when, among other things, there is a lack of adequate protection, see 11 U.S.C. 

§ 362(d)(1), or when the debtor does not have equity in the property at issue and such property is 

not necessary to an effective reorganization.  See 11 U.S.C. § 362(d)(2)).  

4. In this case, the Agent holds a first priority, senior secured, valid, perfected, 

enforceable and unavoidable lien that secures a claim of over $200 million outstanding as of the 

Petition Date against all of the Debtors’ machinery and equipment and the proceeds thereof.  The 

Agent’s claim is the single largest claim in the Debtors’ cases.  The Debtors have stipulated, among 

other things, to the validity, perfection, priority and unavoidability of the GACP Secured Parties’ 

liens and the obligations under the GACP Term Loan Agreement. 

 
do.  To be clear, however, the Agent does not believe that the Debtors are adding any value to the 
process of liquidating the Trucks, and the Agent does not consent to the Debtors’ use of any 
proceeds from the sale of the Trucks until such time as the GACP Secured Parties have been paid 
in full. 
4 “Use” in this context includes retention for use.  See In re Chapter 13, Byrd, 250 B.R. 449, 452 
(Bankr. M.D. Ga. 2000). 

Case 20-33627   Document 290   Filed in TXSB on 08/06/20   Page 3 of 28



4 
 

5. In this case, the Debtors are admittedly liquidating and not reorganizing, as they 

are selling their only remaining going-concern operations (the Cementing Business and Fracturing 

Assets).  Given the ongoing, historic crash in the Oil & Gas market and the precipitous decline in 

appraisal value of the collateral over the past 18 months — by the Debtors’ most recent appraisal, 

from over $700 million to an amount under the value of the GACP Secured Parties’ claims — 

there can be no dispute that the value of the GACP Secured Parties’ collateral has been 

deteriorating and is likely to continue to do so.  Additionally, the Debtors’ and the Prepetition ABL 

Lenders’ statements and actions to date in these cases suggest that they believe that the Debtors 

have no equity in the GACP Secured Parties’ collateral.  In fact, the Debtors and the Prepetition 

ABL Lenders are so concerned about this lack of equity that they have repeatedly and consistently 

represented to this Court that the GACP Secured Parties need to share in the allocation of costs 

associated with the Debtors’ chapter 11 cases and have reserved the right to seek to surcharge.  

These undisputed facts mandate stay relief in this case. 

6. Notwithstanding that the GACP Secured Parties are entitled to relief from stay with 

respect to all of their collateral under the facts and circumstances of these cases, the GACP Secured 

Parties are willing to continue to allow the Debtors to utilize the portion of their collateral included 

in the Cementing Business and Fracturing Assets that the Debtors need to complete work-in-

progress and to continue to operate as a going concern, provided that such equipment remains part 

of a going concern sales process that preserves the GACP Secured Parties’ rights and ensures the 

GACP Secured Parties are adequately protected.  Additionally, while the GACP Secured Parties 

continue to have serious concerns regarding (and objections to) the proposed sales of certain 

fracturing and cementing assets to insiders of the Debtors, the GACP Secured Parties are willing 

to allow the Debtors to try to sell those businesses as going concerns in an effort to preserve as 
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many jobs as possible, provided, again, that such equipment remains part of a going concern sales 

process, the GACP Secured Parties are adequately protected and that their rights in their collateral 

(including, among other things, their rights under 11 U.S.C. §§ 363(e), 363(f), 363(k) and 1111(b)) 

are respected.5 

7. But there is no legitimate reason why the automatic stay should remain in place 

with respect to the Idle Equipment, which is depreciating in value on a daily basis, and is subject 

to risk of damage and loss because of the Debtors’ inadequate maintenance and insurance.  The 

Debtors should not be allowed to benefit from retaining the Idle Equipment, in which they have 

no equity and are not using in any business operations, while simultaneously threatening the GACP 

Secured Parties with the prospect of surcharge because they have failed to abandon the Idle 

Equipment consistent with their fiduciary duties under Fifth Circuit law.  Simply put, the Debtors 

are attempting to use the automatic stay offensively, so they can continue to hold the GACP 

Secured Parties’ collateral hostage in an effort to achieve benefits for other stakeholders, while 

retaining the option to bring an action to surcharge the GACP Secured Parties for the costs of their 

chapter 11 cases if the Debtors do not achieve their hoped for results. 

8. Consequently, the automatic stay should be immediately lifted as to the Idle 

Equipment.  With respect to all other remaining Equipment, the Debtors must provide the GACP 

Secured Parties with adequate protection that includes, among other things, a surcharge waiver.  

 
5 The Agent’s willingness to allow the Debtors to try to sell portions of the GACP Collateral as 
part of a going concern sales process on the terms set forth herein should not be construed as the 
Agent’s agreement with the Debtors’ strategy or consent to pay for all or any portion of any 
administrative expenses that the Debtors may be incurring in connection therewith.  The Agent 
continues to believe that the Debtors should not be accruing administrative expenses if the Debtors 
do not believe they have the ability to pay for such expenses. 
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Absent such adequate protection, the GACP Secured Parties are entitled to relief from stay with 

respect to the remaining Equipment as well.  

9. Finally, as previously stated, the GACP Secured Parties continue to have concerns 

about the proposed sales of the Cement Business and Fracturing Assets.  In the event the Debtors 

seek to sell the GACP Secured Parties’ collateral over the GACP Secured Parties’ objections and 

without providing for payment in full of the GACP Secured Parties’ claims then the GACP Secured 

Parties also seek through this motion stay relief as to the balance of such collateral. 

JURISDICTION AND VENUE 

10. The United States Bankruptcy Court for the Southern District of Texas (the 

“Court”) has jurisdiction over this matter pursuant to 28 U.S.C. § 1334.  This matter is a core 

proceeding within the meaning of 28 U.S.C. § 157(b).  

11. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.  

12. The bases for the relief requested herein are 11 U.S.C. §§ 105 and 362. 

STATEMENT OF FACTS 

A. Background Regarding the GACP Equipment Term Loan 

The GACP Term Loan Agreement and Collateral 

13. The Debtors are the Credit Parties under the GACP Term Loan Agreement, a true 

and correct copy of which is attached to the Declaration of Robert A. Louzan (“Louzan 

Declaration”) (Dkt. 77) as Exhibit A.  Louzan Decl. ¶ 4; see also Declaration of Warren Zemlak, 

Chief Executive Officer of BJ Services, LLC in Support of Chapter 11 Petitions and First Day 

Motions (the “Debtors’ First Day Declaration”), Dkt. 22, at ¶ 37. 

14. The GACP Term Loan Agreement provided a $200 million term loan with an 

original maturity date of January 3, 2023.  Debtors’ First Day Declaration, ¶ 37.  Upon information 
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and belief, the Debtors used all or substantially of the proceeds of the GACP Term Loan 

Agreement to pay down the Prepetition ABL Lenders. 

15. The Debtors are also Grantors under the related Security Agreement, defined in the 

Louzan Declaration and copies of which attached thereto as Exhibits B and C.  Louzan Decl. ¶¶ 5-

6. 

16. The Agent perfected its security interest by taking the steps required by law, such 

as by filing financing statements with the appropriate authorities and having its security interest 

noted on the titles to the Debtors’ titled vehicles, certain copies of which are attached to the Louzan 

Declaration as Exhibit D6.  Louzan Decl. ¶ 7-9.  The Debtors have stipulated to the validity, 

perfection, priority and unavoidability of the Agent’s liens: 

Validity, Perfection, and Priority of Liens and Obligations under the GACP Term Loan 
Agreement.  The Debtors acknowledge and agree that, as of the Petition Date: (i) the GACP 
Secured Parties’ (as defined below) liens on the GACP Collateral (such liens, the 
“Prepetition GACP Liens”) were valid, binding, and enforceable in accordance with the 
terms of the GACP Term Loan Agreement (as defined below), non-avoidable and properly 
perfected and were granted to, or for the benefit of, the GACP Secured Parties for fair 
consideration and reasonably equivalent value; (ii) the Prepetition GACP Liens were and 
remain senior in priority over any and all other liens on and security interests in the GACP 
Collateral (as defined below); (iii) the prepetition obligations owed to the GACP Secured 
Parties under the GACP Term Loan Agreement, including any “Obligations” as defined in 
the GACP Term Loan Agreement, of any kind or nature, whether or not evidenced by any 
note, agreement, or other instrument, whether or not contingent, whenever arising, accrued, 
accruing, due, owing, or chargeable in respect of any of the Debtors’ obligations 
(collectively, the “Prepetition GACP Obligations”) constituted legal, valid, binding, and 
non-avoidable obligations of the Debtors, enforceable in accordance with the terms of the 
GACP Term Loan Agreement; (iv) no portion of the Prepetition GACP Obligations or any 
payments made to the GACP Secured Parties or applied to or paid on account of the 
obligations owing under the GACP Term Loan Agreement prior to the Petition Date is 
subject to any contest, avoidance, reduction, recharacterization, subordination (whether 
equitable, contractual or otherwise), recovery, reduction, recoupment, disallowance, 
impairment, rejection, attack, effect, counterclaim, cross-claim, set-off, offset, defense or 
any other claim (as defined in the Bankruptcy Code) of any kind, cause of action or any 

 
6 Certain collateral are rolling stock and the documents evidencing perfection of the liens on such 
collateral are not attached because they are voluminous in nature.  The Debtors have copies of all 
perfection notices and documents.  The Agent will make the documents available upon request. 
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other challenge of any kind or nature under the Bankruptcy Code or any other applicable 
law or regulation or otherwise and the Debtors do not possess, and shall not assert, any 
claim, counterclaim, setoff or defense of any kind, nature or description that would in any 
way affect the validity, enforceability and non-avoidability of any Prepetition GACP 
Obligations; and (v) the Debtors waive, discharge, and release any right to challenge any 
of the Prepetition GACP Obligations, the priority of the Debtors’ obligations thereunder 
and the validity, extent, and priority of the Prepetition GACP Liens. 

Second Interim Order (I) Authorizing Debtors to Use Cash Collateral Pursuant to Section 363(c) 
of the Bankruptcy Code; (II) Granting Adequate Protection to the Prepetition ABL Secured Parties 
for the Use Thereof; (III) Scheduling a Final Hearing Pursuant to Bankruptcy Rule 4001(b); and 
(IV) Granting Related Relief, Dkt. 261 at ¶ 4(f). 

17. The collateral under the Security Agreements consists of “(a) all Equipment, (b) all 

Certificates of Title, books and records of such Grantor pertaining to any of the Equipment; and 

(c) to the extent not otherwise included, all Proceeds of any and all of the foregoing, in each case, 

to the extent identifiable,” excluding certain defined Excluded Property (collectively, the “GACP 

Collateral”).  Security Agreement, Section 2; see also Debtors’ First Day Declaration at ¶ 37 (“The 

obligations under the [GACP Term Loan Agreement] are secured by all machinery and equipment, 

any certificates of title, books and records pertaining to any equipment, and proceeds of any of the 

foregoing”). 

The Debtors’ Default Under the GACP Term Loan Agreement 

18. Under the GACP Term Loan Agreement, the Debtors are obligated to make 

quarterly payments of principal and interest to the Agent.  See GACP Term Loan Agreement, 

Sections 2.07-2.08.  As of the Petition Date the Debtors failed timely to pay the installment of 

principal and interest due June 30, 2020.  Louzan Decl., ¶ 11. 

19. On July 17, 2020, during the occurrence and continuation of an Event of Default 

the GACP Secured Parties accelerated the obligations owing under the GACP Term Loan 

Agreement, thereby triggering the accrual of interest at the Default Rate, as defined in the GACP 
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Term Loan Agreement.  See, e.g., GACP Term Loan Agreement Sections 9.01-9.02; Louzan Decl., 

¶ 13.  Debtors’ First Day Declaration, ¶ 37. 

20. As of the Petition Date, the Debtors owed over $200 million under the facility, 

including principal, interest, expenses, costs, premium, and other fees.  Louzan Decl., ¶ 10; 

Debtors’ First Day Declaration, ¶ 37.   

21. Additionally, as a result of the occurrence and continuation of an Event of Default, 

the Agent has (i) “the right to enter and remain upon the various premises of [the Debtors] without 

cost or charge;” (ii) the right to use the “materials, supplies, books and records of [the Debtors] for 

the purpose of collecting and liquidating the Collateral, or for preparing for sale and conducting 

the sale of the Collateral;” and (iii) the right to “remove Collateral, or any part thereof, from such 

premises and/or any records with respect thereto.”  GACP Term Loan Agreement, Section 9.05b; 

see also Security Agreements, Section 21 (each authorizing the Agent to, among other things, 

exercise all rights and remedies under the GACP Term Loan Agreement, any other Loan 

Document, any other applicable Law, and any rights and remedies of the Grantors in connection 

with the Collateral). 

The Current Location and Use of the GACP Collateral 

22. The GACP Collateral consists of, among other things, drilling equipment, 

cementing equipment, pumps, vehicles, trailers, tractors, accessories and accessions thereto and 

other general goods and supplies used by the Debtors and the proceeds thereof.  Upon information 

and belief, the following summary sets forth the type, number, and location of the Equipment that 

is included in the GACP Collateral:  

Oilfield Equipment 
and Supplies 

Count Other Equipment Count 

Blenders 150 Drop Deck Trailers 44 
Cementing Equipment 1,292 Light Duty Vehicles 24 
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Coiled Tubing 3 Mobile Equipment 68 
Data Vans 109 Misc. Trailers 735 
Fracking Pumps 903 Nitrogen Transports 9 
Hydration Units 69 Truck Tractors 2,236 
Iron 88 Van Trailers 29 
Nitrogen 23 Misc. Support Equipment 855 
Other Pumps 101 Total 4,000 
Sand 345   
Total 3,083 Grand Total 7,083 

 
Equipment Location State Count 
Bridgeport WV 25 
Calgary AB, Canada 42 
Cheyenne WY 170 
Clairmont AB, Canada 591 
Clarksburg WV 5 
Dickinson ND 654 
Hobbs NM 4 
Liberal KS 2 
Liberty TX 123 
Massillon OH 353 
MillHall PA 127 
Odessa TX 1,372 
Red Deer AB, Canada 100 
Rifle CO 151 
San Antonio TX 700 
Santa Fe NM 13 
Searcy AR 16 
Shreveport LA 546 
Tomball TX 289 
Yukon OK 219 
Bryan (Idle Yard) TX 75 
Hobbs (Idle Yard) NM 279 
Tomball (Idle Yard) TX 309 
Weatherford (Idle Yard) OK 274 
Unknown7  644 
Grand Total  7,083 

Louzan Decl. ¶ 12.8 

 
7 Despite repeated requests from the Agent, the Debtors have not provided information on the 
disposition of the remaining 644 pieces of collateral. 
8 The equipment location tables have been updated based on new information provided by the 
Debtors after the filing of the Louzan Declaration. 
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23. The Debtors have informed the GACP Secured Parties that the Debtors intend to 

use, and will continue only to use, a limited subset of the GACP Collateral to fulfill the Debtors’ 

work in progress, which currently consists of approximately 6 fracturing fleets and the Cementing 

Business Equipment, which together contain a total of 442 different pieces of Equipment (the “In 

Use Equipment”).9  Dkt. 160-1 at 41.  The current In Use Equipment is approximately 6% of the 

number of units comprising the Equipment, but represents a disproportionately large portion of the 

total value of the Equipment. 

24. The remainder of the Equipment that is not In Use Equipment, including in excess 

of 1400 Trucks, sits idle in various locations across North America and is subject to depreciation 

and loss in value (the “Idle Equipment”).  The Idle Equipment is exposed to the environment and 

subject to damage and degradation.  In addition, much of the Idle Equipment is mobile and could 

be taken.  All of the Idle Equipment is valuable and could be liquidated.  Louzan Decl. ¶ 20. 

25. The Debtors’ property and casualty insurance policy contains substantial 

deductibles that could leave the GACP Secured Parties exposed in the event of loss.  The Debtors 

have a $1,000,000 annual deductible, and then after that is met, there are other individual incident 

deductibles that typically range between $25,000 and $75,000 based on the type of loss, but also 

including a $1,000,000 deductible for any loss at an operating wellsite.  Louzan Decl. ¶ 37. 

B. The Precipitous Decline in the Value of the GACP Collateral  

26. At the time the GACP Term Loan was executed, just 18 months ago, the Equipment 

was appraised at approximately $700 million. 

27. As of December 2019, the Agent commissioned an appraisal that valued the GACP 

Collateral in excess of $550 million.  Louzan Decl. ¶ 15; see also Debtors’ First Day Declaration, 

 
9 This data is current as of the date the Motion was filed, but remains subject to change. 
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p.6 fn. 4 (“an appraisal conducted at the end of 2019 valued [the GACP Collateral] at nearly $588 

million”).   

28. On information and belief, prepetition the Debtors sold certain Equipment for 

approximately $20 million, but used the entirety of the proceeds to pay down the Prepetition ABL 

Lenders.10  The Debtors also claim to have “solicited interest from third parties in purchasing 

underutilized assets of the Company” prior to the Petition Date but “[d]emand for these assets 

dissipated when oil prices dropped (and drilling and fracturing decreased) as the market became 

oversaturated with companies looking to sell underutilized assets.”  See Debtors First Day 

Declaration, ¶ 56.   

29. On July 13, 2020, Hilco Valuation Services (“Hilco”), the Debtors’ advisor, and 

the Debtors provided the Agent with a valuation report concerning the GACP Collateral as of June 

27, 2020 (the “Debtors’ Valuation”).  Louzan Decl. ¶ 16.  The Debtors’ Valuation concluded that 

the GACP Secured Parties were undersecured as of June 27, 2020, and Hilco recommended a nine 

(9) month sale process beginning immediately.  Id. 

30. Shortly after the Debtors provided the Agent with the Debtors’ Valuation, CSL 

Capital Management, L.P. (“CSL”), one of the Debtors’ existing equity sponsors and an insider, 

submitted a bid for a scaled down portion of the Debtors’ fracturing business, which included 

certain Equipment hand-picked by CSL for its quality and/or ability to be upgraded or customized.  

CSL and the Debtors encouraged the Agent to support the bid by noting that the portion of the 

purchase price allocated to the represented a 15% premium to the values ascribed to such 

 
10 Under the GACP Term Loan Agreement, the Debtors were allowed to sell up to $40,000,000 of 
Equipment under certain circumstances without incurring restrictions on the Debtors’ use of 
proceeds.  As a result of the Debtors’ prepetition defaults, the Debtors no longer have that ability 
under the GACP Term Loan Agreement. 
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equipment in the Debtors’ Valuation.  On July 24, 2020, the Debtors filed a motion to approve 

bidding procedures for a sale of certain fracturing assets (the “Fracturing Assets”), attaching an 

asset purchase agreement setting forth a modified version of CSL’s original bid (as modified, the 

“CSL Bid”).  See Dkt. 160.  Although the value ascribed to the GACP Collateral in the CSL Bid 

is marginally above the values ascribed to such equipment in the Debtors’ Valuation, such modest 

“premium” is far short of the amount necessary to satisfy the GACP Secured Parties’ claim.  In 

fact, even if all of the GACP Collateral could be liquidated at the same premium allegedly reflected 

in the CSL Bid, the GACP Secured Parties would still be undersecured. 

31. Although the Agent believes that the GACP Collateral is worth more than the 

Debtors’ Valuation (and the CSL Bid), there can be no doubt that the GACP Secured Parties are 

not being adequately protected in these chapter 11 cases, or that the Debtors lack equity in the 

GACP Collateral when all liens are taken into account and the costs associated with liquidating 

the collateral are taken into account. 

C. The Debtors’ Requests for Funding From, and Threats to Surcharge, the GACP 
Secured Parties.   

32. Hilco’s conclusion that the GACP Secured Parties are undersecured is consistent 

with the Debtors’ actions both prior to and after the Petition Date.  The Debtors have not been able 

to secure any DIP financing from any party, regardless of whether secured by a junior lien on the 

GACP Collateral (or on any other terms).  The GACP Secured Parties have been and remain 

unwilling to fund the Debtors’ cases, because they do not believe that the going concern sale 

processes are accretive to their recoveries.  Indeed, despite the Debtors’ representations to the 
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contrary,11 the Debtors’ cash flow attached to the Second Interim Cash Collateral Order, Dkt. 261 

at 51, appears to show that the operations of the Cement Business postpetition will costs the estates 

in excess of $6 million, while not providing at least that amount in increased sale values, thereby 

causing the estates a substantial net loss. 

33. Instead, the Debtors have made repeated requests of the GACP Secured Parties to 

fund the Debtors’ ongoing operations and bankruptcy cases, coupled with the express or implied 

threat to surcharge the GACP Collateral if the GACP Secured Parties do not acquiesce to the 

Debtors’ demands, while holding the GACP Collateral (including the Idle Equipment) hostage.  

Other parties, like the Prepetition ABL Lenders, have piled on notwithstanding that the Prepetition 

ABL Lenders’ collateral position does not seem to be deteriorating very much, and the Prepetition 

ABL Lenders appear to be benefiting the most from a process that provides for the completion of 

work-in-progress and the payment of claims that would otherwise impair the value of accounts 

receivable.  See Dkt. 261 at 51 (cash collateral budget).  A non-exclusive list of the foregoing 

includes the following: 

 “Simply put, the [GACP Secured Parties] … need to share in the costs of these 
cases.”  Debtors First Day Declaration, ¶ 10. 

 “To be clear, the Debtors will object to [stay relief for the GACP Secured Parties].” 
Id. at ¶ 11. 

 “The Debtors intend to continue to engage with their Equipment Term Lenders … 
regarding an appropriate sharing of expenses related to preservation of collateral 
during the chapter 11 cases.”  Debtors’ Statement in Connection with the Mediation 
and Proposed Use of Cash Collateral, at ¶ 9. Dkt. No. 151. 

 “The ABL Secured Parties support the Debtors’ efforts to pursue an orderly 
liquidation of their businesses under chapter 11 so long as the costs of the chapter 

 
11 First Day Hearing Tr. at 21:5-6 (“there is revenue and it is cash flow positive, or projected to be 
cash flow positive, in the month of July”); July 29, 2020, Hearing Tr. at 30: 9-10 (“We collect in 
excess of what we spend”). 
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11 cases are shared equitably by all of the Debtors’ stakeholders.”  Statement of 
Prepetition ABL Agent, at ¶ 2.  Dkt. No. 42. 

 “So, this is really the core dispute . . . once we knew that the reorganization deal 
had fallen apart, we were trying to get to an agreement on an orderly winddown 
plan allocation of costs.  We realize that we might not get there, and in fact, we 
haven’t gotten there yet.”  Debtors’ Counsel, First Day Hearing Transcript at 21:19-
25. 

 “[The Term Lenders] have expressed some willingness to pay for some of those 
direct costs, but it still doesn’t get to the question of if you look at the budget, costs 
that aren’t directly attributable to the term loans and the equipment that’s the 
collateral of the term lenders . . . we also on the ABL side are very concerned about 
a worse outcome if those costs aren’t shared . . . we do want to reserve all of our 
rights, even with respect to costs and the budgets when it comes to potential 
surcharge under 506(c) or otherwise”  ABL Secured Parties’ Counsel, First Day 
Hearing Transcript at 56:18-22, 57:11-13, 57:24-25, 58:1-2. 

34. The Debtors inability to secure funding to pay for their chapter 11 cases, coupled 

with their inability to solicit any interest in the GACP Collateral at prices that would yield a 

surplus, supports the conclusion that the Debtors lack equity in the GACP Collateral. 

35. Additionally, the Debtors’ repeated insistence that the GACP Secured Parties 

“share in the costs of these cases” is consistent with the Debtors’ view that the GACP Secured 

Parties are undersecured, because if the Debtors truly believed that they had equity in the GACP 

Collateral, they would have been eager to work with the GACP Secured Parties to monetize that 

interest, rather than drag their feet about it.  Furthermore, the consistent threats to surcharge the 

GACP Secured Parties, which the Bankruptcy Code does not countenance, and/or the GACP 

Collateral demonstrates that the Debtors are primarily interested in using the GACP Collateral as 

a piggy bank to fund general administrative expenses that are impermissible to surcharge under 

section 506(c).  In other words, they want to syphon away the value of the GACP Collateral, not 

protect it.  Accordingly, the GACP Secured Parties are not adequately protected in these 

bankruptcy cases and are entitled to relief from stay. 
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36. In summary, the GACP Secured Parties are not adequately protected; the Debtors 

have no equity in the Equipment, including the Idle Equipment; the Idle Equipment is not 

necessary to the Debtors’ plans to sell their going concern businesses; and the Agent is capable of 

liquidating the Idle Equipment in a more cost-effective manner that will also help realize higher 

values.  Relief from the automatic stay should therebefore granted under 11 U.S.C. §§ 362(d)(1) 

and (2). 

RELIEF REQUESTED 

37. The Agent respectfully requests that the Court enter the Proposed Order:   

a. Lifting the automatic stay with respect to the Idle Equipment and, if 
the Debtors have not moved to establish a sale process for the Trucks 
by August 19, 2020, lifting the automatic stay with respect to the 
Trucks;  

b. Authorizing the Agent to exercise all lawful rights to collect, 
repossess and liquidate the Equipment wherever located under 
applicable non-bankruptcy law; 

c. Ordering the Debtors to comply with their obligations under the 
GACP Term Loan Agreement and Security Agreement to cooperate 
with the Agent’s collection and liquidation efforts, including by, 
without limitation, identifying to the Agent the locations at which 
the Equipment is located and, with respect to each such location, 
(i) providing a copy of all leases, occupancy rights, easements, 
licenses, and any other documentation related to the Debtors’ rights 
to occupy such location; (ii) providing contact information for the 
owners and/or lessors for each such location; (iii) identifying all 
insurance policies applicable to each such location; and 
(iv) identifying all the security measures applicable to each such 
location; and 

d. the GACP Secured Parties also seek through this motion stay relief 
as to the balance of their collateral unless the GACP Secured Parties 
(i) consent to the sales of the Cementing Business and Fracturing 
Assets or (ii) the GACP Secured Parties’ secured claim will be paid 
in full in connection with such sales.  
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ARGUMENT 

38. Section 362(a) of the Bankruptcy Code imposes an automatic stay of “any act to 

obtain property of the estate or of property from the estate or to exercise control over property of 

the estate” and to “enforce any lien against property of the estate.”  11 U.S.C. § 362(a)(2)-(3). 

39. Section 362(d) provides the bases for the Court to lift the automatic stay, two of 

which are relevant here.  Under subsection (d)(1), the Court shall lift the automatic stay “for cause, 

including the lack of adequate protection of an interest in property of such party in interest.”  11 

U.S.C. § 362(d)(1).  Under subsection (d)(2), the Court shall lift the automatic stay with respect to 

an act against property when “(A) the debtor does not have equity in such property and (B) such 

property is not necessary to an effective reorganization.”  11 U.S.C. § 362(d)(2).  If both factors 

of section 362(d)(2) are met, then relief is “mandatory.”  Nantucket Investors II v. California Fed. 

Bank (In re Indian Palms Assocs, Ltd.), 61 F.3d 197, 208 (3d Cir. 1995) 

40. Under 11 U.S.C. § 362(g), “the party requesting relief has the burden of proof on 

the issue of the debtor’s equity in the property” and “the party opposing such relief has the burden 

of proof on all other issues.”  That means, for purposes of this Motion, that the Debtors bear the 

burden to prove: (i) that the GACP Secured Parties are adequately protected; and (ii) that the Idle 

Equipment and Trucks are necessary to an effective reorganization.  As discussed below, the 

Debtors cannot meet their burden with respect to either of these elements and therefore relief from 

stay should be granted. 
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I. The Court should lift the automatic stay for cause under section 362(d)(2) because the 
Debtors have no equity in the Idle Equipment and Trucks and will not be 
reorganizing around the Idle Equipment or Trucks. 

 
A. Section 362(d)(2)(A) is satisfied because the Debtors’ have no equity in the Idle 

Equipment and Trucks 
 

41. “The classic test for determining equity under section 362(d)(2) focuses on a 

comparison between the total liens against the property and the property’s current value.”  Indian 

Palms, 61 F.3d at 206; Stewart v. Gurley, 745 F.2d 1194, 1195 (9th Cir. 1984).  See United Savings 

Ass’n v. Timbers of Inwood Forest Assocs, Ltd., 808 F.2d 363, 370 (5th Cir. 1987) (reviewing the 

legislative history of section 362(d)).  If the amount of all of the liens, including junior and 

statutory liens, against the property exceeds the property’s current value, then this factor is met.  

Indian Palms, 61 F.3d at 207-08 (rejecting the “equity cushion” analysis under section 

362(d)(2)(A)).  See, e.g., In re New Era Co., 125 B.R. 725, 729 (S.D.N.Y. 1991) (“section 

362(d)(2) only demands an analysis of the debtor’s equity in the property”) (also rejecting an 

“equity cushion” analysis and holding that section 362(d)(2)(A) satisfied where the liens on the 

property exceeded the value by $180,000, or approximately 28%); In re Moor, 51 B.R. 640, 644  

(Bankr. N.D. Miss. 1985) (holding that section 362(d)(2)(A) satisfied where the liens on the 

property exceeded the value by $89,314.97, or approximately 11%).  

42. When determining the amount of the liens, the Court should take into account the 

extent of the fees, costs, and other allowable charges under the lien that would continue to accrue 

if the property remained in the estate and the creditor is oversecured.  In re Garsal Realty, Inc., 98 

B.R. 140, 154-55 (Bankr. N.D.N.Y. 1989).  For example, in Garsal Realty, the bankruptcy court 

held that a debtor had no equity for the purpose of section 362(d)(2)(A) where, although the debtor 

had approximately $44,832.28 of equity in the property based upon the difference between the 

appraised value of the property and the outstanding principal and interest, that equity it would be 
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quickly consumed by the lenders’ claim for $47,000 in legal fees and $2,000 in costs related to the 

foreclosure, plus monthly post-petition interest accruing at the rate of $1,200 per month.  Id.   

43. As of the Petition Date, the Debtors owed over $200 million under the GACP 

Secured Loan Agreement, including principal, interest, expenses, costs, premium, and other fees.  

In addition, interest, expenses, costs, premium, make-whole, and other fees continue to accrue 

postpetiton to the extent permissible under 11 U.S.C. § 506(b).  For example, interest in the amount 

of $62,013.89 continues to accrue daily. 

44. In addition, the Equipment is subject to adequate protection liens and ad valorem 

tax liens. 

45. A “debtor may admit there is no excess equity or insufficient equity in the 

property.”  McCullough v. Horne (In re McCullough), 495 B.R. 692, 697 (W.D.N.C. 2013) 

(holding that a debtor’s statement that “if there is equity, there’s very little equity in the property” 

was sufficient to establish no equity in the property under section 362(d)(2)(A)); In re Martens, 

331 B.R. 395, 398 (B.A.P. 8th Cir. 2005) (holding that a debtor’s scheduled property value 

constituted an admission of lack of  equity for the purpose of section 362(d)(2)(A)).   

46. Hilco, the Debtors’ appraiser, conducted an appraisal concerning the Equipment as 

of June 27, 2020.  The Debtors’ Valuation appraised all of the Equipment at less than the amount 

of the GACP Secured Parties’ claims.  Furthermore, the Debtors have stated their need for liquidity 

and intent to seek to use a portion of the proceeds from the sales of the Trucks12, which the GACP 

Secured Parties have not consented to, and even if the GACP Secured Parties were to consent to 

that request, it would mean that the reduction in the GACP Secured Parties’ claim will not be 

 
12 Debtors’ Statement in Connection with the Proposed Use of Cash Collateral and Disposition of 
Assets, Dkt. 187 at ¶ 5. 

Case 20-33627   Document 290   Filed in TXSB on 08/06/20   Page 19 of 28



20 
 

reduced on a dollar-for-dollar basis against the value of the Trucks being sold.  In effect, the 

Debtors will be deepening their insolvency.  These admissions support the conclusion that the 

value of the Equipment is less than the amount of the GACP Secured Parties’ claims.  Factoring 

junior liens into the analysis, including liens for property taxes and adequate protection liens, 

further supports this conclusion.  

47. Accordingly, the Court should that the Debtors have no equity in the Equipment. 

B. Section 362(d)(2)(B) is satisfied because the Idle Equipment is not necessary to the 
Debtors’ liquidating plan. 

 
48. Courts have consistently construed section 362(d)(2)(B) to require a showing by 

the debtor that there is a reasonable possibility of a successful reorganization within a reasonable 

time.  “The mere indispensability of the property to the debtor’s survival and the debtor’s hopes 

of reorganization are insufficient to justify continuation of the stay when reorganization is not 

reasonably possible.”  Timbers of Inwood Forest, 808 F.2d at 370-71.  When the chapter 11 debtor 

seeks a plan of liquidation, the debtor must further show that “the property at issue is necessary to 

an effective liquidation of the debtor.”  Id. at 371 n.14. 

49. In this case, the Debtors are admittedly liquidating, and not reorganizing, around 

the Idle Equipment.  There appears to be no reason for the Debtors to retain the Idle Equipment to 

facilitate their going concern sales.  Indeed, the Debtors are permitting the Idle Equipment to waste 

and burden their estates, and except with respect to the Trucks, the Debtors are not in the process 

of selling the Idle Equipment.  Accordingly, the Debtors’ retention of the Idle Equipment cannot 

be “necessary” for the purpose of section 362(d)(2)(B).  Timbers of Inwood Forest, 808 F.2d at 

370-71.   

50. Therefore, the Debtors have no equity in the Idle Equipment and, as the Idle 

Equipment is in fact idled and not part of the Debtors’ going concern sales, both parts of section 
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362(d)(2) are satisfied.  Accordingly, the Court should grant relief from the stay under section 

362(d)(2). 

II. The Court should lift the automatic stay for cause under section 362(d)(1) because the 
GACP Secured Parties are not adequately protected and will exclusively suffer the 
balance of harms if relief is not granted. 

 
51. Under subsection (d)(1), the Court shall lift the automatic stay “for cause, including 

the lack of adequate protection of an interest in property of such party in interest.”  11 U.S.C. 

§ 362(d)(1).  Cause is not defined in the Bankruptcy Code, but is instead determined on a case-by-

case basis.  In re Mosher, 578 B.R. 765, 772 (Bankr. S.D. Tex. 2017).  “Each case must be viewed 

on the basis of its own particular facts, and there must be a balancing of the interest of the debtor 

with the interest of the secured creditor in its collateral.”  Id. (quotation omitted).  “Factors 

generally looked to in determining whether to modify the stay for cause include interference with 

the bankruptcy, good or bad faith of the debtor, injury to the debtor and other creditors if the stay 

is modified, injury to the movant if the stay is not modified, and the proportionality of the harms 

from modifying or continuing the stay.”  Id. (quotation omitted).  

The GACP Secured Parties are not adequately protected and will be harmed if relief from the 
automatic stay is not granted. 
 

52. A creditor’s “interest is not adequately protected if the security is depreciating 

during the term of the stay.”  United Savings Ass’n v. Timbers of Inwood Forest, 484 U.S. 365, 

369 (1988).  For the purpose of section 362(d)(1), the ability to maintain an equity cushion of at 

least 20% is typically required for the secured creditor to be adequately protected.  In re Mendoza, 

111 F. 3d 1264, 1272 (5th Cir. 1997).  See In re Woodbranch Energy Plaza One Ltd., 44 B.R. 733, 

736 (Bankr. S.D. Tex. 1984) (finding lack of adequate protection and lifting stay when equity 

cushion was projected to be depleted within a year based on price declines, no market recovery 

“in the foreseeable future” and incurrence of other costs); In re Cameron-811 Rusk LP, No. 10-
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31856 (Bankr. S.D. Tex. Jul. 12, 2010) (finding lack of adequate protection and lifting stay based 

in part on “evidence is that real property values are declining in the central business district of 

Houston”).   

53. The GACP Secured Parties will be significantly injured if stay relief is not granted.  

First and foremost, the Debtors have no way to provide adequate protection payments to the GACP 

Secured Parties or any other form of adequate protection sufficient to satisfy the requirements of 

the Bankruptcy Code, and given the Debtors’ admission that the GACP Secured Parties are 

undersecured, the Debtors are nowhere close to having a 20% equity cushion.  Supra at ¶ 44.   

54. In addition, the valuations are not likely to improve.  The Debtors admit that the 

market has become “oversaturated with companies looking to sell underutilized assets.”  See 

Debtors First Day Declaration, ¶ 56.  Given the ongoing, historic crash in the Oil & Gas market 

and the according precipitous decline in appraisal value of the collateral over the past 18 months 

— by the Debtors’ most recent appraisal, from over $700 million to an amount under the value of 

the GACP Secured Parties’ claims — there can be no dispute that the value of the collateral has 

been deteriorating and is likely to continue to do so.  

55. Absent relief from stay, the value of the Idle Equipment and Trucks will continue 

to diminish and the liquidation process will be unnecessarily delayed.  The Debtors will likely 

incur additional administrative expenses that the Debtors have threatened to seek to recover from 

the value of the GACP Collateral.  The GACP Secured Parties will continue to incur costs related 

to an unnecessary chapter 11 bankruptcy process, which will also increase the value of the GACP 

Secured Parties’ claims, and the Debtors’ cannot provide adequate protection to the GACP Secured 

Parties.  

56. This factor weighs in favor of granting stay relief.  
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Whether granting stay relief will interfere with the bankruptcy 

57. Lifting the stay with respect to the Idle Equipment, and potentially the Trucks, will 

have no impact on the Debtors’ attempt to save jobs by facilitating going-concern sales of the 

Cementing Business and the Fracking Assets.  As established above, the Debtors have no equity 

in any of the collateral and it is not necessary to the Debtors’ plans.  If anything, granting stay 

relief will benefit the estate because it will relieve the estate of having to incur the upfront costs 

associated with preserving the collateral, while being unfaced with the longer term and far more 

uncertain question concerning whether, and if so, to what extent, the Debtors can recover those 

expenses under section 506(c), while also incurring the related litigation costs.  If anything, lifting 

the stay is beneficial to the estate, as the Agent will be responsible for liquidating the collateral 

and, should the proceeds exceed the amount necessary to fully satisfy the GACP Secured Parties’ 

secured claims, the GACP Secured Parties will return such excess proceeds to the estate. 

58. This factor weighs in favor of granting stay relief. 

The Debtors’ bad faith warrants relief from the automatic stay. 

59. Common indicia of bad faith include a debtor whose assets are fully encumbered, 

no employees except for principals, little or no cash flow, no available sources of income to sustain 

a plan or make adequate protection payments, a relatively small number of unsecured creditors, 

allegations of wrongdoing by the debtor’s principals, the debtor is using bankruptcy strategically 

to resolve a dispute with a single creditor or to preserve property on the eve of foreclosure.  Matter 

of Little Creek Dev. Co., 779 F.2d 1068, 1072-73 (5th Cir. 1986).  When these circumstances are 

present, “resort to the protection of the bankruptcy laws is not proper . . . Neither the bankruptcy 

courts nor the creditors should be subjected to the costs and delays of a bankruptcy proceeding 

under such conditions.”  Id. at 1073. 
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60. Here, the Debtors’ assets are fully encumbered, the Cementing Business (and 

possibly the Fracturing Assets) is operating at a loss,  they have no available sources of funding 

for the case or to provide adequate protection, and are using the bankruptcy process for the 

improper purpose of holding the GACP Secured Parties’ collateral hostage to facilitate the sale of 

estate property to an insider at a fire-sale price.  To the extent the Debtors are able to sell the 

Cementing Business and Fracturing Assets at a price acceptable to the GACP Secured Parties, the 

GACP Secured Parties do not oppose going concern sales to help the affected employees maintain 

their jobs.  The Debtors, however, should not be allowed to hold the Idle Equipment hostage as a 

strategy to facilitate their insider sale and to extract value from the GACP Collateral for the benefit 

of the Debtors, their insiders, and the Prepetition ABL Parties.  The GACP Secured Parties propose 

that taking fully encumbered property hostage is per se bad faith and abusive of the bankruptcy 

system.  Little Creek, 779 F.2d at 1073. 

61. It is also a breach of the Debtors’ duty not to administer fully encumbered assets. 

See In re Domistyle, Inc., 811 F.3d 691, 699 (5th Cir. 2015) (“Where property is fully encumbered, 

abandonment is the order of the day.”); Handbook for Chapter 7 Trustees, U.S. Department of 

Justice, Executive Office for United States Trustees, at 4-7, available at, 

https://www.justice.gov/ust/file/handbook_for_chapter_7_trustees.pdf/download (“when the 

property is fully encumbered and of nominal value to the estate, the trustee must immediately 

abandon the asset”).   

62. Here, the Debtors’ desire to retain and administer the Idle Equipment and Trucks 

is precisely what the Fifth Circuit has directed estate fiduciaries not to do – rack up needless 

administrative costs to liquidate fully encumbered assets.  Unlike in Domistyle, the Debtors have 

no reasonable basis for believing that they have any equity in the property.  Supra at ¶ 44.  

Case 20-33627   Document 290   Filed in TXSB on 08/06/20   Page 24 of 28



25 
 

Continuing to administer the Idle Equipment and Trucks is a breach of their fiduciary duties under 

Domistyle. 

63. This factor weighs in favor of granting stay relief. 

Injury to the debtor and other creditors if the stay is modified 

64. The Debtors will suffer no injury if the stay is lifted, as the Debtors are admittedly 

underwater on the Equipment.  Neither the Debtors nor any creditors are entitled to any value of 

the collateral until and only upon the satisfaction in full of the GACP Secured Parties’ secured 

claim. 

65. The Debtors’ unsubstantiated allegations that the GACP Secured Parties lack 

sufficient incentive to maximize the value for the Idle Equipment and that the Debtors are better 

placed to liquidate the Idle Equipment are nothing more than counter-intuitive speculation that 

warrants no weight.  New Era, 125 B.R. at 729.  The GACP Secured Parties have more than 200 

million reasons to maximize the value of the Idle Equipment, as the Equipment is likely the only 

source of recovery for their more than $200 million claim.  Additionally, the GACP Secured 

Parties can liquidate the Idle Equipment far more efficiently than the Debtors can, as evidenced by 

the substantial administrative expenses (including professional fees that have nothing to do with 

liquidating the Idle Equipment and are in addition to any liquidation fees and expenses associated 

with liquidating same). 

66. Consequently, this factor weighs in favor of granting stay relief.  

The proportionality of the harms from modifying or continuing the stay 

67. Continuing the stay will harm the GACP Secured Parties.  Granting relief from the 

stay will abate that harm without causing any harm to the Debtors, who admittedly have no equity 

in the property.  
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68. This factor weighs in favor of granting relief from stay.   

69. Accordingly, all factors weigh in favor of granting relief from stay for cause.  

Conclusion 

For these reasons, the GACP Secured Parties respectfully requests that the Court grant the 

Motion, enter the Proposed Order, and award any other relief that is appropriate under the 

circumstances. 

[Signature Page Follows] 
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Respectfully submitted, 

Dated: August 6, 2020 DLA PIPER LLP (US) 
    

/s/ Noah M. Schottenstein     
James P. Muenker (admitted pro hac vice) 
Noah M. Schottenstein (#24100661) 
1900 North Pearl Street, Suite 2200 
Dallas, TX 75201 
Telephone: (214) 743-4500 
Facsimile: (214) 743-4545 
Email: james.muenker@us.dlapiper.com 
        noah.schottenstein@us.dlapiper.com 
 
-and- 
 
Stuart M. Brown (admitted pro hac vice) 
1201 N. Market Street, Suite 2100 
Wilmington, DE 19801 
Telephone: (302) 468-5700 
Facsimile: (302) 394-2341 
Email: stuart.brown@us.dlapiper.com 
 
 
Counsel to GACP Finance Co., LLC 
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Certificate of Service 

 I certify that on August 6, 2020, I caused a copy of the foregoing document to be served 

by the Electronic Case Filing System for the United States Bankruptcy Court for the Southern 

District of Texas. 

/s/ Noah M. Schottenstein  
Noah M. Schottenstein 

 

Certificate of Conference 

 I certify that counsel for the Agent has conferred with the counsel for the Debtors and the 

Debtors are opposed to the relief requested in the Motion. 

 

/s/ Noah M. Schottenstein  
Noah M. Schottenstein 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 

 
In re: 
 
BJ Services, LLC, et al.1 
 
                                    Debtors. 
 

  
Chapter 11 
 
Case No. 20-33627 (MI) 
 
(Jointly Administered) 
 
 
Ref. Docket No. 
 

 
ORDER GRANTING GACP FINANCE CO., LLC’S EMERGENCY MOTION  

FOR RELIEF FROM THE AUTOMATIC STAY 
 

Upon the motion (the “Motion”)2 of GACP Finance Co., LLC, Administrative Agent under 

that certain Term Loan Credit and Guaranty Agreement, dated as of January 28, 2019, among BJ 

Services, LLC, as the Borrower, the Other Borrowers from Time to Time Party Thereto, the 

Guarantors from Time to Time Party Thereto, GACP Finance Co., LLC, as Administrative Agent, 

and the Other Lender Party Thereto, Goldman Sachs Lending Partners LLC and JPMorgan Chase 

Bank, N.A., as Joint Lead Arrangers, Goldman Sachs Lending Partners LLC as Bookrunner and 

Canadian Imperial Bank of Commerce, Barclays Bank PLC, and Citibank, N.A., as Co-Managers 

(the “Term Loan Agreement”) and in its capacity as collateral agent under that certain U.S. 

 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are:  BJ Services, LLC (3543); BJ Management Services, L.P. (8396); BJ 
Services Holdings Canada, ULC (6181); and BJ Services Management Holdings Corporation 
(0481).  The Debtors’ service address is:  11211 Farm to Market 2920 Road, Tomball, Texas 
77375. 
2 Capitalized terms used but not defined herein shall have the meanings ascribed to them in the 
Motion. 
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Security Agreement and that certain Canadian Security Agreement, both of even date therewith 

(in all such capacities, the “Agent”), seeking relief from the automatic stay with respect to certain 

Equipment, as more fully described in the Motion; and the Court having reviewed the Motion; and 

the Court having determined that the Motion should be GRANTED.   

Therefore, it is HEREBY ORDERED THAT:  

a. the automatic stay is lifted with respect to the Idle Equipment;  

b. the Agent is authorized to exercise all lawful rights to collect, repossess and 
liquidate the Idle Equipment wherever located under applicable non-
bankruptcy law; and 

c. the Debtors are directed to comply with their obligations under the GACP 
Term Loan Agreement and Security Agreement to cooperate with the 
Agent’s collection and liquidation efforts, including by, without limitation, 
identifying to the Agent the locations at which the Equipment is located 
and, with respect to each such location, (i) providing a copy of all leases, 
occupancy rights, easements, licenses, and any other documentation related 
to the Debtors’ rights to occupy such location; (ii) providing contact 
information for the owners and/or lessors for each such location; 
(iii) identifying all insurance policies applicable to each such location; and 
(iv) identifying all the security measures applicable to each such location. 

 

This Court shall retain exclusive jurisdiction to enforce and interpret this order. 

 

Dated:  ________, 2020         
UNITED STATES BANKRUPTCY JUDGE 
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