
 

 

 

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 )  

In re: ) Chapter 11 

 )  

WESTMORELAND COAL COMPANY, et al.,
1
 ) Case No. 18-35672 (DRJ) 

 )  

    Debtors. ) (Jointly Administered) 

 )  

NOTICE OF NON-VOTING  

STATUS TO HOLDERS OF UNIMPAIRED CLAIMS  

CONCLUSIVELY PRESUMED TO ACCEPT THE PLAN 

 

 PLEASE TAKE NOTICE THAT on December 19, 2018, the United States Bankruptcy 

Court for the Southern District of Texas (the “Court”) entered an order [Docket No. 841] 

(the “Disclosure Statement Order”):  (a) authorizing Westmoreland Coal Company and its 

affiliated debtors and debtors in possession (collectively, the “WLB Debtors”), to solicit 

acceptances for the Joint Chapter 11 Plan of Westmoreland Coal Company and Certain of Its 

Debtor Affiliates  (as modified, amended, or supplemented from time to time, the “Plan”),2 

(b) approving the Disclosure Statement for the Joint Chapter 11 Plan of Westmoreland Coal 

Company and Certain of Its Debtor Affiliates (the “Disclosure Statement”) as containing 

“adequate information” pursuant to section 1125 of the Bankruptcy Code, (c) approving the 

solicitation materials and documents to be included in the solicitation packages, and 

(d) approving procedures for soliciting, receiving, and tabulating votes on the Plan and for filing 

objections to the Plan. 

PLEASE TAKE FURTHER NOTICE THAT because of the nature and treatment of 

your Claim under the Plan, you are not entitled to vote on the Plan.  Specifically, under the 

terms of the Plan, as a holder of a Claim (as currently asserted against the WLB Debtors) that 

is not Impaired and conclusively presumed to have accepted the Plan pursuant to section 1126(f) 

of the Bankruptcy Code, you are not entitled to vote on the Plan. 

                                                 
1 Due to the large number of debtors in these chapter 11 cases, which are being jointly administered for 

procedural purposes, a complete list of the debtors and the last four digits of their tax identification, registration, 

or like numbers is not provided herein.  A complete list of such information may be obtained on the website of 

the claims and noticing agent in these chapter 11 cases at www.donlinrecano.com/westmoreland.  

Westmoreland Coal Company’s service address for the purposes of these chapter 11 cases is 9540 South 

Maroon Circle, Suite 300, Englewood, Colorado 80112. 

2 Capitalized terms not otherwise defined herein have the same meanings as set forth in the Plan. 



PLEASE TAKE FURTHER NOTICE THAT the hearing at which the Court will 

consider confirmation of the Plan (the “Confirmation Hearing”) will commence on February 13, 

2019, at 10:00 a.m., prevailing Central Time, before the Honorable David R. Jones, in the 

United States Bankruptcy Court for the Southern District of Texas, located at 515 Rusk Street 

Houston, Texas 77002. 

PLEASE TAKE FURTHER NOTICE THAT the deadline for filing objections to the 

Plan is January 25, 2019, at 4:00 p.m., prevailing Central Time (the “Confirmation Objection 

Deadline”).  Any objection to the Plan must:  (a) be in writing, (b) conform to the Bankruptcy 

Rules, the Bankruptcy Local Rules, and any orders of the Court, (c) state, with particularity, the 

basis and nature of any objection to the Plan and, if practicable, a proposed modification to the 

Plan that would resolve such objection, and (d) be filed with the Court (contemporaneously with 

a proof of service). 

PLEASE TAKE FURTHER NOTICE THAT if you would like to obtain a copy of the 

Disclosure Statement, the Plan, the Plan Supplement, or related documents, you should contact 

Donlin, Recano Company, Inc., the notice and claims agent retained by the WLB Debtors in the 

chapter 11 cases (the “Notice and Claims Agent”), by:  (a) calling the Notice and Claims Agent 

at (800) 499-8519 (U.S. and Canada) or (212) 771-1128 (International), (b) visiting the WLB 

Debtors’ restructuring website at: http://www.donlinrecano.com/westmoreland, (c) writing to the 

Notice and Claims Agent at Donlin, Recano & Company, Inc., Re: Westmoreland Coal 

Company, et al., 6201 15th Avenue, Brooklyn, New York 11219; and/or (d) emailing 

westmorelandinfo@donlinrecano.com and requesting paper copies of the corresponding 

materials previously received in electronic format.  You may also obtain copies of any pleadings 

filed in the chapter 11 cases for a fee via PACER at: https://ecf.txsb.uscourts.gov.  

ARTICLE IX OF THE PLAN CONTAINS RELEASE, EXCULPATION, AND INJUNCTION 

PROVISIONS, AND ARTICLE IX.E CONTAINS A THIRD-PARTY RELEASE.  

PURSUANT TO THE PLAN YOU ARE PRESUMED TO ACCEPT THE PLAN AND 

THEREFORE ARE DEEMED TO HAVE CONSENTED TO THE RELEASES SET FORTH 

IN ARTICLE IX.E.  THUS, YOU ARE ADVISED TO REVIEW AND CONSIDER THE 

PLAN CAREFULLY BECAUSE YOUR RIGHTS MIGHT BE AFFECTED THEREUNDER. 

Article IX.E of the Plan contains the following provision:  As of the Plan Effective Date, 

each Releasing Party is deemed to have released and discharged each WLB Debtor and 

Released Party from any and all Causes of Action, whether known or unknown, including 

any derivative claims asserted on behalf of the WLB Debtors, that such Entity would have 

been legally entitled to assert (whether individually or collectively), based on or relating to, 

or in any manner arising from, in whole or in part, the WLB Debtors, the WLB Debtors’ 

in- or out-of-court restructuring efforts, intercompany transactions between or among a 

WLB Debtor and another WLB Debtor, the chapter 11 cases, the formulation, preparation, 

dissemination, negotiation, or filing of the RSA, the Disclosure Statement, the Plan, the Sale 

Transaction, or any Restructuring Transaction, contract, instrument, release, or other 

agreement or document created or entered into in connection with the RSA, the Disclosure 

Statement, or the Plan, the Sale Transaction, the filing of the chapter 11 cases, the pursuit 

of Confirmation, the pursuit of Consummation, the administration and implementation of 

the Plan, including the issuance or distribution of securities pursuant to the Plan, or the 



distribution of property under the Plan or any other related agreement, or upon any other 

related act or omission, transaction, agreement, event, or other occurrence taking place on 

or before the Plan Effective Date, except for any claims related to any act or omission that 

is determined in a Final Order to have constituted actual fraud, willful misconduct or gross 

negligence.  

Notwithstanding anything to the contrary in the foregoing, the releases set forth above do 

not release any post-Plan Effective Date obligations of any party or Entity under the Plan, 

any Restructuring Transaction, or any document, instrument, or agreement (including 

those set forth in the Plan Supplement) executed to implement the Plan. 

Entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval, 

pursuant to Bankruptcy Rule 9019, of the releases of Holders of Claims and Interests, 

which includes by reference each of the related provisions and definitions contained herein, 

and further, shall constitute the Bankruptcy Court’s finding that the release herein is:  (1) 

in exchange for the good and valuable consideration provided by the Released Parties; (2) a 

good faith settlement and compromise of the claims released by the Releasing Parties; (3) in 

the best interests of the WLB Debtors and all Holders of Claims and Interests; (4) fair, 

equitable and reasonable; (5) given and made after notice and opportunity for hearing; and 

(6) a bar to any of the Releasing Parties asserting any Claim released by the release herein 

against any of the Released Parties.    

* * * 

Under the Plan, “Released Parties” means, collectively, and in each case, in their respective 

capacities as such: (a) the Successful Bidder; (b) the Stalking Horse Purchaser; (c) each 

Consenting Stakeholder; (d) the Holders of First Lien Claims; (e) the Holders of Bridge 

Loan Claims; (f) the DIP Lenders; (g) the Bridge Loan Agent; (h) the Credit Agreement 

Agent; (i) the DIP Agent; (j) the First Lien Notes Trustee; (k) each current and former 

Affiliate of each Entity in clause (a) through (j); (l) with respect to each Entity in clause (a) 

through (k), each such Entity’s current and former equity holders, subsidiaries, officers, 

directors, managers, principals, members, employees, agents, advisory board members, 

financial advisors, partners, attorneys, accountants, investment bankers, consultants, 

representatives, and other professionals, each in their capacity as such; and (m) with 

respect to each WLB Debtor, each such WLB Debtor’s current and former equity holders 

(unless an equity holder has opted out of being a Releasing Party, in which case such equity 

holder shall not be a Released Party), subsidiaries (other than the WMLP Debtors), 

officers, directors, managers, principals, members, employees, agents, advisory board 

members, financial advisors, partners, attorneys, accountants, investment bankers, 

consultants, representatives, and other professionals, each in their capacity as such.   

 

Notwithstanding the above, the definition of “Released Parties” shall specifically exclude, 

in their respective capacities as such, (a) the WMLP Debtors, (b) their current and former 

lenders (and agents under any lending facility), and (c) each of the foregoing’s current and 

former equity holders, subsidiaries, officers, directors, managers, principals, members, 

employees, agents, advisory board members, financial advisors, partners, attorneys, 

accountants, investment bankers, consultants, representatives, and other professionals. 



 

Under the Plan, “Releasing Parties” means, collectively, and in each case, in their 

respective capacities as such:  (a) the Successful Bidder; (b) each Consenting Stakeholder; 

(c) all Holders of Claims and Interests that are presumed to accept the Plan and who do not 

opt out of the releases in the Plan; (d) all Holders of Claims and Interests who vote to 

accept the Plan; (e) all Holders of Claims or Interests that (i) abstain from voting on the 

Plan and who do not opt out of the releases in the Plan, (ii) vote to reject the Plan and who 

do not opt out of the releases in the Plan, or (iii) are deemed to reject the Plan and who do 

not opt out of the releases in the Plan; (f) each current and former Affiliate of each Entity 

in clause (a) through (e); (g) with respect to each Entity in clause (a) through (f) each such 

Entity’s current and former equity holders, subsidiaries, officers, directors, managers, 

principals, members, employees, agents, advisory board members, financial advisors, 

partners, attorneys, accountants, investment bankers, consultants, representatives, and 

other professionals, each in their capacity as such; and (h) with respect to each WLB 

Debtor, each such WLB Debtor’s current and former equity holders, subsidiaries (other 

than the WMLP Debtors), officers, directors, managers, principals, members, employees, 

agents, advisory board members, financial advisors, partners, attorneys, accountants, 

investment bankers, consultants, representatives, and other professionals, each in their 

capacity as such.  

 

Notwithstanding the above, the definition of “Releasing Parties” shall specifically exclude, 

in their respective capacities as such, (a) the WMLP Debtors, (b) their current and former 

lenders (and agents under any lending facility), and (c) each of the foregoing’s current and 

former equity holders, subsidiaries, officers, directors, managers, principals, members, 

employees, agents, advisory board members, financial advisors, partners, attorneys, 

accountants, investment bankers, consultants, representatives, and other professionals.  
 

THIS NOTICE IS BEING SENT TO YOU FOR INFORMATIONAL PURPOSES ONLY.  

IF YOU HAVE QUESTIONS WITH RESPECT TO YOUR RIGHTS UNDER THE PLAN 

OR ABOUT ANYTHING STATED HEREIN OR IF YOU WOULD LIKE TO OBTAIN 

ADDITIONAL INFORMATION, CONTACT THE NOTICE AND CLAIMS AGENT. 



Houston, Texas   

December 21, 2018   

   

/s/ Patricia B. Tomasco   

Patricia B. Tomasco (Bar No. 01797600)  Edward O. Sassower, P.C.  

Elizabeth C. Freeman (Bar No. 24009222)  Stephen E. Hessler, P.C. (admitted pro hac vice) 

Matthew D. Cavenaugh (Bar No. 24062656)  KIRKLAND & ELLIS LLP 

JACKSON WALKER L.L.P.  KIRKLAND & ELLIS INTERNATIONAL LLP 

1401 McKinney Street, Suite 1900  601 Lexington Avenue 

Houston, Texas 77010  New York, New York 10022 

Telephone:   (713) 752-4200  Telephone: (212) 446-4800 

Facsimile:    (713) 752-4221  Facsimile: (212) 446-4900 

Email:  ptomasco@jw.com  Email:  edward.sassower@kirkland.com 

 efreeman@jw.com  stephen.hessler@kirkland.com 

 mcavenaugh@jw.com   

Conflicts Counsel to the WLB Debtors and Local 

Counsel to the Debtors and Debtors in Possession 

  

- and -   - and-  

James H.M. Sprayregen, P.C.   Anna G. Rotman, P.C. (Bar No. 24046761) 

Michael B. Slade (Bar No. 24013521)  KIRKLAND & ELLIS LLP 

Gregory F. Pesce (admitted pro hac vice)  KIRKLAND & ELLIS INTERNATIONAL LLP 

KIRKLAND & ELLIS LLP  609 Main Street 

KIRKLAND & ELLIS INTERNATIONAL LLP  Houston, Texas 77002 

300 North LaSalle  Telephone: (713) 836-3600 

Chicago, Illinois 60654  Email: anna.rotman@kirkland.com 

Telephone: (312) 862-2000   

Facsimile: (312) 862-2200   

Email: james.sprayregen@kirkland.com    

 michael.slade@kirkland.com   

 gregory.pesce@kirkland.com   
 

Counsel to the Debtors and Debtors in Possession 

 

  

 

 

 


