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INTRODUCTION 

In connection with certain stockholder derivative lawsuits described in 

Section II below (collectively, the “Litigation” or the “Derivative Lawsuits”), the 

Board of Directors of Zynga Inc. (“Zynga” or the “Company”), in early February 

2017, established a Special Litigation Committee (the “SLC” or the “Committee”).  

The Board’s action followed a decision by the Delaware Supreme Court holding that 

the normal requirement of a pre-litigation demand on the Board was excused under 

the circumstances of this case.  The members of the Committee are Carol Mills and 

Janice Roberts, both of whom are independent and were appointed to the Board just 

before the Committee’s formation.  Ms. Mills and Ms. Roberts did not have any 

relationship with Zynga or any of the Defendants prior to joining the Zynga Board, 

nor any involvement in the events underlying the Derivative Lawsuits.  As discussed 

in Section III below, Zynga’s Board vested the SLC with plenary authority with 

respect to the Derivative Lawsuits, including the authority to investigate the matters 

alleged in the Derivative Lawsuits, to determine whether pursuing the claims 

asserted in the Litigation (in whole or in part) is in the best interests of the Company 

and its stockholders, and to settle the Litigation, again if the Committee determined 

that it was in Zynga’s and its stockholders’ best interests to do so. 

With the assistance of its independent legal counsel and expert consultants, 

the SLC investigated the events underlying the Derivative Lawsuits.  The SLC 
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assessed the merits of the claims in the Litigation to decide, with a focus on the best 

interests of Zynga and its stockholders, whether it makes legal, factual, and business 

sense for Zynga to pursue those claims, or any portion of them, against any or all of 

the Defendants.   

As the Committee was finalizing its work and the report on its investigation, 

the Committee was advised that Plaintiff and the Defendants were discussing 

settlement through a mediator.  In particular, on October 31, 2017, the mediator 

asked the Committee to defer completion of the report to determine whether a 

settlement could be achieved.1  In mid-December, Plaintiff’s counsel announced that 

his discussions with Defendants’ counsel were at an impasse and that he intended to 

pursue litigation again, though he acknowledged the SLC’s right to explore 

settlement with the Defendants directly.  The SLC did so, and after approximately 

two more months of negotiations among Defendants and the Company’s directors’ 

and officers’ liability (“D&O”) insurers and formal documentation of terms, the SLC 

and Defendants agreed upon terms to resolve the Sandys action.2

1  While it was not a firm deadline, October 31 was the date on which a formal stay 
of this Sandys action was to expire.  For seven weeks thereafter, the Parties to this 
action agreed informally to defer further proceedings while negotiations over a 
possible settlement continued.   
2  It is the desire and expectation of the SLC and Defendants that, should the 
settlement in Sandys receive final approval from the Delaware Court of Chancery, it 
will extinguish the remaining Derivative Lawsuits under the doctrine of res judicata.  
As noted below, the SLC has other bases for seeking dismissal of these Derivative 
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This Report presents the SLC’s conclusion that the settlement that has been 

reached with Defendants and the D&O insurers and described in Section IV.F below 

(the “Settlement”) is in the best interests of Zynga and its stockholders, and the many 

reasons for that conclusion.  This Report summarizes the allegations in the 

Derivative Lawsuits, describes the SLC’s extensive investigation into those 

allegations, and then presents the SLC’s detailed findings and conclusions, both with 

respect to the merits of the Derivative Lawsuits and the Settlement.3

Lawsuits and concludes that it is in the best interests of Zynga and its stockholders 
to do so. 
3 This Report is supported by a substantial body of documentary material.  Exhibits 
referred to in the Report are grouped into the binders as follows:  

Volume A: Public Filings and Disclosures 
Volume B: Court Filings 
Volume C: Zynga Board Materials 
Volume D: Finance Weeklies 
Volume E: Zynga Emails 
Volume F: Analyst Reports 
Volume G: Other Miscellaneous Materials 

Citations to the documents take the form: “Ex. [Volume]-[Tab].”  In the case of 
Exhibits having a short-form description, the citation form will be “Ex. [Volume]-
[Tab], [Short-Form Description].  An index listing these Exhibits is attached as 
Appendix A.  While at times the Committee cites to additional materials, the 
Committee has included as Exhibits only those documents it believes to be the most 
relevant to its investigation and findings.  That is not to say that the Committee did 
not review and rely on other documents.  It did; as discussed below in Section IV.A, 
the Committee and its counsel reviewed thousands of documents, hundreds of which 
had some bearing on the Committee’s deliberations.  The Exhibit set is a subset of 
this material.  As an example, the Committee relied on a substantial number of 
Zynga’s filings with the United States Securities and Exchange Commission (the 
“SEC”).  But rather than include every amendment to the Registration Statements 
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For the reasons discussed in this Report, it is the considered, independent 

judgment of the SLC, based on its investigation, that further pursuit of the claims 

asserted in the Litigation is not in the best interests of Zynga or its stockholders, and 

that resolution of these claims on the terms of the Settlement is in their best interests.  

The Committee has determined that the Settlement affords the Company a 

meaningful monetary benefit while bringing to an end a dispute that dates back six 

years and that continues to represent a distraction to the Company, an unwelcome 

overhang and a source of uncertainty, all of which have been and continue to be 

detrimental to the Company and its stockholders—particularly as new Company 

management has been working on numerous new initiatives for the Company.  The 

Committee’s determination that the Settlement is in Zynga’s best interests is 

informed to a substantial degree by its conclusions that the legal claims in the 

Derivative Lawsuits are not supported by the facts or by inferences properly drawn 

from those facts, as detailed below.   

Based on the SLC’s conclusions, the Committee has directed its counsel (a) 

to execute the Stipulation and Agreement of Compromise, Settlement and Release 

with Defendants (the “Stipulation”) and the related Policy and Claim Release 

on Form S-1 covering the securities offerings discussed in this Report, Exhibit 
Volume A includes only the most significant or often-cited of these filings.  Other 
versions cited can be found on the SEC’s web site at https://www.sec.gov/cgi-
bin/browse-edgar?company=zynga&owner=exclude&action=getcompany.   
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Settlement Agreement (the “Insurer Agreement”) with the relevant D&O insurers, 

(b) to file the Stipulation with the Delaware Court of Chancery and commence the 

process for providing formal notice of the Settlement to Zynga’s stockholders, and 

(c) to take the appropriate actions in the Delaware Court of Chancery and the 

California courts in which the Derivative Lawsuits are pending to secure approval 

of the Settlement by the Delaware Court of Chancery and to have the various 

Derivative Lawsuits dismissed in their entirety and with prejudice as to all Parties. 

SUMMARY OF THE STOCKHOLDER DERIVATIVE ACTIONS 

Starting in August 2012, Zynga stockholders filed multiple derivative actions, 

which have evolved into the three Derivative Lawsuits—two pending in California 

and one in Delaware.  The Derivative Lawsuits assert breach of fiduciary duty claims 

against a group of current and former officers and directors of Zynga (defined below 

and referred to collectively as the “Defendants”).  Although the allegations of the 

three Derivative Lawsuits vary somewhat, the plaintiffs (collectively referred to as 

“Plaintiffs”) all generally allege that the Defendants breached their fiduciary duties 

of loyalty and care in connection with an underwritten secondary public offering of 

the Company’s Class A common stock (the “Secondary Offering” or “SPO”).  The 

Registration Statement on Form S-1 for the SPO was declared effective by SEC on 

March 28, 2012.  
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Many of the Defendants were selling stockholders in the SPO.  These “Selling 

Defendants” (defined below) together sold roughly 20.3 million Zynga Class A 

common shares in the SPO, for proceeds of approximately $236 million net of 

underwriting fees.4  In broad terms, Plaintiffs allege that these Selling Defendants 

arranged for and pushed through the SPO quickly so that they could sell some of 

their holdings of Zynga stock prior to releasing material, negative news over the next 

four months concerning Zynga’s business and its future prospects.  Plaintiffs allege 

that Defendants knew this non-public news prior to the SPO.   

Plaintiffs allege that negative news about Zynga was made public following 

the SPO as part of quarterly earnings announcements released by Zynga on April 26 

and July 25, 2012.  It is undisputed that the price of Zynga common stock fell 

dramatically over the period from the SPO through the July announcement.  The 

shares sold in the SPO were priced at $12 per share (slightly below the market 

closing price on March 28, 2012).  Although the price of Zynga common stock 

remained at or above the SPO price for a few weeks after the SPO, the price over the 

4 Zynga has three classes of common stock—Classes A, B, and C—each having 
differential voting power.  Unless otherwise specified, the term “common stock” in 
this Report refers to Zynga’s Class A common stock—that is, the securities sold in 
the SPO.  Although the Selling Defendants’ stock sales in the SPO constitute the 
vast majority of the shares underlying Plaintiffs’ claims, certain Plaintiffs also allege 
that some additional sales of common stock during the Relevant Period constituted 
wrongful insider trading.  Those alleged sales, and the share count attributable to 
them, are discussed in Sections II.D.1 and VIII.C, below.   
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ensuing four months declined by more than 70%.5  Plaintiffs claim that the Selling 

Defendants’ sales of Zynga common stock in the SPO prior to this stock price 

decline constituted a misappropriation of Company information for the Selling 

Defendants’ personal benefit, in violation of their fiduciary duty of loyalty.  The 

Defendants (whether or not they participated in the SPO) are also alleged to have 

breached their duties of loyalty and care by permitting Zynga to move ahead with 

the SPO.  Defendants deny the material allegations of the Derivative Lawsuits. 

A. THE THREE DERIVATIVE LAWSUITS 

Despite a provision in Zynga’s Certificate of Incorporation mandating that 

stockholder derivative actions be brought in Delaware,6 the first two derivative 

actions were filed and remain pending in California.  The first, a consolidated 

proceeding captioned In re Zynga Shareholder Derivative Litigation, Lead Case No. 

CGC-12-522934 (and consolidated with Case Nos. CGC-12-523389 and CGC-12-

523816) (“Federspiel” or the “CA State Action”) was filed August 3, 2012, in the 

5 Attached as Appendix B is a table showing the price of Zynga common stock 
during the Relevant Period.  As described below in Section II.D, the stock price 
decline led to the filing of securities class action lawsuits and other related litigation, 
all of which has been resolved.  The Derivative Lawsuits, which were stayed pending 
the resolution of most of these other cases, are the last lawsuits still pending related 
to the SPO and the subsequent decline in the price of Zynga common stock. 
6 Zynga’s forum-selection clause is discussed in greater detail in Section V.A, below. 



8 
 

 

Superior Court of the State of California for the City and County of San Francisco.7

A second (now-consolidated) proceeding was commenced shortly thereafter, on 

August 16, 2012, in the U.S. District Court for the Northern District of California; it 

is captioned IRA for the benefit of Karl Graulich v. Pincus, et al., C.A. No. 3:12-cv-

04327-JSW (and consolidated with Case Nos. 3:12-cv-04330-MCC, 3:12-cv-04547-

JSW, and 3:12-cv-04684-JSW) (“Graulich” or the “CA Federal Action”).8  The 

plaintiffs in the two California lawsuits are eight individuals: Karl Graulich, Marc 

Albin, Jeanna Weber, and Stacy Barron (CA Federal Action); and Carol Federspiel, 

Steve Gianfermo, James Wilson, and David Schroeder (CA State Action).  All allege 

that they are owners of Zynga common stock and have owned their shares since the 

alleged wrongs complained of in their complaints.9

7 The cases were consolidated by court order dated October 2, 2012.  A First 
Amended Complaint was filed in the CA State Action on March 14, 2013.  It is 
referred to in this Report as “Federspiel FAC” and remains the operative complaint 
in the CA State Action.  It is included as Exhibit B-2 in the accompanying Exhibit 
set.  See generally supra n.1 for a description of the Exhibit set. 
8 The cases were consolidated by court order dated January 23, 2013.  Although the 
consolidation order contemplated the filing of a consolidated amended complaint, 
Plaintiffs in the CA Federal Action have not filed an amended pleading post-
consolidation, apparently because the matter was stayed.  The Verified Derivative 
Complaint filed by Mr. Graulich on August 16, 2012, in the CA Federal Action is 
referred to in this Report as “Graulich VDC.”  The Committee has understood that 
the Graulich VDC is the operative complaint in the CA Federal Action, and has 
treated it as such.  It is included as Exhibit B-1. 
9 In light of its mandate to investigate the potential claims, the SLC elected not to 
verify assurances from Plaintiffs’ counsel concerning the bona fides of the named 
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The third Derivative Lawsuit is pending in Delaware.  On August 28, 2012, 

Plaintiff Thomas Sandys sent a demand letter to the Company seeking to inspect 

Zynga’s books and records pursuant to Delaware General Corporation Law Section 

220 (“Section 220”) and Delaware common law.  In response to the demand, the 

Company produced some documents.  On April 2, 2013, counsel for Mr. Sandys 

filed a Verified Complaint pursuant to 8 Del. C. § 220, seeking additional documents 

(Sandys v. Zynga, C.A. No. 8450-ML).  On September 19, 2013, counsel for 

Mr. Sandys and the Company reached an agreement over what additional documents 

would be produced, and that material was produced shortly thereafter.  Overall, 

Zynga provided more than 1,800 pages of documents to Mr. Sandys.10

derivative Plaintiffs and their standing to sue (including the various Plaintiffs’ 
original and continuing ownership interests in Zynga).  The SLC notes, however, 
that descriptions in some of the derivative complaints suggest possible standing 
issues with some of the Plaintiffs.  For example, in the CA State Action, one named 
plaintiff alleges that he purchased his Zynga common stock in the months following 
the SPO, Federspiel FAC ¶¶ 10-13, raising questions about whether he satisfies the 
ownership requirements for pursuing his claims, or some portion of them.  Although 
the SLC determined not to pursue the issue of any Plaintiff’s standing, the SLC also 
has done nothing to waive any right Zynga or the Defendants might have to 
challenge the standing of any individual Plaintiff purporting to pursue claims in the 
Derivative Lawsuits.   
10 Counsel to Plaintiffs in the CA State Action informed the Committee that he also 
had been provided with a copy of Zynga’s Section 220 production, albeit more 
recently and after the CA State Action had been formally stayed.  In any event, the 
operative complaint in the CA State Action does not reflect any information they 
may have gleaned from the Section 220 documents.   



10 
 

 

Six months later, Mr. Sandys filed a shareholder derivative lawsuit and 

asserted that the allegations in his complaint were based in part on his counsel’s 

review of the documents provided in response to his Section 220 demand.  

Mr. Sandys’s Verified Shareholder Derivative Complaint, filed in the Delaware 

Court of Chancery on April 4, 2014, in the matter captioned Sandys v. Pincus et al., 

C.A. No. 9512-CB (“Sandys”), is the operative complaint in that lawsuit.11

None of the Plaintiffs made a pre-litigation demand on Zynga’s Board, 

alleging instead that a demand was futile.  In the Sandys action, Defendants filed a 

motion to dismiss pursuant to Rule 23.1 of the Court of Chancery Rules, for failure 

to make a pre-litigation demand.  The Court of Chancery granted the motion in 

February 2016.12  On Plaintiff’s appeal, the Delaware Supreme Court determined 

that demand was excused because there was not an independent majority of the 

Zynga Board (as it existed when Mr. Sandys filed suit) to consider any demand.13

More generally, the Derivative Lawsuits were, by agreement, each stayed 

pending the outcome of related lawsuits that included Zynga as a defendant.  Those 

related lawsuits have been resolved.  Although the SLC conducted its investigation 

11 The Verified Shareholder Derivative Complaint filed by Mr. Sandys on April 4, 
2014, is referred to as “Sandys VSDC.”  It is included as Exhibit B-3. 
12 See Sandys v. Pincus, C.A. No. 9512-CB, 2016 WL 769999 (Del. Ch. Feb. 29, 
2016). 
13 See Sandys v. Pincus, 152 A.3d 124, 126 (Del. 2016). 
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with reference to the allegations in all of the Derivative Lawsuits (which are 

substantially similar), the SLC has focused on the Sandys action as the primary case 

because (a) to date, there have been substantive proceedings only in the Sandys

action; (b) Mr. Sandys adhered to the preferred approach in Delaware of 

investigating his claims through the Section 220 procedure; (c) Plaintiff’s counsel 

asserts that the complaint in Sandys was drafted in light of Zynga’s Section 220 

production; (d) the Sandys action is the only one of the Derivative Lawsuits brought 

in Delaware, the forum specified in Zynga’s corporate charter; and (e) Plaintiff’s 

counsel in Sandys has been more responsive to the SLC. 

B. THE NOMINAL DEFENDANT 

In all of the Derivative Lawsuits, the stockholder Plaintiffs purport to bring 

their claims on behalf of the nominal defendant, Zynga.  Zynga was founded in 2007 

and is a Delaware corporation.14  At all relevant times, Zynga was a “social game 

developer” that offered free, “continually enhanced” games on “Facebook, other 

social networks and mobile platforms to players worldwide, wherever and whenever 

they want[ed].”15  While Zynga games were free, the Company’s business model 

14 Zynga was originally organized in April 2007 as “Presidio Media LLC,” a 
California limited liability company.  See Ex. A-12 (IPO Form S-1, July 1, 2011) at 
6.  It converted to a Delaware corporation in October 2007, and changed its name to 
“Zynga Inc.” in November 2010.  
15 Id. at 1. 
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depended primarily on the sale of “virtual goods” to people playing the games, as 

well as advertising.  In its first four years, Zynga grew very rapidly to become the 

premier developer of online games.  Its portfolio of games generated $693,000 of 

revenue in 2007; in 2011, revenue had grown to $1.14 billion.16  As discussed below 

(and as Zynga disclosed repeatedly), most of its revenue at the time came from 

games that Zynga users played on the Facebook web platform.   

Zynga became a publicly traded company on December 16, 2011, the morning 

after the SEC declared effective its Registration Statement for its initial public 

offering of common stock (the “IPO”).  Zynga’s stock is traded on the NASDAQ 

Global Select Market.  The Company’s headquarters are in San Francisco, 

California.  During the Relevant Period (defined below, but roughly speaking the 

first seven months of 2012), Zynga’s employee base grew approximately 11%, from 

3,183 employees at the start of the year to 3,526 employees by early July.17  Zynga’s 

employees are based in various offices in the United States, Canada, Asia, and 

Europe.  

C. THE DEFENDANTS 

The complaints in each of the Derivative Lawsuits name the same defendants:   

16 Id. at 42; Ex. A-16 (SPO Form S-1, Mar. 14, 2012) at 9. 
17 See Ex. D-3 (Finance Weekly, Jan. 8, 2012); Ex. D-27 (Finance Weekly, July 8, 
2012).   
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• Mark Pincus, Zynga’s founder and, during the Relevant Period served 
as Chair of the Board of Directors, and the Company’s Chief Executive 
Officer.  Mr. Pincus currently serves as Executive Chairman of the 
Board; he also leads specific new business initiatives.  

• Reginald Davis, Zynga’s former General Counsel. 

• Cadir Lee, Zynga’s former Chief Technology Officer (“CTO”). 

• John Schappert, Zynga’s former Chief Operating Officer (“COO”) and 
a former director of Zynga. 

• Mark Vranesh, Zynga’s former Chief Accounting Officer. 

• David Wehner, Zynga’s former Chief Financial Officer (“CFO”).18

• William “Bing” Gordon was and is Special Creative Consultant and a 
director of Zynga.  He chairs the Board’s Product Committee. 

• Reid Hoffman, a former director of Zynga.  

• Jeffrey Katzenberg, a former director of Zynga (and lead independent 
director). 

• Stanley Meresman, a former director of Zynga (and chair of the Board’s 
Audit Committee). 

• Sunil Paul, a former director of Zynga.  

• Owen Van Natta, a former director of Zynga.19

The directors are prominent figures in the technology community and/or the 

world of social networking, gaming, and entertainment.  Of the twelve defendants, 

eight of them—Messrs. Davis, Hoffman, Lee, Pincus, Schappert, Van Natta, 

18 Mr. Wehner left Zynga to join Facebook in 2012.  He is currently Chief Financial 
Officer of Facebook. 
19 For approximately 18 months ending in November 2011, Mr. Van Natta served as 
Zynga’s Executive Vice President and Chief Business Officer.  During the Relevant 
Period, however, he was no longer a Zynga employee and had no management role, 
serving solely as a director of the Company. 
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Vranesh, and Wehner—sold shares of Zynga common stock during the Relevant 

Period, primarily through the Secondary Offering.  The defendants who sold stock 

through the Secondary Offering are referred to collectively as the “Selling 

Defendants”; the defendants who did not sell in the Secondary Offering are referred 

to as the “Non-Selling Defendants.”  Aside from Messrs. Hoffman and Van Natta, 

all of the Selling Defendants were Company officers; at times, these defendants are 

referenced collectively as the “Officer Defendants.”  Messrs. Gordon, Hoffman, 

Katzenberg, Meresman, Paul, Pincus, Schappert, and Van Natta are at times referred 

to as the “Director Defendants.”  The term “Defendants” refers to all defendants 

collectively.20

20 The Committee is aware that two additional persons were named as defendants in 
early-filed cases now part of the CA Federal Action—director Ellen Siminoff and 
former Chief Marketing and Revenue Officer Jeffrey Karp.  The record is somewhat 
ambiguous as to their status as defendants post-consolidation in the CA Federal 
Action.  Neither was a named defendant in the Graulich VDC, the Sandys action in 
Delaware, or the CA State Action, and there were indications from plaintiff’s 
counsel in the CA Federal Action that they would be dropped as defendants with the 
filing of a consolidated complaint.  Ms. Siminoff’s name appears on the list of 
defendants in a few post-consolidation stipulations to extend the stay of the CA 
Federal Action, but Mr. Karp has not been on the defendant list on any post-
consolidation paper.  But ambiguity aside, there appears to be no basis to include 
either of them as defendants in the Derivative Lawsuits; certainly none appears from 
the near-total absence of substantive allegations concerning them in the complaints 
that named them.  Ms. Siminoff was first appointed a Zynga director on July 17, 
2012—that is, a few days before the Company’s Second Quarter earnings 
announcement that ends the Relevant Period.  She had no previous relationship with 
the Company; the record reflects no involvement by her in the events relevant to 
Plaintiffs’ claims; and no allegations suggest otherwise.  The Committee has inferred 
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D. THE ALLEGATIONS 

The Derivative Lawsuits generally allege that the Defendants breached their 

fiduciary duties by selling, permitting to be sold, or failing to prevent the sale of 

Zynga common stock, primarily through the Secondary Offering.21  Specifically, 

Plaintiffs assert that Defendants knew prior to the Secondary Offering that Zynga’s 

stock would soon experience a marked downturn because Defendants allegedly 

that she was named as a defendant in an early complaint either in error or in an effort 
to try to disqualify her as a person capable of assessing a demand.  As for Mr. Karp, 
the only arguably substantive allegation is an erroneous suggestion that Mr. Karp 
had some role involving financial accounting and controls at Zynga.  He did not, and 
no other allegations mention him.  He did not participate in the Secondary Offering, 
and held no vested stock that could have been sold in the SPO anyway.  He left the 
Company in September 2012, after 13 months on the job.  During his brief tenure, 
he appears to have had at best only tangential involvement in any of the other 
substantive issues raised by Plaintiffs in the Derivative Lawsuits. 
21 While the derivative complaints allege that the SPO occurred on various dates, 
most prominently April 3, 2012, the Registration Statement covering the Secondary 
Offering was declared effective by the SEC on March 28, 2012.  SEC Notice of 
Effectiveness, Mar. 28, 2012.  The final Prospectus for the Secondary Offering was 
filed with the SEC, and the shares were sold to the underwriters of the Secondary 
Offering, on March 29, 2012.  Ex. A-17 (SPO Prospectus, Mar. 29, 2012).  The 
transaction settled on April 3, 2012.  As the Registration Statement for the Secondary 
Offering states, the Selling Defendants sold just under 38% of the shares included in 
the SPO, with Mr. Pincus accounting personally for about one-third of the offered 
shares. Aside from 1.8 million shares sold by two charities, the remaining shares 
offered in the SPO were sold by early investors in Zynga (generally venture funds 
or affiliates) that held rights to have their shares registered or other current and 
former senior employees eligible to participate in the SPO but not Section 16 
officers; there have been no allegations of impropriety directed against the other 
selling stockholders in the SPO.  None of the shares offered in the SPO was primary 
stock—i.e., shares offered by Zynga itself.  
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already knew the purportedly negative information that Zynga subsequently 

announced on its quarterly earnings calls held after the market close on April 26 and 

July 25, 2012.  Plaintiffs allege that the Selling Defendants engineered and sold 

Zynga stock through the SPO because of this information and thereby engaged in 

insider trading and breached their fiduciary duty of loyalty.22 Plaintiffs further allege 

breaches of the fiduciary duties of care and loyalty against Defendants on the 

theories that Defendants intentionally or recklessly disregarded their duties by 

participating in, or failing to monitor or prevent, the sale of stock by the Selling 

Defendants and/or by exposing Zynga to liabilities (including for violation of the 

federal securities laws) for having misrepresented, failed to disclose and/or failed to 

monitor Zynga’s business and operations properly.23  Although this Report includes 

discussion of events from other (primarily prior) periods for background and context, 

22 See Brophy v. Cities Services, 70 A.2d 5 (Del. Ch. 1949); Cal. Corp. Code 
§§ 25402 & 25502.5.   
23 As noted, the decline in the price of Zynga common stock, particularly following 
the Company’s July 25, 2012 earnings announcement for the Second Quarter of 
2012, resulted in the filing of securities class actions and other litigation.  These 
actions include the following three proceedings, which are referred to collectively 
as the “Other Related Lawsuits”:  Reyes v. Zynga, No. CGC-12-522876 (Sup. Ct. 
San Francisco Cnty.); In re Zynga Inc. Sec. Litig., No. 12-cv-4007-JSC (N.D. Cal.); 
and Lee v. Pincus, C.A. No. 8458-CB (Del. Ch.).  The Other Related Lawsuits all 
were settled prior to the SLC’s creation.  Although the SLC focused its investigation 
primarily on the allegations made in the Derivative Lawsuits, the scope of the 
investigation was also informed by the complaints filed in the Other Related 
Lawsuits. 
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the time period most relevant to the allegations in the Derivative Lawsuits runs from 

December 16, 2011 (the first day Zynga shares issued in its IPO were traded) through 

July 26, 2012 (the trading day following Zynga’s release of its Second Quarter 2012 

earnings) (the “Relevant Period”).  Plaintiffs’ specific allegations, which underlie 

their claimed violations of both Delaware and California law, are discussed in 

greater detail below.  

1. Allegations that Defendants Breached the Fiduciary Duty of 
Loyalty 

Plaintiffs’ primary complaint is for improper trading and involves the Selling 

Defendants’ participation in the Secondary Offering in the following amounts:24

No. of Shares Proceeds25

Mark Pincus 16,500,000 $192,060,000 
Reginald Davis 315,27726 $3,670,574 
Reid Hoffman 687,626 $8,003,967 
Cadir Lee 1,171,664 $13,638,169 
John Schappert 322,350 $3,752,154 
Owen Van Natta 505,267 $5,881,308 
Mark Vranesh 366,216 $4,262,754 

24 See Sandys VSDC ¶ 110, Chart 15.   
25 The gross proceeds alleged by Plaintiffs reflect that the shares were sold at $12.00 
per share.  As discussed below, the shares were sold subject to underwriter discounts 
so that the proceeds actually realized by the Selling Defendants (and reflected on the 
table in text) were $11.64 per share. 
26 As discussed infra in Section VIII.C.1, the Committee determined that Mr. Davis 
sold 314,643 shares in the Secondary Offering.  The 315,277 sale amount alleged by 
the Sandys Plaintiff includes 634 shares sold automatically when these restricted 
shares vested, pursuant to SEC Rule 16b-3.  The sale was unrelated to the Secondary 
Offering. 
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No. of Shares Proceeds25

David Wehner 386,86527 $4,503,109 

Plaintiffs further allege that the timing of the Secondary Offering was 

suspicious, in that it took place just days prior to the end of the First Quarter.  Certain 

Plaintiffs also allege additional improper trading during the Relevant Period as 

follows:28

Date of Sale No. of Shares Proceeds 
Reginald Davis April 1, 2012 634 $8,129.78 

April 15, 2012 14,578 $167,069.71 
July 2, 2012 607 $3,346.39 
July 15, 2012 14,180 $69,357.22 

Cadir Lee April 9, 2012 12 $137.76 
May 9, 2012 12 $95.88 
June 11, 2012 13 $74.76 
July 10, 2012 14 $70.32 

John Schappert March 15, 2012 330,846 $4,284,588.04 
Mark Vranesh April 15, 2012 4,714 $54,357.13 

July 15, 2012 4,580 $22,510.70 
David Wehner March 30, 201229 60,217 $768,971.09 

27 In Sandys, Plaintiff alleges that Mr. Wehner sold 447,082 shares, which he notes 
includes a disposition of 60,217 shares of Zynga common stock that occurred 
separate from the Secondary Offering.  Sandys VSDC ¶ 110, chart 15.  This table 
includes only those shares that Mr. Wehner allegedly sold as part of the Secondary 
Offering.  The 60,217 share disposition was another sale under SEC Rule 16b-3 
unrelated to the Secondary Offering.  See infra Section VIII.C.2. 
28 Federspiel FAC ¶¶ 16, 18, 19, 21, 22, 101; Sandys VSDC ¶ 110 n.1. 
29 In the Sandys action, Mr. Wehner is alleged to have made this sale on April 2, 
2012.  See Sandys VSDC ¶ 110 n.1.  In the CA State Action, the same sale is listed 
as having taken place on April 1, 2012.  See Federspiel FAC ¶ 19.  The actual sale 
date appears to have been March 30, 2012.  See Ex. G-9 (Stock Administration 
Summary). 
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Date of Sale No. of Shares Proceeds 
May 2, 2012 58,889 $517,604.87 
July 2, 2012 11,385 $62,731.35 

As noted, the price of Zynga common stock declined by roughly 74% from 

the SPO price of $12 per share to settle at $3.18 after Zynga announced its Second 

Quarter 2012 earnings and reduced its full-year guidance for 2012.30  Accordingly, 

Plaintiffs contend that the Selling Defendants should be liable to Zynga for illicit 

profits from insider trading for amounts that vary from roughly $100 million to $185 

million, depending on how much of the price decline Plaintiffs attribute to the 

material, non-public information they claim was known to the Selling Defendants at 

the time of the challenged sales.31

a) Allegations Relating to Knowledge of Material, 
Adverse Information 

Plaintiffs allege that the Selling Defendants’ sales of stock were suspicious 

and motivated in whole or in part by undisclosed, material adverse information.32

Plaintiffs also allege that the Director Defendants (i) selectively released the Selling 

30 See Appendix B. 
31 The SLC engaged NERA Economic Consulting (“NERA”) to assist with certain 
economic analyses, including estimations of supposedly illicit profits.  These 
estimates are summarized below, in Section VI.D.  In addition, the SLC examined 
the extent to which the Company suffered any losses beyond allegedly illicit gains 
from insider trading.  That analysis is included in Section VI.E.   
32 Sandys VSDC ¶¶ 101, 111, 120; Graulich VDC ¶¶ 57, 63; Federspiel FAC ¶¶ 8, 
101, 110, 132. 
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Defendants from lock-up agreements entered into in connection with the IPO that 

otherwise would have prevented the Selling Defendants’ sale of their Zynga stock, 

(ii) waived the trading blackout period that otherwise would have prevented trading 

until after the First Quarter 2012 earnings announcement, and (iii) authorized the 

Secondary Offering before the allegedly material adverse information concerning 

the Company became public, all to benefit themselves and their peers in the venture 

capital community.33  The material adverse information allegedly possessed by the 

Defendants at the time of the SPO falls into four general categories.  

Declining Performance.  Plaintiffs allege that the Defendants34 knew that 

Zynga was experiencing a “rapid decline” in users and in virtual goods sold through 

its existing games.  Defendants purportedly knew this because of Zynga’s intense 

focus on operational and financial metrics that it collected and analyzed 

continuously.35  Plaintiffs allege that Defendants also knew that Zynga’s games 

33 Sandys VSDC ¶ 127.  
34 Although Plaintiffs’ allegations tend to be stated using the collective term 
“Defendants,” counsel to Mr. Sandys made clear in an early meeting with a member 
of the SLC and its counsel that the Sandys allegations focused primarily on the 
knowledge of Mr. Pincus and, to a somewhat lesser degree, Mr. Wehner, Zynga’s 
CEO and CFO, respectively, at the time.  This Report summarizes the allegations as 
they were presented by Plaintiffs.  The SLC necessarily worked to assess the 
allegations on an individualized basis.  
35 Federspiel FAC ¶ 69; Sandys VSDC ¶ 86; see also Graulich VDC ¶ 42. 
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metrics were tracking downward, in part due to declining user engagement.36  In 

particular, Plaintiffs allege that the metric called Average Bookings Per User (or 

“ABPU”)37 was (i) an important and meaningful metric, (ii) trending downward 

prior to the Secondary Offering, and (iii) declining quarter-over-quarter from the last 

quarter of 2011 to the first quarter of 2012.38  Plaintiffs also allege that the metric 

measuring Daily Active Users (“DAU”)39 was likewise an important and meaningful 

metric that was trending downward prior to the Secondary Offering.40

Further, Plaintiffs allege that Defendants did not believe or, alternatively, 

could not reasonably have believed, that the Company would be able to meet its 

financial plan for the First and Second Quarters of 2012, or for 2012 as a whole.41

Plaintiffs allege that Defendants knew that the 2012 financial plan presented by 

36 Sandys VSDC ¶ 122; Federspiel FAC ¶ 101. 
37 See infra Section VIII.D.1.a. 
38 Sandys VSDC ¶¶ 68-69, 109, 122. 
39 See infra Section VIII.D.1.a. 
40 Sandys VSDC ¶¶ 109, 122.   
41 See id. ¶¶ 42, 109, 122.  As discussed below in Section VIII.D.1.d, financial plans 
were presented to the Board annually and updated quarterly, but they were not 
publicly disclosed.  The plans included both quarterly and annual projections of a 
metric called “Bookings.”  See infra Section VIII.D.1.a.  Zynga provided annual 
Bookings guidance for 2012.  The guidance was somewhat lower than the internal 
plan because, as the SLC was told, the internal plan was intended to reflect “stretch” 
goals for the game studios.  Various securities analysts that followed Zynga issued 
their own forecasted expectations for Zynga’s First and/or Second Quarters of 2012, 
but again Zynga itself issued no quarterly guidance.   
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management to Zynga’s Board of Directors at its meeting on January 18, 2012 (the 

“January Plan”), and the update to that forecast (with its projected higher financial 

performance for 2012) presented at the Board’s April 18, 2012 meeting (the “April 

Update”), were unduly optimistic.42  Plaintiffs specifically reference two of the 

weekly Bookings reports and Corporate FPA (for “Financial Planning & Analysis”) 

reports from the First Quarter as supposed proof that Defendants knew that the 

Company could not hit the projections in the January Plan.43  Plaintiffs also allege 

that the weekly reports from the Finance Group “never” showed numbers that met 

or exceeded the projections in the January Plan.44

Facebook. Plaintiffs allege that Defendants knew that Zynga’s performance 

on Facebook was trending negatively and that Facebook was planning on making 

changes to its platform that would have a negative impact on Zynga.45  In particular, 

Plaintiffs allege that Defendants were aware, prior to its implementation in early 

April 2012 (and prior to the SPO), that Facebook planned to change its feed 

algorithm.46  The feed algorithm helped direct Facebook users to items of actual or 

42 Sandys VSDC ¶¶ 41-47, 78-86. 
43 Id. ¶¶ 42-43, 46, 51. 
44 Id. ¶¶ 42-43.   
45 Id. ¶¶ 71-73. 
46 Id. ¶¶ 71-73. 
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possible interest to them on the Facebook platform.47  The change in early April 

modified the feed algorithm so that it tended to direct feed users to new games (often 

published by other producers) over legacy games developed by Zynga.48  Plaintiffs 

allege that Zynga had advance knowledge of this feed-algorithm change because 

Facebook CEO Mark Zuckerberg and Mr. Pincus were “very close,” had lunch 

together weekly, and communicated one-on-one regularly.49

The OMGPOP Acquisition and the Value of that Asset.  Plaintiffs further 

allege that Zynga acquired a company called OMGPOP Inc. (“OMGPOP”) for 

approximately $183 million amidst declining trends in Zynga’s legacy business.50

Zynga’s acquisition of OMGPOP closed in March 2012, shortly before the 

Secondary Offering.  Plaintiffs say that it was unusual for Zynga to acquire other 

companies, and that the OMGPOP acquisition was intended to mask the general 

downturn in Zynga’s business because OMGPOP’s primary game product, Draw 

Something, was very successful in the period shortly after its introduction and would 

make Zynga’s operational and financial metrics look better than they purportedly 

47 See infra Section VIII.D.2.b. 
48 Sandys VSDC ¶¶ 72-73. 
49 Id. ¶ 72.  Although Plaintiffs’ allegations do not explicitly reference a weekly 
lunch, counsel to Mr. Sandys stated in an early discussion with Committee Counsel 
his belief that such meetings took place.   
50 Id. ¶¶ 62-63, 69; Federspiel FAC ¶ 69. 
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were.  Plaintiffs also allege that Defendants knew that the popularity of Draw 

Something was temporary, that its user base began to deteriorate shortly after the 

acquisition, and that its addition to the Zynga portfolio was insufficient to support 

the increased guidance that the Company announced on its April 25, 2012 earnings 

call.51  Finally, Plaintiffs allege that Defendants breached their fiduciary duties by 

failing to take an impairment charge for the OMGPOP asset in the Second Quarter 

of 2012.52  Zynga recognized an impairment charge for the OMGPOP asset in the 

Third Quarter of 2012.  

Delay in Releasing The Ville. Plaintiffs allege that Defendants knew that 

Zynga’s financial performance could not and would not meet the January Plan or 

April Update in part because the launch of upcoming new games, and in particular 

a game called The Ville, was delayed.53 The Ville was set to be the latest installment 

in a series of successful Zynga offerings that included games such as FarmVille and 

CityVille.  According to Plaintiffs, however, Defendants knew that these to-be-

released new games—including most particularly The Ville—were included in 

Zynga’s January Plan and April Update as new sources of Bookings and revenue, 

51 See Sandys VSDC ¶¶ 91-93; Federspiel FAC ¶ 101.   
52 Sandys VSDC ¶¶ 94, 112.   
53 Id. ¶¶ 109, 122. 
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and that a failure to launch The Ville or other games “on time” rendered the 

Company’s financial plan unachievable.  

b) Allegations Relating to Director Conflicts 

Plaintiffs allege that the Director Defendants, including members of the Audit 

Committee, gave preferential treatment to the Selling Defendants and their peers in 

the venture capital community, by permitting or causing Zynga to permit the sale of 

stock by the Selling Defendants in the SPO.54  In addition to releasing the Selling 

Defendants (and others including current Zynga employees) from the lock-ups, 

Plaintiffs allege that Defendants wrongfully caused Zynga to exempt the Selling 

Defendants from the trading blackout period that would otherwise have been in 

effect on March 28, 2012.55

Likewise, Plaintiffs allege that Mr. Pincus, who was both CEO and Chairman 

of the Board, was a controlling director and/or stockholder who dominated Zynga 

and its Board.56  Plaintiffs allege that Mr. Pincus filled Zynga’s Board positions with 

54 Id. ¶¶ 114, 126-27. 
55 Id. 
56 See id. ¶ 117(n) (alleging that Mr. Pincus had absolute control of the Company 
and controlled approximately 61% of Zynga’s votes); see also Federspiel FAC 
¶¶ 41, 117-19. 
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his “friends” and ensured that “[n]one of the other directors could or would act 

contrary to Pincus” because of his “single, clear chain of command.”57

2. Allegations that Defendants Breached the Fiduciary Duty of 
Care 

Plaintiffs also allege that the Director Defendants breached their duty of care 

by failing to make certain disclosures and by committing corporate waste, which 

thereby exposed Zynga to securities claims and other liabilities, such as reputational 

harm.58  With regard to the alleged disclosure violations, Plaintiffs assert that 

Defendants failed to prevent material omissions from Zynga’s public statements in 

the same four areas that Plaintiffs allege constituted the material, non-public 

information on which the Selling Defendants purportedly traded: (i) declining Zynga 

performance such that Zynga’s publicly announced guidance for 2012 was known 

to be unachievable when Zynga delivered that guidance; (ii) declining performance 

of Zynga games on Facebook; (iii) the use of the OMGPOP acquisition to hide 

negative trends in Zynga’s legacy business and improper decisions concerning the 

impaired value of OMGPOP; and (iv) delays with launching The Ville and other 

(unspecified) new games.59  With regard to the 2012 financial plan and the alleged 

57 Federspiel FAC ¶¶ 41, 118-19. 
58 See Sandys VSDC ¶ 118. 
59 See id. ¶¶ 109, 122, 131; compare Federspiel FAC ¶¶ 69, 101. 
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inability to achieve its projections, Plaintiffs allege that Defendants failed to disclose 

the Company’s (a) attachment of so-called “code red” designations to certain metrics 

or project progress reports—a designation that Plaintiffs contend indicated that the 

projection or goal had been declared failed or unachievable; (b) use of so-called 

“flash sales” (a reference to online sales of virtual goods that Plaintiffs allege Zynga 

used from time to time to boost revenue to meet projections); and (c) modifications 

to existing games that Plaintiffs allege changed the user experience with the game 

and thereby induced users to play the game more and purchase more virtual goods 

in connection with that increased play.60

The waste claim is rather vague.  Plaintiffs allege that the Director Defendants 

breached their fiduciary duty of care by participating in or willfully failing to prevent 

misconduct that supposedly caused the Company to waste its valuable (but 

unspecified) assets and otherwise to expend unnecessarily its corporate funds in a 

manner contrary to the best interests of the Company and its stockholders.61

Alternatively, Plaintiffs assert that the Director Defendants are guilty of at least 

60 Federspiel FAC ¶ 100.  As discussed below, the Committee found this latter 
allegation particularly perplexing.  The allegation, attributed to a so-called 
Confidential Witness who Plaintiffs’ counsel in the CA State Action declined to 
identify, appears to try to deem nefarious a central feature of Zynga’s business 
model.  See infra Section VIII.D.1.b. 
61 Graulich VDC ¶ 77.   
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inaction amounting to recklessness in failing to control Zynga’s employees, 

business, and affairs.62  Plaintiffs further allege that the Director Defendants, by their 

actions or inactions, either directly or by aiding and abetting, abandoned and 

abdicated their responsibilities and duties with regard to prudently managing the 

business and assets of Zynga.63

E. TIMELINE OF THE DERIVATIVE LAWSUITS 

All of the Derivative Lawsuits have been stayed by stipulation to permit the 

Committee to complete its investigation and issue this Report.  The following 

chronology outlines the activities that have taken place related to each action up to 

the finalizing of this Report::64

• August 3, 2012: Complaint filed in CA State Action. 

• August 16, 2012: Verified Complaint filed in CA Federal Action.  

• August 28, 2012: Mr. Sandys served Zynga with a “Demand to Inspect 
Books and Records Pursuant to Delaware General Corporation Law 
Section 220 and Delaware Common Law.”   

62 Id. 
63 Id. ¶ 81.  
64 See Federspiel FAC; Graulich VDC; Sandys VSDC; Verified Complaint, Sandys 
v. Zynga, C.A. No: 8450-ML (Del. Ch. Apr. 2, 2013); Ex. B-5 (Docket Report for 
CA State Court Action); Ex. B-4 (Docket Report for CA Federal Court Action); 
Ex. B-7 (Docket Report for Sandys); Ex. B-6 (Docket Report for Sandys v. Zynga, 
C.A. No: 8450-ML (Del. Ch. Apr. 2, 2013)); Document Production Cover Letters 
(Nov. 2, 2012, Dec. 21, 2012, Jan. 11, 2013, Feb. 26, 2013, June 7, 2013, Oct. 21, 
2013); Stipulation and Final Order, Sandys v. Zynga, C.A. No. 8450-ML (Del. Ch. 
Sep. 19, 2013); Sandys v. Pincus, 2016 WL 769999; Sandys v. Pincus, 152 A.3d 
124. 
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• October 2, 2012: CA State Action consolidated. 

• November 2, 2012: Company produced documents to Mr. Sandys in 
connection with the Section 220 demand.  

• December 21, 2012: Company produced documents to Mr. Sandys in 
connection with the Section 220 demand. 

• January 11, 2013: Company produced documents to Mr. Sandys in 
connection with the Section 220 demand. 

• January 23, 2013: CA Federal Action consolidated (but no further 
complaint was filed).65

• February 26, 2013: Company produced additional documents to 
Mr. Sandys in connection with the Section 220 demand. 

• March 11, 2013: CA Federal Action stayed by stipulation pending 
resolution of motions to dismiss in related securities cases. 

• March 14, 2013: First Amended Complaint filed in CA State Action. 

• March 21, 2013:  CA State Action stayed by stipulation pending 
resolution of motions to dismiss in related securities cases. 

• April 2, 2013: Mr. Sandys filed a Verified Complaint Pursuant to 8 Del. 
C. § 220, seeking to obtain additional documents.  

• June 7, 2013: Company produced additional documents to Mr. Sandys 
pursuant to Section 220. 

• September 19, 2013: Mr. Sandys and Company reached agreement 
over the remaining documents to be produced pursuant to Section 220. 

• October 21, 2013: Company produced additional documents to 
Mr. Sandys in connection with the settlement of his Section 220 action. 

• March 21, 2014: CA Federal Action stay extended by stipulation 
pending resolution of motion to dismiss amended complaints in related 
securities action.   

65 The Pretrial Order that consolidated the derivative actions in Graulich notes that 
a Consolidated Complaint should be filed that will precede the previous cases.  
Pretrial Order No. 1 Consolidating Derivative Actions and Appointing a Leadership 
Structure for Plaintiffs, IRA for the benefit of Karl Graulich (Jan. 23, 2013).  No 
such complaint has been filed to date.   
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• April 1, 2014: CA State Action stay extended by stipulation pending 
resolution of motion to dismiss amended complaints in related 
securities action. 

• April 4, 2014: Mr. Sandys filed a Verified Shareholder Derivative 
Complaint in the Delaware Court of Chancery. 

• April 24, 2015: CA State Action stay extended by stipulation pending 
resolution of motions to dismiss complaint or to stay the Sandys case. 

• April 27, 2015: CA Federal Action stay extended by stipulation 
pending resolution of motions to dismiss complaint or to stay the 
Sandys case. 

• February 29, 2016: Delaware Court of Chancery granted the motion to 
dismiss the Sandys action due to Mr. Sandys’s failure to make a pre-
litigation demand on the Board.  Mr. Sandys appealed. 

• April 27, 2016: CA Federal Action stay extended by stipulation 
pending resolution of the Sandys appeal. 

• May 2, 2016: CA State Action stay extended by stipulation pending 
resolution of the Sandys appeal. 

• December 5, 2016: Delaware Supreme Court reversed Chancery Court 
decision, holding that demand was excused.   

• January 25, 2017: CA Federal Action stay extended by stipulation in 
light of Delaware Supreme Court’s decision in Sandys. 

• February 3, 2017: Zynga’s Board adopted a series of resolutions (the 
“Resolutions”) creating the SLC and vesting it with plenary authority 
to investigate or take actions concerning the Litigation.66

• March 6, 2017: The SLC filed a motion to stay the Sandys action 
pending the SLC’s investigation. 

• March 8, 2017: CA State Action stay extended until August 2, 2017. 

• June 7, 2017: Sandys action formally stayed by stipulation to permit the 
SLC to conduct an investigation; with agreed extensions, the stay was 
set to expire October 31, 2017. 

66 For convenience, the Resolutions are attached as Appendix C. 
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• August 2, 2017: CA State Action stay extended until September 29, 
2017. 

• August 17, 2017: CA Federal Action stay extended pending completion 
of the SLC’s investigation until September 29, 2017. 

• September 29, 2017: CA State Action stay extended until April 9, 2018. 

• October 31, 2017:  The Delaware Plaintiff and Defendants, through a 
settlement mediator, ask the SLC to defer final action on this Report to 
permit the parties to continue settlement discussions that had 
recommenced in the latter part of October. 

• December 12, 2017:  The Delaware Plaintiff advises the SLC that his 
settlement discussions with Defendants have reached an impasse, but 
invites the SLC to continue those discussions directly. 

• January 4, 2018:  Defendants present the SLC with a written proposal 
to settle the Sandys action, and settlement discussions among the SLC, 
Defendants and relevant D&O insurance carriers, and assisted by the 
mediator, commence. 

• January 5, 2018:  After the Delaware Plaintiff attempts to restart 
discovery in the Sandys action, the SLC moves for an additional stay to 
permit settlement discussions to proceed; Plaintiff opposes the motion 
and cross-moves to compel discovery; the cross-motions are unresolved 
as of the time the settlement is reached. 

• February 27, 2018:  The settlement documents as between Defendants 
and Zynga (acting through the SLC) and among Defendants, Zynga 
(acting through the SLC) and the D&O insurers are finalized. 

As this chronology reflects, the only meaningful substantive proceedings have 

occurred in the Delaware Court of Chancery in the Sandys action.   

FORMATION OF THE SPECIAL LITIGATION COMMITTEE 

In light of the Delaware Supreme Court’s ruling, Zynga’s Board of Directors 

decided to appoint a special committee comprised of new directors with no previous 

affiliation with Zynga or the Defendants, and to grant the committee plenary 
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authority to investigate and respond to the Litigation.  On February 3, 2017, Zynga’s 

Board unanimously appointed Carol Mills and Janice Roberts as new directors of 

the Company.67  Zynga’s Board then adopted the Resolutions creating the SLC and 

vesting it with authority.  Specifically, the Board “determined that it is in the best 

interests of the Company and its stockholders to form a Special Litigation 

Committee to investigate and evaluate the claims and allegations asserted in the 

Litigation68 and to make a determination as to how the Company should proceed 

with respect to the Litigation and the claims and allegations asserted therein.”69  The 

Committee’s powers include, but are not limited to, investigating the allegations 

asserted in the complaints, intervening in the Derivative Lawsuits on behalf of the 

Company, and terminating or settling the actions if the Committee determines that 

doing so on particular terms is in the best interest of the Company.70  In short, the 

Resolutions vested the SLC with the: 

full authority of the Board to take any such action(s), including, without 
limitation, directing the filing and prosecution of litigation on behalf of 

67 Appendix C, Resolutions. 
68 As in this Report, this term is defined to include the Sandys action, the CA State 
Action, and the CA Federal Action. 
69 Appendix C, Resolutions. 
70 Id. 
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the Company, as the Special Litigation Committee in its sole discretion 
deems to be in the best interests of the Company.71

The SLC was also vested with the authority to: 

evaluate the allegations and claims asserted in the Litigation, and to . . . 
arrive at such decisions, and take such other actions in connection with 
the Litigation as the Special Litigation Committee deems appropriate 
and in the interests of the Company and its stockholders, in accordance 
with Delaware law.72

The Board specifically granted the Committee “the sole and exclusive authority of 

the Board with respect to the matters delegated to it” and provided that the 

Committee’s decisions are not subject to review by the Board.73  The Committee 

possesses the full authority to determine how much money and time to spend 

investigating the allegations and to retain such counsel and experts as the Committee 

deems necessary.74  In addition, the Resolutions require the officers and employees 

to “cooperate fully” with the SLC and to “respond promptly to the Special Litigation 

Committee and its advisors” and provide them with “any and all information and 

documents” they request.75

71 Id.
72 Id. 
73 Id.  
74 Id.
75 Id. 
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A. THE MEMBERS OF THE SLC 

As noted, prior to adopting the Resolutions, the Zynga Board appointed 

Mmes. Mills and Roberts as new members of the Board.  As neither Ms. Mills nor 

Ms. Roberts had been associated with Zynga before, neither was involved with the 

matters underlying the Derivative Lawsuits in any way, and neither was named as a 

defendant in the Derivative Lawsuits.  The Board determined that both Ms. Mills 

and Ms. Roberts were “independent and disinterested with respect to the 

Litigation.”76

Ms. Mills has more than three decades of experience building global 

engineering teams.  She was Interim CEO of Blue Coat Systems, Inc. in late 2011.  

She also spent approximately 17 months at Juniper Networks, Inc., where she served 

as Senior Vice President and General Manager of its Infrastructure Products Group, 

overseeing business strategy and product development.  Ms. Mills also spent more 

than four years as the CEO of Acta Technology, Inc., an enterprise software 

company that was acquired by Business Objects in July 2002.  Additionally, 

Ms. Mills spent more than 17 years at Hewlett-Packard Company where she held a 

number of executive roles including Vice President and Worldwide General 

Manager of its UNIX Server Business Unit.   

76 Id. at 7. 
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Ms. Roberts has more than three decades of venture capital and global 

operating experience in the technology sector.  She is a Partner at Benhamou Global 

Ventures LLC.  Prior to joining Benhamou Global Ventures, Ms. Roberts was a 

Managing Director at Mayfield Fund for 13 years.  At Mayfield, she invested in 

communications and networking, wireless, mobile, and consumer technology 

companies.  Preceding her career in venture capital, Ms. Roberts held a number of 

key operational roles in Europe and the United States.  She spent nine years in a 

number of senior executive roles at networking company 3Com Corp. (now part of 

Hewlett-Packard Company), including Senior Vice President of Global Marketing 

and Business Development, President of the Palm Computing Business Unit, and 

President of 3Com Ventures.  Before 3Com, Ms. Roberts held various positions in 

the communications and networking industry, including Managing Director of BICC 

Data Networks, which was acquired by 3Com in 1992. 

Beyond their extensive experience in business operations and management, 

Mmes. Mills and Roberts each have significant experience serving on boards of 

major companies both in the United States and abroad, beyond their current work as 

directors of Zynga.  Ms. Mills has been a corporate director for 19 years.  She served 

as Chair of the Board of Xactly Corporation, until the company was acquired in 

August 2017.  She currently serves on the board of directors for RELX Group, an 

information and analytics company.  She has previously held board positions for 
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several companies including Adobe Systems, Inc.; Alaska Communications Systems 

Group, Inc.; Blue Coat Systems, Inc.; Ingram Micro; Tekelec, Inc.; and WhiteHat 

Security, Inc.   

Ms. Roberts has also served on numerous private, public and non-profit 

boards.  Ms. Roberts serves on the board of directors for Zebra Technologies Corp. 

RealNetworks, Inc., Light Blue Optics Ltd., and GBxGlobal.org.  She also served 

on the board of ARM Holdings plc, the microprocessor technology company for 

smartphones, computing and connectivity, until it was acquired recently by 

SoftBank Group.   

Both directors hold business degrees.  Ms. Mills attended Dartmouth College 

and graduated from Smith College with a degree in economics.  She also holds a 

Master’s degree in Business Administration from Harvard Business School.  Ms. 

Roberts earned a Bachelor of Commerce (Honours) degree from the University of 

Birmingham in the United Kingdom. 

B. COMPENSATION 

When it established the SLC, the Zynga Board set SLC compensation to be 

consistent with that of the Audit Committee Chair and Lead Independent Director—

that is, $50,000 annually or $12,500 for each quarter the Committee continues to 

exist.  Particularly in light of the substantial work the SLC investigation entailed, 

this compensation level is substantially below what Mmes. Mills and Roberts are 
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normally paid for their services.  Moreover, based on limited benchmarking 

performed by Committee Counsel, it appears to be substantially below compensation 

levels for other special litigation committees—committees that could well have been 

far less engaged than the SLC.   

C. RETENTION OF COUNSEL AND EXPERT CONSULTANTS 

The SLC’s initial task was to select counsel.  On February 16, 2017,77 after 

interviewing several firms multiple times, the SLC retained Vinson & Elkins L.L.P. 

(“V&E or “Committee Counsel”) to serve as its counsel.78  Under the SLC’s 

77 The SLC informed V&E that it was retained on this date.  The formal engagement 
letter is dated March 2, 2017.  In early March, the SLC engaged Potter Anderson & 
Corroon LLP (“Potter Anderson”) to serve as Delaware counsel, for purposes of 
representing the Committee in the Delaware Court of Chancery, and also to provide 
advice on certain issues of Delaware law.  Potter Anderson was not involved in the 
actual SLC investigative work. 
78 The SLC first came into contact with V&E as a result of the SLC’s review of a list 
of possible counsel compiled by the Company from suggestions provided by counsel 
for the Company and from other sources uninvolved with the Litigation.  The SLC 
selected multiple law firms to contact from this list, and conducted interviews to 
narrow the field, confirm the law firms’ independence, and then decide.  For 
example, the SLC interviewed V&E three times and checked references on the 
proposed team’s leader before selecting the firm as its counsel.  Neither Company 
nor Defendants’ counsel encouraged the SLC to retain V&E (or any other particular 
firm), or otherwise had any involvement in the process of interviewing or selecting 
Committee Counsel.  Prior to its retention by the Committee, V&E had not 
performed legal services for Zynga of any sort at any time.  In addition, V&E had 
not represented any of the Defendants for any purpose at any time.  V&E also 
considered potential conflicts through companies with which the Defendants were 
affiliated as well as key early investors in Zynga.  V&E had not represented any of 
those entities.  V&E was retained by LinkedIn to handle an intellectual property 
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direction, Committee Counsel spent more than 3,000 hours on the investigation, 

reviewing documents, researching the legal claims, working with the expert 

consultants, interviewing witnesses, and working with the Committee.   

The Committee also retained independent expert consultants from NERA, an 

economic research firm, to (a) assist with testing and analyzing certain facts and 

theories that have been or may be advanced by the parties; (b) analyze various 

economic issues relevant to the allegations, including Zynga’s stock price 

movements and publicly available information about Zynga (whether from Zynga, 

securities analysts, data analytics companies, or otherwise); and (c) develop 

estimates of allegedly illicit trading profits under various scenarios.  NERA’s work 

is described in greater detail below.  

THE COMMITTEE’S INVESTIGATION AND WORK 

The SLC, with the assistance of Committee Counsel and NERA, conducted a 

thorough, independent investigation.  As set forth below, the SLC members were 

highly engaged in the investigation.  They reviewed, with counsel, the underlying 

factual and legal merits of each theory of liability advanced by Plaintiffs (together 

with some that were not); obtained expert assistance where appropriate; reviewed 

relevant documents; attended and participated in the vast majority of the numerous 

dispute.  The LinkedIn engagement post-dated that company’s acquisition by 
Microsoft, Inc., and Mr. Hoffman’s departure from that company. 
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interviews of persons involved with the relevant events; and met with counsel for 

certain of the parties in the Litigation.  The Committee members personally 

expended hundreds of hours each in connection with the investigation and evaluation 

of the potential claims.  They suggested avenues of investigation and were involved 

in the selection of potential people to be interviewed.  The Committee met regularly 

during the course of the investigation to evaluate the evidence developed to date and 

to assess what additional information might be useful or desirable.  Committee 

Counsel performed all of its work under the supervision of the Committee.   

A. DOCUMENTS REVIEWED 

The Committee requested and received more than a million documents from 

the Company, its counsel, and NERA.  Initially, the Committee requested copies of 

documents that had been collected by Company counsel at Morrison & Foerster in 

connection with the Derivative Lawsuits and the Other Related Lawsuits.  The SLC 

and Committee Counsel also requested numerous other categories of documents 

from the Company.  In general terms, the Committee requested, received, and 

reviewed documents related to the following general areas, among others: 

• Documents referenced in the complaints in the Derivative Lawsuits and 
Other Related Lawsuits; 

• SEC filings and Company disclosures, including Zynga’s various 
Registration Statements and related amendments, Forms 10-Q and 
10-K, proxy statements, Forms 8-K, and Forms 3 and 4; 
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• The documents provided to Plaintiffs’ counsel in response to 
Mr. Sandys’ Section 220 demand and lawsuit; 

• Policies regarding securities trading by officers, directors, or 
employees; 

• Board and Audit Committee meetings, including agendas, minutes, and 
meeting background materials; 

• Acquisitions made by Zynga since 2010; 

• Emails and documents collected by Company counsel from Zynga 
employees likely to have information relevant to the dispute, including 
documents identified by Company’s counsel as “key” materials; 

• Emails and documents collected by Company counsel from Zynga 
Directors likely to have information relevant to the dispute; 

• Weekly financial updates sent by Mr. Wehner (the “Finance 
Weeklies”); 

• Other periodic internal reports, including without limitation Bookings 
reports and Corporate FPA reports; 

• Internal forecasting and other financial materials; 

• Certain user metrics collected within Zynga or developed by outside 
entities; 

• Press reports on various issues related to Zynga and related to certain 
of the Defendants; 

• Personal calendars for certain of the Defendants; 

• Litigation papers (such as complaints, motion papers, court decisions, 
and materials prepared in advance of mediation) in the Derivative 
Lawsuits and Other Related Lawsuits; 

• Discovery from the Other Related Lawsuits, including documents 
subpoenaed from Goldman Sachs and Morgan Stanley, the lead 
underwriters of Zynga’s Secondary Offering; 

• Trading records, including documents reflecting equity grants and their 
vesting, trading plans, and documents related to the sale of Zynga 
securities; 

• Insurance policies and indemnification agreements; 



41 
 

 

• Organizational charts; 

• Documents reflecting contracts and interactions with Facebook, 
investment banks, and other relevant parties;  

• The diligence file for the OMGPOP transaction;  

• Records from Zynga listing the individuals who had accessed Zynga’s 
internal analytics system; and 

• Analyst reports and other documents related to Zynga’s stock price and 
stock price movement. 

The categories of documents obtained by the Committee included categories 

proposed by counsel to Mr. Sandys when the Committee met with him.   

Although many of these documents had been collected by Morrison & 

Foerster in connection with the Other Related Lawsuits and well before the 

Committee requested them, the Committee’s requests in numerous instances were 

broader than the scope of materials that Morrison & Foerster had previously 

collected.  Those broader requests were sent to the Company.  With one exception, 

each of the Committee’s requests for documents was granted.79  In addition, the 

Committee asked NERA to help gather analyst reports, news articles, and SEC 

filings concerning the Company, its competitors, Facebook, and the online game 

79 The Committee requested the log for the Company’s Vertica database, an analytics 
repository developed by Mr. Lee that held literally trillions of lines of data collected 
by Zynga.  The Committee received the log.  Unfortunately, the log did not extend 
back to the beginning of the Relevant Period—making this the one request from the 
Committee that the Company was unable to satisfy in full.  The Company did 
provide the log for a period beginning June 15, 2012.  See infra Section VIII.D.1.f. 
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industry generally.  NERA gathered these documents and provided them to the 

Committee and its counsel. 

Committee Counsel employed computerized search techniques to help 

identify key documents from the documents made available to the Committee.  

Committee Counsel ultimately reviewed approximately 20,000 documents.  In 

connection with the interviews and otherwise, the SLC members were provided with 

hundreds of the most relevant documents for their direct review.  

B. INTERVIEWS 

Between March 28 and September 29, 2017, the SLC, with the assistance of 

Committee Counsel, interviewed 32 people.  Most interview sessions lasted between 

one and five hours.  One, and generally both, of the Committee members attended 

and actively participated in the interviews of all Defendants.  At least one Committee 

member attended the majority of the other interviews.  Several individuals, including 

the most senior Officer Defendants, were interviewed multiple times.  Most 

interviews were conducted in person.80  The individuals interviewed were generally 

cooperative, appeared credible, and provided the information requested by the 

80 All interviews of the Defendants were conducted in person with the following 
exceptions:  The two interviews of Mr. Schappert were conducted by 
videoconference and telephone conference call, respectively; Mr. Schappert resides 
in Florida.  Committee Counsel was present in person for the interview of 
Mr. Katzenberg; however, Ms. Roberts (and a second V&E attorney) participated by 
telephone conference.  
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Committee to the extent they recalled (as most of the interview questions concerned 

topics that related to events that occurred five or more years ago).81  All Defendants, 

as well as representatives of the lead underwriters and of the law firm that 

represented Zynga in connection with its IPO and the SPO, were represented by 

counsel during Committee interviews.  No one invoked a privilege of any kind or 

otherwise declined to respond to any questions the Committee asked.  None of the 

other persons interviewed was represented by counsel.  A list of the people 

interviewed, their titles, how the interview was conducted, and the Committee 

member(s) in attendance is attached as Appendix D.82

Five individuals, all former Zynga employees, did not respond to requests 

from the SLC for an interview.83  With respect to the subjects the SLC had sought to 

81 With the passage of time, a number of people with whom the Committee spoke 
had difficulties recalling certain events, including with the aid of contemporaneous 
documents.   
82  In this Report, references to any particular individual’s statements to the 
Committee are cited with the individual’s last name.  In many cases, multiple people 
interviewed by the Committee provided similar or consistent information; however, 
the Committee does not generally cite in this Report every person who provided 
particular items of information set forth in the Report.  Although Committee Counsel 
prepared memoranda summarizing each interview and counsel impressions from the 
interviews, the Committee considers these memoranda to be privileged, and they are 
not included as Exhibits to this Report.    
83 The five individuals are: (1) Sundeep Jain, a former Vice President at Zynga, who 
worked on the Zynga/Facebook relationship; (2) Danny Moy, a former Senior 
Director at Zynga, who appears to have knowledge about Zynga’s relationship with 
Facebook; (3) Jon Tien, Zynga’s former Vice President of Product (Product 
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explore with these people, the SLC identified other individuals who were generally 

able to provide the information the SLC was seeking.  Accordingly, the SLC does 

not believe that its inability to interview these five individuals materially impeded 

its ability to collect the relevant facts or reach its conclusions.   

The Committee requested, multiple times, interviews of three current 

Facebook employees.84  When it became clear that Facebook would not make 

anyone available for interview, the Committee posed written questions to Facebook.  

After myriad delays and considerable prodding, Facebook provided limited 

responses.85  Because the Committee was able to obtain some written responses from 

Facebook, and because other interviews and documentary evidence supported the 

Management), who appears to have knowledge about Zynga’s relationship with 
Facebook and the development of The Ville; (4) Mark Skaggs, formerly the leader 
of Zynga’s game development team for The Ville; and (5) Jacob Lindman, former 
Senior Manager of Financial Planning & Analysis at Zynga.   
84 The three employees Zynga sought to interview were: (1) Mark Zuckerberg, 
founder, chairman, and Chief Executive Officer; (2) Dan Rose, Vice President, 
Partnerships; and (3) George Lee, Director of Product Management.  To avoid 
confusion with Defendant Cadir Lee, George Lee is referred to in this Report using 
his full name.  Any references to “Mr. Lee” refer to Cadir Lee. 
85 See Ex. G-14 (Facebook Letter, Oct. 25, 2017) (responding to some questions 
based on information from George Lee).  The questions that the Committee 
ultimately posed were, for the most part, focused and objective, as Facebook’s 
counsel had made clear that Facebook would be unwilling to prepare narrative 
responses to open-ended questions.  As the Facebook Letter reflects, Facebook was 
also unwilling to answer any question that involved inquiry of Mr. Zuckerberg or a 
review of any documents.   
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information in those responses, the SLC does not believe that its inability to 

interview the three Facebook employees materially impeded its ability to perform its 

mandate or reach its conclusions. 

C. EXPERT CONSULTANTS 

At the Committee’s direction, NERA was asked to apply its research and 

economic-analytic tools to test certain allegations in the Derivative Lawsuits’ 

complaints and the responses to those allegations that the Committee received from 

Defendants or others currently or formerly affiliated with Zynga.  The Committee 

directed NERA to perform certain analyses, and it also encouraged NERA to 

perform other analyses it considered appropriate to test the allegations and responses 

or to respond to inquiries posed by the Committee not specifically tied to the 

allegations or responses.  Based on those directions, NERA: 

• Examined the record concerning public disclosures (from Zynga and 
otherwise), press reports, conference calls, securities analysts’ reports, 
and other sources during the Relevant Period to understand the 
disclosure record relevant to Zynga; 

• Analyzed the reasons for the movements in Zynga’s stock price, 
including its correlation with Facebook’s stock price (after Facebook’s 
initial public offering) and public statements, and with existing market 
and constructed indices of peer companies; 

• Estimated the amount of purported inflation in Zynga’s stock price, and 
the amount of allegedly illicit profit realized by the Selling Defendants, 
under multiple scenarios; 

• Reviewed data (from public sources) concerning use of Zynga’s games 
and assessed the correlation between those data and Zynga’s stock 
price; 



46 
 

 

• Collected and analyzed information concerning trends relevant to the 
internet games, including user migration to the mobile platform from 
the web platform; 

• Compared Zynga’s internal estimates for its First- and Second-Quarter 
2012 performance with what securities analysts were projecting; 

• Determined whether there was, as a statistical matter, anything unusual 
about the dates of Zynga’s IPO and SPO, and specifically whether it 
was unusual for a company to offer securities to the public at a time 
relatively close to the end of a fiscal quarter; and 

• Tested a counterfactual scenario to determine whether certain 
explanations from Zynga management explaining the SPO were 
generally credible. 

D. SLC MEETINGS 

In the roughly one year since its formation, the SLC met 50 times.  During its 

factual investigation period, the SLC met with Committee Counsel 19 times.86

These meetings occurred on February 24, 2017; March 7, 2017; March 22, 2017; 

April 26, 2017; May 8, 2017; May 22, 2017; June 9, 2017; June 29, 2017; July 18, 

2017; July 19, 2017; July 28, 2017; August 29, 2017; September 8, 2017; 

September 22, 2017; October 12, 2017; October 19, 2017; October 24, 2017; 

October 31, 2017; and November 6, 2017.  In general, the meetings were at least 45 

minutes in duration, and some exceeded three hours.  Committee Counsel often 

provided materials for the Committee to review in advance of the meetings.  At its 

86  Meetings of the Committee are in addition to the many interviews that one or both 
Committee members attended during the investigation.  Informal discussions among 
the Committee members and Committee Counsel following interviews were 
common.    
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meetings, the SLC reviewed documents and information, reviewed the results of its 

investigation, planned additional steps needed, and deliberated as to what course of 

action was in the best interests of the Company with respect to the allegations in the 

Derivative Lawsuits.  At least five of the SLC’s formal meetings in July through 

September were dedicated almost entirely to deliberations over the information 

developed during the investigation to that point, what that information suggested 

about the merits of the various claims, and what additional information the 

Committee felt it needed to develop.  Additional deliberations continued through the 

Committee’s review, comment on, and consideration of this Report.  In addition to 

formal meetings, the Committee members deliberated informally, both together and 

with Committee Counsel, on many other occasions.87

In connection with the Settlement described more fully below in Section IV.F, 

the Committee met many times to receive updates concerning settlement discussions 

87  The Committee’s first organizational meeting was held telephonically on 
February 7, 2017.  Over the next several days, Committee members conducted initial 
interviews of candidates to serve as counsel to the Committee, which were followed 
by Committee checks of references on the candidates and reports back from the 
attorneys concerning the outcome of conflicts checks.  A second round of interviews 
with candidates occurred the following week, together with additional reference 
checks conducted by the Committee members.  A telephonic meeting of the 
Committee was held February 13, 2017.  Thereafter, the Committee members 
conducted an in-person third round of interviews, and met February 16, 2017, to 
decide on its selection of Committee Counsel, which was then announced.  The 
investigation got under way in earnest when the SLC met with Committee Counsel 
on February 24, 2017.   
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and to explore options related to settlement efforts.88  After Plaintiff’s counsel 

declared settlement talks at an impasse, and in particular once the SLC had received 

a formal settlement proposal from Defendants, the Committee met numerous times 

to discuss the proposal, monitor progress with settlement talks, inform itself 

concerning aspects of the proposed settlement, instruct its counsel with respect to 

various issues that arose in the course of settlement negotiations, review changes to 

this Report made necessary because of the Committee’s determination that entering 

into the Settlement was in the best interests of Zynga and its stockholders, and, 

ultimately, approve the settlement-related agreements and this Report.89

E. MEETINGS WITH COUNSEL FOR THE PARTIES 

The SLC requested meetings with counsel for some of the Plaintiffs in the 

Derivative Lawsuits and with counsel to the Company to assist the SLC with 

88 Specifically, the Committee met to discuss the status of the settlement discussions 
among Plaintiff’s counsel, Defendants, the D&O insurers, and the mediator on 
October 31, 2017; November 6, 2017; November 7, 2017; November 9, 2017; 
November 10, 2017; November 13, 2017; November 20, 2017; November 21, 2017; 
November 22, 2017; November 29, 2017; November 30, 2017; December 1, 2017; 
December 7, 2017; December 8, 2017;  and December 11, 2017. 
89 The Committee met December 12, 2017; December 13, 2017; December 15, 2017; 
December 18, 2017; January 8, 2018; January 11, 2018; January 18, 2018; January 
25, 2018; February 2, 2018; February 13, 2018; February 16, 2018; February 21, 
2018; and February 27, 2018.  Although the Committee had considered and 
deliberated about the Settlement, Settlement documentation and this Report multiple 
times, the SLC’s formal action to approve the Settlement and this Report occurred 
at the February 27, 2018 meeting. 
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understanding the parties’ claims, information needed for a thorough understanding 

of those positions, and the evidentiary basis for the allegations.   

1. Company Counsel 

Committee Counsel met with Morrison & Foerster once at the outset of its 

work to gain a general understanding of the procedural status of the Litigation and 

the Other Related Lawsuits, and to receive an overview of the events during the 

Relevant Period.  Committee Counsel also had telephonic and email contact with 

Company counsel, particularly in connection with obtaining documents.  The 

Committee and its counsel did not rely on statements from Morrison & Foerster 

concerning any fact relevant to the investigation.   

The Committee requested and received background information on several 

topics from Robert McHenry, Zynga’s Associate General Counsel of Commercial 

and Litigation at the time.  Mr. McHenry was assigned as an in-house liaison to the 

Committee.  He assisted the Committee with obtaining requested documents and 

contact information for people the Committee wished to interview, including in 

particular former Zynga employees.  At the outset of the investigation, Committee 

Counsel asked Mr. McHenry to maintain the confidentiality of any Committee 
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requests and of any information he might obtain concerning the status of the 

Committee’s work.  He agreed to do so.90

2. Plaintiffs’ Counsel 

One of the Committee’s early acts was to reach out to counsel for the Plaintiffs 

in the Derivative Lawsuits and request meetings with each.  Jeffrey Abraham of 

Abraham, Fruchter & Twersky, L.L.P., counsel to Mr. Sandys, promptly agreed; and 

he met with Committee Counsel and one of the Committee members, Ms. Mills, on 

March 9, 2017, shortly after the investigation commenced.  During the meeting, 

Mr. Abraham provided his views of the case and an assessment of the evidence that 

he had obtained through his work and his review of roughly 1,800 pages of 

documents obtained through his client’s Section 220 demand.  He also discussed 

areas of inquiry that he thought important to the Committee’s work and categories 

of documents that he thought important for the Committee to review.  The 

Committee believes that it pursued all areas of inquiry and document categories 

suggested by Mr. Abraham. 

Although the Committee in early March also made contact with, and extended 

invitations to meet, Plaintiffs’ counsel in the two California actions, the lawyers in 

these cases did not respond to the invitation initially.  After counsel in the CA State 

90  Mr. McHenry left Zynga in early January 2018. 
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Action contacted the Committee to inquire about the status of the investigation on 

July 28, 2017, the SLC renewed its invitation.  On August 29, 2017, the Committee 

met with the CA State Action Plaintiffs’ counsel Willem Jonckheer and Dustin 

Schubert of Schubert Jonckheer & Kolbe, who provided their views of the case and 

a presentation on their assessment of the strength of their claims.91  Counsel for the 

Plaintiffs in the CA Federal Action never responded to the Committee’s invitation 

and did not meet with the Committee.  Over the course of the SLC’s investigation, 

Committee Counsel had periodic telephonic and email contact with counsel for the 

Plaintiffs in the Sandys and the CA State Actions.  While the Committee and its 

counsel noted Plaintiffs’ factual and legal positions and their suggestions concerning 

areas for investigative focus, the SLC did not rely on statements from Plaintiffs’ 

counsel in the various Litigations concerning the truth of any matter relevant to the 

SLC’s investigation. 

91 During that meeting, the SLC asked Plaintiffs’ counsel to (a) identify the three so-
called “Confidential Witnesses” referenced in their complaint; (b) make those 
individuals available to the SLC for interviews; and (c) provide some evidence that 
the four individuals named as Plaintiffs in their consolidated actions had standing to 
sue, including by operation of the contemporaneous and continuous ownership 
requirements.  Plaintiffs’ counsel responded that they would consider the SLC’s 
requests.  On September 28, counsel declined the Committee’s requests.  They did, 
however, provide redacted excerpts of interviews of Confidential Witnesses drafted 
by their investigator.  Those excerpts did not include information that the Committee 
found to be particularly probative. 
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3. Defendants’ Counsel 

The Committee did not meet, formally or informally, with any of the 

Defendants’ lawyers to discuss the merits of the Derivative Lawsuits.  Committee 

Counsel did coordinate interviews of every Defendant through each Defendant’s 

respective lawyer; and as noted, each Defendant’s lawyer attended his client’s 

interview(s) with the Committee.  In a few instances, Committee Counsel asked 

certain defense counsel to assist with the Committee’s efforts to contact persons the 

Committee wished to interview by, for example, providing contact information.  And 

in fewer instances, Committee Counsel contacted defense counsel with a post-

interview follow-up question for defense counsel’s client.  The SLC did not rely on 

statements from any Defendants’ counsel concerning any fact relevant to the 

investigation (except to the extent counsel was conveying an answer to a post-

interview question posed by the Committee). 

F. THE SETTLEMENT92

As the Committee was nearing the completion of its investigative work and 

its Report, Defendants and counsel to Mr. Sandys, working with a JAMS mediator, 

92  Nothing in this discussion is intended to constitute a waiver of any privilege that 
might attach to settlement negotiations, or to the agreement among all participants 
in the mediation process to maintain the confidentiality of those discussions.  Indeed, 
the Committee has omitted substantial details of the settlement negotiation process 
in light of the confidentiality agreement signed by the mediation participants. 
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Robert Meyer, reported that they were discussing a potential settlement.  On October 

31, 2017, as the Committee was meeting to discuss the Report and its plans to 

complete it, the Committee received a request from Mr. Meyer to defer action on the 

Report.  As the Committee believed (and continues to believe) that a settlement of 

the Litigation (on appropriate terms) presented the greatest likelihood for its near-

term conclusion (something the Committee believed and believes would be good for 

Zynga), the Committee agreed to defer its work and encouraged the mediator, and 

the Parties through him, to work to determine whether the Derivative Lawsuits (or 

any of them) could be settled.93

Following the mediator’s request on October 31, 2017, that the SLC defer 

completion of its investigative work and its Report, and thereafter into November, 

the Parties, directly and through the mediator Mr. Meyer, reported significant 

(though non-specific) progress in settlement discussions.  During this period, there 

were repeated requests to the SLC that it defer further the completion of its Report 

to permit settlement talks to proceed, and the Committee’s focus shifted somewhat, 

from an assessment of the claims asserted in the Litigation to an assessment of 

whether settlement of the Litigation would be best for the Company, in light of the 

93 The Committee continued reviewing and refining its draft into November 2017 
until its deferred that work in favor of focusing more exclusively on developments 
with efforts to mediate the dispute. 



54 
 

 

Committee’s assessment of the asserted claims.94  On December 12, 2017, Mr. 

Abraham, counsel to Mr. Sandys, informed the Committee by letter that he felt that 

settlement talks were at an impasse—Defendants having made a final monetary offer 

that he considered insufficient—and that he intended to return the Sandys action to 

a normal litigation footing.  At the same time, Mr. Abraham recognized the SLC’s 

right to negotiate a settlement directly with the Defendants, reserving his right to 

object to it should some settlement be reached. 

Because the SLC believed and believes that a settlement on appropriate terms 

could provide significant benefits to Zynga—including the conclusion of a dispute 

that involves events that occurred six years ago and continues to burden the 

Company and its reputation95—the SLC, through Mr. Meyer, asked Defendants 

whether they wished to explore a settlement directly with the SLC and solicited a 

formal settlement proposal from them.  Defendants issued their proposal on January 

4, 2018; and the SLC began assessing it.  Among other things, the proposal included 

a compromise of certain insurance coverage defenses asserted by one of the relevant 

94  Early in this period, the SLC’s consideration of a possible settlement was more 
conceptual than specific as talks were being conducted among the mediator,  counsel 
to the Delaware Plaintiff, Defendants’ counsel, and counsel for the relevant D&O 
insurance carriers.  The SLC received no specific reports, for example, concerning 
the latest settlement demand from Plaintiff or the most recent offer from Defendants, 
or what other significant terms might be.   
95 See infra Section X. 
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D&O insurers, RSUI Indemnity (“RSUI”).  Thereafter, the Parties, with Mr. Meyer’s 

assistance, began discussions that led ultimately to the Settlement that is documented 

in the Stipulation and the Insurer Agreement.  Without intending fully to describe 

the detailed terms of the settlement documents, the basic terms of the Settlement, 

which is subject to approval by the Court of Chancery, include: 

• A payment to Zynga by the relevant D&O insurers—RSUI and Allied 
World Insurance (“AWAC” and, together, the “Funding Insurers”)—
and on behalf of Defendants of a total of $12 million, to be paid upon 
final approval of the Settlement by the Court of Chancery. 

• Mutual releases among Zynga and the Defendants, and between and 
among the various Defendants, as well as a proposed form of Judgment 
that would extinguish derivative claims from any Zynga stockholder 
relating to the matters that were alleged in the Complaints filed in the 
various Derivative Lawsuits or to related issues from the 2011-12 time 
period. 

• Dismissal of the Sandys action with prejudice as to all Parties.  It is the 
intention of the SLC, the Defendants and Zynga’s D&O insurers that 
the Judgment entered in Sandys will extinguish the California 
Derivative Actions under the doctrine of res judicata; and the SLC and 
Defendants have agreed to seek formal dismissal of the California 
Derivative Actions based on this or other grounds. 

• The Funding Insurers are to receive releases from Zynga and the 
Defendants upon final approval of the Settlement and dismissal of the 
California Derivative Actions.  In compromise of certain coverage 
defenses that RSUI has asserted, RSUI is to receive a policy release 
upon payments totaling $9.25 million of its nominal $10 million policy 
limit.96  This term means that Zynga will be responsible to pay $750,000 

96  The coverage defenses asserted by RSUI are tied to the nature of some of the 
claims asserted in the Derivative Lawsuits, most particularly the insider trading 
claims where a personal profit exclusion could apply.  Additionally, RSUI has 
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of defense expenses that would otherwise be a covered loss under the 
RSUI policy, reducing the net cash value of the Settlement to Zynga to 
$11.25 million.  Allied World’s release will be a claim-related release 
to the extent of its contribution to the Settlement and any payment of 
defense expenses.  Allied World will remain responsible for defense 
expenses (beyond the $750,000 to be paid by Zynga), in accordance 
with the terms and conditions of its policy. 

• Zynga’s payment of the costs of notice to its stockholders, and for any 
attorneys’ fees and expenses that the Court of Chancery may award to 
any Plaintiffs’ counsel.  

As noted, the SLC, with input from Zynga management concerning certain 

financial and accounting aspects of the proposed Settlement, with the benefit of the 

correspondence between RSUI and Defendants’ counsel concerning the coverage 

issues being compromised, and most significantly with the information the 

Committee developed through its extensive investigation (described below), has 

concluded that the Settlement on the terms set forth in the settlement documents is 

in the best interests of Zynga and its stockholders.97  The SLC has reached its 

contended that disgorgement—the requested remedy for the allegedly improper 
trading—is uninsurable.  Defendants have disputed the coverage defense.   
97 The Committee considered carefully whether it should, as part of a settlement, 
require a monetary contribution from any of the Defendants, including Plaintiffs’ 
apparent primary litigation target, Mr. Pincus.  Without intending to reveal details 
of the mediated settlement discussions, the Committee believed that a monetary 
contribution from one or more Defendants, and from Mr. Pincus in particular, might 
have helped achieve a settlement more quickly, and, potentially, avoided Plaintiff’s 
counsel’s declaration of an impasse in talks.  Moreover, the Committee raised the 
issue with Defendants multiple times, both through the mediator and in direct 
discussions between Committee Counsel and lawyers representing some 
Defendants.  Defendants adamantly refused to make a personal contribution at any 
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conclusion, too, cognizant that continued litigation could take years more to finally 

resolve (even as recollections have faded already over the past six years and the 

availability of other evidence, particularly from third parties, lessens); would 

continue to be a distraction to the Company and an overhang on its operations and 

reputation; and would allow the inherent uncertainty that attends litigation to persist. 

LEGAL STANDARDS APPLICABLE TO PLAINTIFFS’ CLAIMS 

The following section presents an overview of the legal standards relevant to 

the issues raised by Plaintiffs’ asserted claims.   

A. APPLICABLE LAW 

As a threshold matter, it is important to consider whether Delaware or 

California law applies to the claims asserted.  Zynga is a corporation organized under 

Delaware laws with its headquarters and principal place of business in California.  

As described above, the relevant lawsuits are in three jurisdictions:  Delaware state 

court, California state court, and a federal court in California.  Under both Delaware 

and California law, each of these lawsuits assert claims that appear to relate to the 

so-called “internal affairs” of the corporation.98

level.  Ultimately, the Committee concluded that it could and would not condition a 
settlement on it including a monetary contribution from any Defendant because such 
a condition would be inconsistent with the conclusions the Committee had reached 
(and that are detailed in this Report) concerning the merits of Plaintiffs’ allegations.   
98 Draper v. Paul N. Gardner Defined Plan Trust, 625 A.2d 859, 865 (Del. 1993) 
(internal affairs doctrine governs choice of law determinations involving matters 
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Under the authorities, it appears that each of the courts here will likely apply 

the substantive law of Delaware to the claims asserted.  The Delaware Supreme 

Court has expressly held that it applies the law of the state of incorporation for a 

company’s internal affairs.99  Both state and federal courts in California similarly 

recognize this general rule.100

peculiar to corporations, that is, those activities concerning the relationships inter se
of the corporation, its directors, officers and shareholders); see also Burks v. Lasker, 
441 U.S. 471, 477-78 (1979) (law of the state of incorporation governs the internal 
affairs of a corporation); Cal. Corp. Code § 2116 (same). 
99 Draper, 625 A.2d at 867 n.10 (“[T]he umbilical tie of the foreign corporation to 
the state of its charter is . . . religiously regarded as conclusive in determining the 
law to be applied . . . in intracorporate disputes.”) (citation omitted).   
100 See, e.g., Charter Twp. of Clinton Police & Fire Ret. Sys. v. Martin, 219 Cal. 
App. 4th 924, 934 (2013) (“There is no dispute that Delaware substantive law applies 
in this case pursuant to the internal affairs doctrine, codified at Corporations Code 
section 2116, which provides that the law of the place of incorporation governs the 
liability of directors to the corporation and its shareholders.”) (quoting Villari v. 
Mozilo, 208 Cal. App. 4th 1470, 1479 n.9 (2012) (internal quotations omitted)); 
Davis & Cox v. Summa Corp., 751 F.2d 1507, 1527 (9th Cir. 1985) (“Claims 
involving ‘internal affairs’ of corporations, such as the breach of fiduciary duties, 
are subject to the laws of the state of incorporation.”), superseded on other grounds 
by 28 U.S.C. § 1961; see also In re Wells Fargo & Co. Shareholder Derivative Litig., 
No. 16-cv-05541-JST, __ F. Supp. 3d __, 2017 WL 4414304, at *23-25 (N.D. Cal. 
Oct. 4, 2017) (“Wells Fargo Federal”); Voss v. Sutardja, No. 14-CV-01581-LHK, 
2015 WL 349444, at *6-7 (N.D. Cal. Jan. 26, 2015). 

The Committee is aware that some authority in California suggests that the internal 
affairs doctrine does not apply to a California statutory claim for insider trading and 
have applied California law to such claims.  See Friese v. Superior Court, 134 Cal. 
App. 4th 693, 708-10 (2005) (claims under Cal. Corp. Code § 25402 can be 
maintained against a foreign corporation), cert. denied sub nom. Moores v. Friese,
549 U.S. 821 (2006); see also Vaughn v. LJ Int’l Inc., 174 Cal. App. 4th 213, 223-
25, 218 n.5 (2009).  A federal court in the Northern District of California has 
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In addition, the Company’s Certificate of Incorporation mandates that 

derivative lawsuits such as the Derivative Lawsuits be maintained in the Delaware 

Court of Chancery.101  The Delaware General Corporation Law expressly holds that 

such clauses are permissible for “internal corporate claims.”102  The statute defines 

“internal corporate claims” to include claims “that are based upon a violation of a 

followed Friese.  In re Verisign, Inc. Derivative Litig., 531 F. Supp. 2d 1173, 1215 
(N.D. Cal. 2007) (applying Delaware substantive law to all state law claims except 
one under Cal. Corp. Code § 25402).  The authority is far from uniform, however.  
In pending stockholder derivative litigation involving Wells Fargo & Co., both the 
California Superior Court in San Francisco County and the Northern District of 
California have dismissed Section 25402 claims based on the internal affairs 
doctrine, noting that the Friese and Vaughn cases were not brought “to protect the 
corporation or its shareholders.”  In re Wells Fargo & Co. Derivative Litig., No. 
CGC-16-554407, 2017 WL 2834191, at *6 n. 6 (Cal. Super. May 10, 2017) 
(Karnow, J.); see also Wells Fargo Federal, 2017 WL 4414304, at *23-25.  (Judge 
Karnow is the assigned judge in the CA State Action.)  Moreover, with a Brophy 
claim pending in the Sandys action, a claim to protect the Company is being pursued 
such that the Company has a robust remedy if insider trading occurred.  Neither the 
Delaware nor the California Supreme Courts have decided the precise issue 
presented. 
101 Article VI, Section 4 of the Fifteenth Amended and Restated Certificate of 
Incorporation of Zynga Inc., dated September 14, 2011, states that “The Court of 
Chancery of the State of Delaware shall be the sole and exclusive forum for (i) any 
derivative action or proceeding brought on behalf of the Corporation; (ii) any action 
asserting a claim of breach of a fiduciary duty owed by any director, officer or other 
employee of the Corporation to the Corporation or the Corporation’s stockholders; 
. . . .”  This provision has remained unchanged in subsequent amendments to the 
Company’s charter.  See, e.g., Ex. A-14 (Form of Sixteenth Amended and Restated 
Certificate of Incorporation of Zynga Inc., Art. VI, § 5 (appended as Exhibit 3.2 to 
Form S-1/A, Nov. 17, 2011)) (applicable during the Relevant Period).  
102 8 Del. C. § 115 (2015).  



60 
 

 

duty by a current or former director or officer or stockholder in such capacity.”103  At 

least one federal court in California has similarly held that a forum-selection clause 

in a company’s corporate charter documents is prima facie valid and will be upheld 

unless the challenging party can show that, under the circumstances, enforcement of 

the provision would be “unreasonable.”104  Here, the Company’s forum-selection 

clause was in effect well before the Zynga IPO—that is, before any of the Plaintiffs 

acquired their Zynga shares.  There can thus be no substantial question about 

adequacy of notice.  As such, it appears that courts would likely enforce such a clause 

here. 

As a result, it appears likely that the Plaintiffs’ various claims will proceed in 

Delaware (through the Sandys action) and that Delaware law will govern the claims, 

including the insider-trading claim.105  Given certain Plaintiffs’ contention that 

103 Id. 
104 See In re: CytRx Corp. Stockholder Derivative Litig., No. CV 14-6414-GHK 
(PJWx), 2015 WL 9871275, at *2, 5 (C.D. Cal. Oct. 30, 2015).  The circumstances 
extant in Galaviz v. Berg, 763 F. Supp. 2d 1170 (N.D. Cal. 2011), are not present 
here, as that case involved an amendment by the board of directors to the 
corporation’s bylaws to add a forum-selection clause where the amendment post-
dated most of the alleged wrongdoing and was imposed without notice to or a vote 
of stockholders. 
105  When Plaintiffs’ counsel in the CA State Action met with the Committee on 
August 29, 2012, he urged the Committee to permit the CA State Action to continue 
in California because he thought it improbable that the Delaware courts would 
recognize a Section 25402 claim in a suit pending in a Delaware court that included 
a Brophy claim, and he believed the exemplary damages permitted under Section 
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California law could apply to the insider trading claim, however, the Committee 

analyzed that claim under California law as well as Delaware law.   

B. INSIDER TRADING 

The primary focus of the Litigation is a claim for improper insider trading in 

connection with the Secondary Offering.  A summary of the relevant law for that 

claim (under both Delaware and California law) is set forth below.  

1. Brophy Claim (Delaware Law) 

Delaware recognizes a common law cause of action based on insider trading.  

Commonly referred to as a Brophy claim (based on the 1949 Delaware Court of 

25502.5 were a significant asset of the Company.  (Apparently, Plaintiffs’ counsel 
was unaware of Judge Karnow’s decision in Wells Fargo & Co., or at least did not 
mention it.)  The Committee addresses these issues below.  See infra Section VI.A.  
But it strikes the Committee as a bit perverse for a corporation that chose to 
incorporate in Delaware to reject—at the behest of stockholders who invested 
knowing that Zynga was a Delaware corporation with a Delaware forum-selection 
provision in its charter—the Delaware forum on grounds that a Delaware court might 
apply Delaware (rather than California) law.   

Were the case to proceed in Delaware as Zynga’s forum-selection clause 
contemplates, then presumably the argument that California law ought to apply to 
the insider trading claim could be presented to the Court of Chancery and properly 
resolved by that Court.  And should the Court of Chancery determine that the 
California statutory claim should proceed, there is no apparent reason why the Court 
of Chancery could not apply the California standards, just as courts apply the law of 
other jurisdictions in myriad other situations.  In other words, the existence of a claim 
purportedly grounded in California law would not appear to be a reason, without 
more, for ignoring the forum-selection provision in Zynga’s Certificate of 
Incorporation. 
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Chancery decision), this claim is grounded in the duty of loyalty for fiduciaries.106

The duty of loyalty does not generally prohibit fiduciaries from purchasing or selling 

a company’s stock.  Rather, Delaware courts recognize that “so long as a fiduciary 

is not profiting by inside information he is free to trade in the market place in his 

company’s stock.”107  Delaware law does, however, prohibit a fiduciary from trading 

stock when that fiduciary does so based on material, non-public information.  

Specifically, to state a Brophy claim, a plaintiff must show that: “1) the corporate 

fiduciary possessed material, nonpublic company information; and 2) the corporate 

fiduciary used that information improperly by making trades because she was 

motivated, in whole or in part, by the substance of that information.”108  Each 

element of a Brophy claim is discussed below in more detail.   

106 See Brophy v. Cities Serv. Co., 70 A.2d 5 (Del. Ch. 1949).   
107 Rosenberg v. Oolie, No. CIV. A. 11,134, 1989 WL 122084, at *4 (Del. Ch. 
Oct. 16, 1989).   
108 In re Oracle Deriv. Litig., 867 A.2d 904, 934 (Del. Ch. 2004), aff’d 872 A.2d 960 
(Del. 2005).  In Brophy, the Court recognized that the corporation did not necessarily 
suffer damages as a result of the insider trading, but ruled nonetheless that a 
corporate fiduciary should not be permitted to use the corporation’s confidential 
information for personal gain.  70 A.2d at 7-8.  As explained by the Court: 

In equity, when the breach of a confidential relation by an employee is 
relied on and an accounting for any resulting profits is sought, loss to 
the corporation need not be charged in the complaint . . . .  Public policy 
will not permit an employee occupying a position of trust and 
confidence toward his employer to abuse that relation to his own profit, 
regardless of whether the employer suffers a loss. 
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a) Possession of Material, Non-public Company 
Information 

The U.S. Supreme Court held in TSC Industries v. Northway that information 

is material when there is “a substantial likelihood that the disclosure of the omitted 

fact would have been viewed by the reasonable investor as having significantly 

altered the ‘total mix’ of information made available.”109  In Rosenblatt v. Getty Oil 

Co.,110 the Delaware Supreme Court adopted the federal materiality standard set out 

in TSC Industries.  The Delaware Supreme Court held that information is material if 

there is “a substantial likelihood that, under all the circumstances,” it would have 

“assumed actual significance in the deliberations” of a reasonable investor in 

deciding whether to buy, sell, vote, or tender stock.111  The Court of Chancery 

subsequently noted in Oracle that the analysis of materiality is “intrinsically . . . 

contextual” and “requires consideration of the nature of the supposedly material 

Id. at 8.  Thus, where a fiduciary uses confidential company information “to make a 
profit for himself, he is accountable for such profit.”  Id.  Accordingly, a Brophy
claim belongs to the corporation, not to the purchaser of shares.  To the extent a 
stockholder seeks to bring such a claim, he must do so derivatively on behalf of the 
corporation.   
109 426 U.S. 438, 449 (1976). 
110 493 A.2d 929 (Del. 1985). 
111 Id. at 944. 
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information that was not public knowledge and of the other information that was 

known to the market.”112

Borrowing from federal securities law, the Oracle Court developed a 

“framework for the determination of materiality” in the context of a Brophy claim.113

First, the “relative firmness of the information” on which the insider allegedly trades 

is an “important” factor in determining materiality.114  “Hard” information, such as 

“actual intraquarter results,” is more likely to be material than “soft” information, 

such as “updated projections.”115  Second, to be material, the inside information must 

“[make] it likely that the company will either outperform or underperform its 

projections in some markedly unexpected manner.”116  Thus, with respect to the 

question of materiality: 

The only principled manner in which to hold a defendant liable . . . is 
to evaluate the information in his possession, compare it to what the 
market knew, and identify if any of the non-disclosed information 
would have been of consequence to a rational investor, in light of the 
total mix of public information.  If the question of what information 
should have been disclosed cannot be answered with some reasonable 
precision in a case governed by Brophy, then it is difficult to conceive 

112 867 A.2d at 934. 
113 Id. at 938. 
114 Id. at 939. 
115 Id. at 937-38. 
116 Id. at 940. 
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how a defendant can be fairly held liable for wrongful insider trading 
under [Delaware] law.117

b) Use of Material, Non-public Information to Make 
Trades Motivated by the Substance of that 
Information 

The second element of a Brophy claim requires the plaintiff to establish that 

the corporate fiduciary used material, non-public information improperly, by making 

trades motivated, in whole or in part, by the substance of that information.118  To 

establish this element, the plaintiff must show that “the selling defendants acted with 

scienter.”119  The Court of Chancery has opined that: 

Brophy is rooted in trust principles that provide that, if a person in a 
confidential or fiduciary position, in breach of his duty, uses his 
knowledge to make a profit for himself, he is accountable for such 
profit. . . . [I]t must be shown that each sale by each individual 
defendant was entered into and completed on the basis of, and because 
of, adverse material non-public information.120

Thus, to be liable, the alleged insider must have “consciously acted to exploit such 

superior knowledge.”121

117Id. 
118 Id. at 934. 
119 Guttman v. Huang, 823 A.2d 492, 505 (Del. Ch. 2003). 
120 Id. (quoting Rosenberg, 1989 WL 122084, at *3, and Stepak v. Ross, Civ. 
No. 7047, 1985 WL 21137, at *5 (Del. Ch. Sept. 5, 1985)) (internal quotation marks 
omitted). 
121 Guttman, 823 A.2d at 505.  
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In ascertaining scienter, Delaware courts will examine “objective facts,” such 

as the timing of the trades, the amount of stock sold by the insider, the amount of 

stock still held by the insider, the insider’s net worth relative to the amount of stock 

traded, and other financial considerations, to determine whether there is “any 

rational inference of scienter.”122  Establishing scienter is a difficult burden and 

reinforces the Delaware courts’ policy that Brophy claims are “not designed to 

punish inadvertence, but to police intentional misconduct.”123

2. California Corporations Code Section 25402 (California law) 

Like Delaware, California prohibits insider trading by fiduciaries.  The law in 

California is set out in statute, Corporations Code Section 25402, which provides, in 

relevant part, that it is unlawful for an officer or director of an issuer:  

to purchase or sell any security of the issuer in this state at a time when 
he knows material information about the issuer gained from such 
relationship which would significantly affect the market price of that 
security and which is not generally available to the public, and which 
he knows is not intended to be so available, unless he has reason to 

122 Oracle, 867 A.2d at 954; see also Pfeiffer v. Toll, 989 A.2d 683, 689 (Del. Ch. 
2010) (noting that the defendants’ trades were “inconsistent with the past trading 
patterns and are suspicious in timing and amount”), overruled on other grounds by
Kahn v. Kohlberg Kravis Roberts & Co., L.P., 23 A.3d 831 (Del. 2011); Guttman, 
823 A.2d at 503 n.20 (defendant’s retention of most of his shares cut against an 
inference of scienter).
123 Guttman, 823 A.2d at 505. 
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believe that the person selling to or buying from him is also in 
possession of the information.124

The express language of this statute requires that plaintiffs prove the defendant 

“knows” the material, non-public information.  At least one federal court has 

interpreted this language to require allegations (and presumably proof) of actual 

knowledge of the allegedly undisclosed material information on the part of the 

insiders named as defendants.125

While Section 25402 establishes the normative standard, Corporations Code 

Section 25502.5 creates a private cause of action for issuers against individuals that 

violate the standard, and establishes their remedy.  It states in relevant part that a 

person who violates Section 25402: 

shall be liable to the issuer of the security purchased or sold in violation 
of Section 25402 for damages in an amount up to three times the 
difference between the price at which the security was purchased or 
sold and the market value which the security would have had at the time 
of the purchase or sale if the information known to the defendant had 

124 Cal. Corp. Code § 25402.   
125 See In re Countrywide Fin. Corp. Derivative Litig., 554 F. Supp. 2d 1044 (C.D. 
Cal. 2008); but see In re Finisar Corp. Derivative Litig., No. C-06-07660 RMW, 
2012 WL 2873844, at *20 (N.D. Cal. July 12, 2012) (declining to follow 
Countrywide to the extent Countrywide establishes a higher standard for state insider 
trading claims than the knowledge or deliberate recklessness standard required to 
establish a strong inference of scienter under the Private Securities Litigation 
Reform Act for federal securities claims). 
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been publicly disseminated prior to that time and a reasonable time had 
elapsed for the market to absorb the information . . . .126

The Committee therefore considered this private right of action—and the range of 

damages it creates—when it examined Plaintiffs’ claims.  

C. BREACH OF FIDUCIARY DUTIES 

In addition to specifically alleging insider trading, Plaintiffs more generally 

allege that Defendants (whether or not they sold stock) breached their fiduciary 

duties of loyalty and care.  Under Delaware law, fiduciaries owe a duty of loyalty, a 

duty of care, and an obligation to act in good faith.127  These duties, as they relate to 

Plaintiffs’ claims, are each discussed in more detail below. 

1. Duty of Loyalty for Directors 

The fiduciary duty of loyalty requires that directors place the interests of the 

corporation and its stockholders above any personal interests when making decisions 

that affect the corporation.128  The duty of loyalty generally prohibits a director from 

using his or her corporate position to realize a personal gain at the expense of the 

corporation.129  The most relevant parts of this duty are described more fully below. 

126 Cal. Corp. Code § 25502.5(a).   
127 See generally Cede & Co. v. Technicolor, Inc., 634 A.2d 345 (Del. 1993), 
modified on reargument, 636 A.2d 956 (Del. 1994).   
128 Gilbert v. El Paso Co., Civ. Nos. 7075, 7079, 7078, 1988 WL 124325, at *9 (Del. 
Ch. Nov. 21, 1988). 
129 Ryan v. Gifford, 918 A.2d 341, 357 (Del. Ch. 2007). 
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a) Disinterestedness and Independence 

Under Delaware law, “a director is considered interested when he will receive 

a personal financial benefit from a transaction that is not equally shared by the 

stockholders or when a corporate decision will have a materially detrimental impact 

on a director, but not the corporation or its stockholders.”130  The mere fact that a 

director received some benefit that was not shared generally by all stockholders is 

insufficient to overcome the business judgment rule (discussed below); the benefit 

must be material to that director.131  “Materiality means that the alleged benefit was 

significant enough ‘in the context of the director’s economic circumstances, as to 

have made it improbable that the director could perform her fiduciary duties to the 

... shareholders without being influenced by her overriding personal interest.’”132

130 In re W. Nat. Corp. Shareholders Litig., No. 15927, 2000 WL 710192, at *11 
(Del. Ch. May 22, 2000) (citing Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984), 
overruled on other grounds by Brehm v. Eisner, 746 A.2d 244 (Del. 2000)).   
131 In re Transkaryotic Therapies, Inc., 954 A.2d 346, 364 (Del. Ch. 2008); see
Orman v. Cullman, 794 A.2d 5, 23 (Del. Ch. 2002) (“[I]in the absence of self-
dealing, it is not enough to establish the interest of a director by alleging that he 
received any benefit not equally shared by the stockholders.  Such benefit must be 
alleged to be material to that director.”).   
132 Orman, 794 A.2d at 23 (quoting In re General Motors Class H Shareholders 
Litig., 734 A.2d 611, 617 (Del. Ch. 1999)); see also In re Walt Disney Co. Derivative 
Litig., 731 A.2d 342, 360 (Del. Ch. 1998), aff’d in part, rev’d in part and remanded 
sub nom. Brehm v. Eisner, 746 A.2d 244 (Del. 2000) (plaintiffs had made conclusory 
allegations of interestedness where plaintiffs had failed to even allege that $50,000 
in consulting fees were material to defendant). 
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Directors must not only be disinterested but must be independent and act 

independently of extraneous influences, including such influences as controlling 

directors or stockholders.  Directors can breach their fiduciary duty of loyalty when 

they act in the interest of a controlling director or stockholder, instead of the interest 

of the corporation.133  A plaintiff can establish lack of independence “by showing 

that the directors are either beholden to [a] controlling shareholder or so under its 

influence that their discretion is sterilized.”134  For example, a director is beholden 

to a controlling director when the controlling director “has the direct or indirect 

unilateral power to decide whether the director continues to receive a benefit upon 

which the director is so dependent or is of such subjective material importance that 

its threatened loss might create a reason to question whether the director is able to 

consider the corporate merits of the challenged transaction objectively.”135

Generally, personal relationships with an interested director will not rebut the 

presumption of independence.  For example, in Beam ex. rel. Martha Stewart Living 

Omnimedia, Inc. v. Stewart, “[a]llegations that [Martha] Stewart and the other 

directors moved in the same social circles, attended the same weddings, developed 

business relationships before joining the board, and described each other as ‘friends,’ 

133 See Telxon Corp. v. Meyerson, 802 A.2d 257, 264 (Del. 2003).   
134 In re W. Nat. Corp. Shareholders Litig., 2000 WL 710192, at *11.   
135 Telxon Corp., 802 A.2d at 264. 
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even when coupled with Stewart’s 94% voting power [we]re insufficient, without 

more, to rebut the presumption of independence.”136  Similarly, past business 

relationships between an interested director and another member of the board will 

be insufficient, by themselves, to rebut the presumption of independence.137

b) The Good Faith Requirement 

Under Delaware law, good faith is a subsidiary requirement of the duty of 

loyalty, and an act in bad faith may be sufficient to support a claim for breach of the 

duty of loyalty.138  To overcome the presumption of good faith, a plaintiff must prove 

an act of bad faith by a preponderance of the evidence.139  A failure to act in good 

faith may be shown, for instance, “[1] where the fiduciary intentionally acts with a 

purpose other than that of advancing the best interests of the corporation, [2] where 

the fiduciary acts with the intent to violate applicable positive law, or [3] where the 

136 845 A.2d 1040, 1051 (Del. 2004). 
137 State of Wisconsin Inv. Bd. v. Bartlett, No. C.A. 17727, 2000 WL 238026, at *6 
(Del. Ch. Feb. 24, 2000) (“Evidence of personal and/or past business relationships 
does not raise an inference of self-interest.”). 
138 See In Stone ex rel. AmSouth Bancorporation v. Ritter, 911 A.2d 362, 369-70 
(Del. 2006).   
139 In re Walt Disney Co. Derivative Litigation, 907 A.2d 693, 755 (Del. Ch. 2005), 
aff’d, 906 A.2d 27 (Del. 2006).   
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fiduciary intentionally fails to act in the face of a known duty to act, demonstrating 

a conscious disregard for his duties.”140

2. Duty of Care for Directors 

The fiduciary duty of care requires that directors act in a reasonably informed 

manner and exercise the “amount of care which ordinarily careful and prudent men 

would use in similar circumstances.”141  Directors must, therefore, inform 

themselves of all reasonably available information that is material to their decisions, 

devote sufficient time to considering such information, and deliberate over their 

decisions.142  To sustain a claim for a breach of the duty of care, a plaintiff must 

show that the directors acted in a grossly negligent manner, which requires proof of 

“conduct that constitutes reckless indifference or actions that are without the bounds 

of reason.”143  To successfully demonstrate gross negligence, a plaintiff must plead 

(and ultimately prove) “facts that suggest a wide disparity between the process the 

directors used . . . and that which would have been rational.”144

140 Id.; see also McPadden v. Sidhu, 964 A.2d 1262, 1274 (Del. Ch. 2008). 
141 Walt Disney Co., 907 A.2d at 749 (quoting Graham v. Allis-Chalmers Mfg. Co., 
188 A.2d 125, 130 (Del. 1963)). 
142 See Brehm, 746 A.2d at 259; Citron v. Fairchild Camera & Instrument Corp., 
569 A.2d 53, 66 (Del. 1989); Aronson, 473 A.2d at 812. 
143 McPadden, 964 A.2d at 1274; see also Walt Disney Co., 907 A.2d at 749. 
144 Walt Disney Co., 907 A.2d at 750 n.429 (quoting Guttman, 823 A.2d at 507 n.39). 
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In determining whether a board has acted with due care, the court is concerned 

with the board’s process only, not substantive due care.145  Specifically, the 

directors’ process is actionable only if grossly negligent.  “[I]n the duty of care 

context, 8 Del. C. § 141(e) protects directors who rely in good faith upon information 

presented to them from various sources, including any other person as to matters the 

member reasonably believes are within such person’s professional or expert 

competence and who has been selected with reasonable care by and on behalf of the 

corporation.”146  Further, a “[b]oard is responsible for considering only material

facts that are reasonably available, not those that are immaterial or out of the Board’s 

reasonable reach.”147

3. Duty to Disclose for Directors 

Directors have a duty to disclose information to stockholders under certain 

circumstances.  Delaware courts have articulated standards for the judicial review of 

alleged breaches of the duty of disclosure by corporate fiduciaries, which vary 

145 Brehm, 746 A.2d at 264 (“As for the plaintiffs’ contention that the directors failed 
to exercise ‘substantive due care,’ we should note that such a concept is foreign to 
the business judgment rule.  Courts do not measure, weigh or quantify directors’ 
judgments.  We do not even decide if they are reasonable in this context.  Due care 
in the decisionmaking context is process due care only.”).   
146 Sutherland v. Sutherland, C.A. No. 2399-VCN, 2013 WL 2362263, at *11 (Del. 
Ch. May 30, 2013) (quoting Walt Disney Co., 906 A.2d 27 at 59-60) (internal 
quotations omitted).   
147 Brehm, 746 A.2d at 259. 
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depending on the context in which the fiduciaries speak.  For example, when 

corporate officials communicate with stockholders for the purpose of seeking 

stockholder action on a particular issue (e.g., a stockholder vote or a tender offer), 

those officials have a duty to disclose all “material” facts bearing on the decision at 

issue.148  Absent a request for stockholder action, however, it must be shown that the 

officers or directors “knowingly disseminated false information” for liability to arise 

under Delaware law.149

Delaware courts have also made clear that “[w]hen fiduciaries undertake to 

describe events, they must do so in a balanced and accurate fashion, which does not 

create a materially misleading impression.”150  In addition, “the disclosure of even a 

non-material fact can, in some instances, trigger an obligation to disclose additional, 

otherwise non-material facts in order to prevent the initial disclosure from materially 

misleading the stockholders.”151

A duty to disclose can also arise when corporate insiders trade on the basis of 

material, non-public information.  In the insider trading context, this duty is known 

148 Metro Commc’n Corp. BVI v. Advanced Mobilecomm Techs., Inc., 854 A.2d 121, 
156 (Del. Ch. 2004). 
149 Id. at 157-58 (quoting Malone v. Brincat, 722 A.2d 5, 9 (Del. 1998)). 
150 Clements v. Rogers, 790 A.2d 1222, 1240 (Del. Ch. 2001). 
151 Id. (quoting Zirn v. VLI Corp., 681 A.2d 1050, 1056 (Del. 1996)).   
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as the “disclose or abstain” rule.  Insiders who come into possession of material, 

non-public information have two choices: “either disclose new information 

or . . . abstain from market transactions in the companies’ shares.”152  As with the 

other circumstances in which a duty of disclosure arises, the key inquiry is whether 

the information is indeed material. 

4. Caremark Claim: Inaction and Director Oversight Liability 

Plaintiffs’ claim that the Director Defendants failed to monitor or properly 

exercise oversight is known as a Caremark claim.  A Caremark claim is “possibly 

the most difficult theory in corporation law upon which a plaintiff might hope to win 

a judgment.”153  As set forth by the Delaware Court of Chancery in Caremark, 

[O]nly a sustained or systematic failure of the board to exercise 
oversight—such as an utter failure to attempt to assure a reasonable 
information and reporting system exists—will establish the lack of 
good faith that is a necessary condition to liability.  Such a test of 
liability—lack of good faith as evidenced by a sustained or systematic 
failure of a director to exercise reasonable oversight—is quite high.154

152 Oracle, 867 A.2d at 936.  The “disclose or abstain” rule comports with federal 
insider trading law.  See Roeder v. Alpha Indus., Inc., 814 F.2d 22, 26-27 (1st Cir. 
1987) (duty to disclose triggered in several circumstances, including: (1) when a 
“corporate insider trades on confidential information,” (2) when a corporation has 
made “inaccurate, incomplete, or misleading prior disclosures,” and (3) when a 
statute or regulation requires disclosure); see also United States v. O’Hagan, 521 
U.S. 642, 652 (1997). 
153 In re Caremark Int’l Inc. Derivative Litig., 698 A.2d 959, 967 (Del. Ch. 1996).   
154 Id. at 971.   
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In Stone v. Ritter, the Delaware Supreme Court explained, “It follows that because 

a showing of bad faith conduct . . . is essential to establish director oversight liability, 

the fiduciary duty violated by that conduct is the duty of loyalty.”155  Thus, for 

Plaintiffs to succeed on a Caremark claim, they must plead and ultimately prove that 

the Board [1] “utterly failed to implement any reporting or information system or 

controls,” or [2] “having implemented such a system or controls, consciously failed 

to monitor or oversee its operations, thus disabling themselves from being informed 

of risks or problems requiring their attention.”156

Plaintiffs’ claim that Defendants were guilty of inaction is, essentially, an 

oversight challenge.  In Caspian Select Credit Master Fund Ltd. v. Gohl, the 

Delaware Court of Chancery stated that “[a] fiduciary might also be liable for 

inaction, but only if the plaintiff can satisfy the ‘extremely high standard’ of 

‘show[ing] a lack of good faith as evidenced by sustained or systematic failure . . . 

to exercise reasonable oversight.’”157  In Leyte-vidal v. Semel, the California Court 

of Appeal (applying Delaware law) clarified that even where gross negligence 

occurred, this fact alone did not equal bad faith where plaintiffs alleged a failure to 

155 911 A.2d at 370.   
156 Id.
157 C.A. No. 10244-VCN, 2015 WL 5718592, at *12 (Del. Ch. Sept. 28, 2015) 
(quoting Walt Disney Co., 907 A.2d at 750).   
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monitor or maintain adequate internal controls.158  The court stated unequivocally 

that “even gross negligence is insufficient to constitute bad faith in what amounts to 

an oversight challenge.”159

5. Corporate Waste Claim 

One plaintiff also generally asserts a claim for corporate waste.  A claim of 

waste will arise only in the rare, “unconscionable case where directors irrationally 

squander or give away corporate assets.”160  Corporate waste occurs when a board’s 

decision “cannot be ‘attributed to any rational business purpose.’”161  In determining 

whether directors acted with a rational business purpose, “a court will not apply 

20/20 hindsight to second guess a board’s decision, except ‘in rare cases where a 

transaction may be so egregious on its face that the board’s approval cannot meet 

the test of business judgment.’”162

158 220 Cal. App. 4th 1001, 1014-15 (2013) (applying Delaware law).   
159 Id. at 1014. 
160 Walt Disney Co., 907 A.2d at 749 (quoting Brehm, 746 A.2d at 263) (internal 
quotation marks omitted).   
161 See Walt Disney Co., 906 A.2d at 74 (quoting Sinclair Oil Corp. v. Levien, 280 
A.2d 717, 720 (Del. 1971)).   
162 Brehm, 746 A.2d at 260 (quoting Walt Disney Co., 731 A.2d at 362). 
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6. Duty of Loyalty and Care for Officers 

Officers of Delaware corporations owe the same fiduciary duties as 

directors—that  is, the fiduciary duties of care and loyalty.163  While the precise 

contours of an officer’s fiduciary duties of care and loyalty are not fully defined, 

alleged facts that “make it reasonable to infer that [a defendant] violated his duty of 

loyalty as a director, also establish his violation of that same duty as an officer.164  In 

Hampshire Group Ltd. v. Kuttner, the Court of Chancery inferred from Gantler that 

officers, like directors, are “expected to pursue the best interests of the company in 

good faith (i.e., to fulfill their duty of loyalty) and to use the amount of care that a 

reasonably prudent person would use in similar circumstances (i.e., to fulfill their 

duty of care).”165

163 Gantler v. Stephens, 965 A.2d 695, 709 (Del. 2009).  Notably, while holding that 
officers owe the same duties as directors, the Delaware Supreme Court pointed out 
that officers bear greater exposure to monetary liability for their breaches.  As 
discussed in the next subsection, under 8 Del. C. § 102(b)(7), directors may be 
protected from monetary liability for violations of the duty of care.  That statute, 
however, does not afford such protection to officers, and “[a]lthough legislatively 
possible, there currently is no statutory provision authorizing comparable 
exculpation of corporate officers.”  Id. at 709 n.37.   
164 Id. at 709. 
165 Hampshire Grp., Ltd. v. Kuttner, C.A. No. 3607-VCS, 2010 WL 2739995, at *11 
(Del. Ch. July 12, 2010).  The Court observed, however, that Gantler arguably left 
open “important and interesting questions about the extent to which officers and 
employees should be more or less exposed to liability for breach of fiduciary duty 
than corporate directors.” Particularly, the Court was referring to whether the gross 
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7. Delaware General Corporation Law Section 102(b)(7) 

Any claim for breach of fiduciary duty against directors must also take into 

consideration Zynga’s exculpation clause for its directors.166  Zynga’s Sixteenth 

Amended and Restated Certificate of Incorporation, applicable during the Relevant 

Period, limits a director’s liability for damages for breach of fiduciary duty under 

certain circumstances: 

To the fullest extent permitted by law, no director of the corporation 
shall be personally liable for monetary damages for breach of fiduciary 
duty as a director of the Corporation.  Without limiting the effect of the 
preceding sentence, if the Delaware General Corporation Law is 
hereafter amended to authorize the further elimination or limitation of 
the liability of a director, then the liability of a director of the 
Corporation shall be eliminated or limited to the fullest extent permitted 
by the Delaware General Corporation Law, as so amended.167

Section 102(b)(7) of the Delaware General Corporation Law permits a corporation 

to include in its certificate of incorporation such an exculpatory provision for 

directors and to eliminate personal liability for monetary damages under certain 

circumstances:  

A provision eliminating or limiting the personal liability of a director 
to the corporation or its stockholders for monetary damages for breach 
of fiduciary duty as a director, provided that such provision shall not 

negligence standard, which is applied to directors, applies to officers when 
reviewing a duty of care claim. 
166 This exculpation clause does not apply to officers.   
167 Ex. A-14 (Form of Sixteenth Amended and Restated Certificate of Incorporation 
of Zynga Inc., Art. IX, (appended as Exhibit 3.2 to Form S-1/A, Nov. 17, 2011)). 



80 
 

 

eliminate or limit the liability of a director:  (i) For any breach of the 
director’s duty of loyalty to the corporation or its stockholders; (ii) for 
acts or omissions not in good faith or which involve intentional 
misconduct or a knowing violation of law;168 (iii) under § 174 of this 
title; or (iv) for any transaction from which the director derived an 
improper personal benefit.169

Thus, under Zynga’s exculpation provision, Zynga directors cannot be held liable 

for monetary damages unless Plaintiffs can prove conduct within an exception to 

Section 102(b)(7) (i.e., self-dealing, lack of good faith, or acts or omissions that 

involve intentional misconduct or a knowing violation of law). 

8. Judicial Review of Board Decisions and the Business 
Judgment Rule 

Challenged decisions or actions of a board of directors are reviewed in a 

manner that “protect[s] and promote[s] the full and free exercise of the managerial 

power” granted to directors of a Delaware corporation.170  Under the business 

judgment rule, Delaware law presumes “that in making a business decision the 

168 Gross negligence alone does not constitute a breach of the duty of loyalty or bad 
faith.  See Walt Disney Co., 906 A.2d at 64-65 (distinguishing gross negligence and 
bad faith duty of loyalty violations as being at “opposite end[s] of the spectrum” and 
clarifying that “gross negligence (including a failure to inform one’s self of available 
material facts), without more [does not] constitute bad faith”).   
169 8 Del. Code § 102(b)(7).   
170 Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985), overruled on other grounds 
by Gantler v. Stephens, 965 A.2d 695 (Del. 2009); see also Adams v. Calvarese 
Farms Maint. Corp. Inc., No. 4262-VCP, 2010 WL 3944961, at *18 (Del. Ch. Sept. 
17, 2010). 
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directors of a corporation acted on an informed basis, in good faith and in the honest 

belief that the action was in the best interests of the company.”171  As a procedural 

matter, this presumption places an initial burden on a plaintiff to “plead 

particularized facts creating a reasonable doubt as to the ‘soundness’ of the 

challenged transaction sufficient to rebut the presumption that the business judgment 

rule attaches to the transaction.”172  This pleading burden is overcome by 

“introducing evidence either of director self-interest . . . or that the directors either 

lacked good faith or failed to exercise due care.”173  If the plaintiff fails to meet her 

burden of establishing facts sufficient to rebut the presumption, the business 

judgment rule will attach to protect the directors and their decisions and preclude 

any remedy, legal or equitable, unless the decision or action constitutes waste or 

otherwise cannot be attributed to any rational purpose.174  The business judgment 

rule thereby prevents judicial second-guessing of board decisions that result from a 

rational process and consideration of the material information reasonably 

171 Ryan v. Gifford, 918 A.2d at 357 (quoting Aronson, 473 A.2d at 812). 
172 Levine v. Smith, 591 A.2d 194, 206 (Del. 1991), overruled on other grounds by
Brehm, 746 A.2d at 244. 
173 Citron, 569 A.2d at 64. 
174 See id.; Walt Disney Co., 907 A.2d at 747; see also Walt Disney Co., 906 A.2d at 
74. 
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available.175  If, on the other hand, a plaintiff successfully rebuts the threshold 

evidentiary presumptions of the business judgment rule, then the burden of proof 

shifts to the directors, the proponents of the challenged decision or action, to prove 

the entire fairness of the decision or action to the corporation and its stockholders, 

notwithstanding the apparent infirmities.176

To rebut the business judgment rule as it applies to the duty of loyalty, 

plaintiffs must normally plead (and ultimately prove) facts demonstrating “‘that a 

majority of the director defendants have a financial interest in the transaction or were 

dominated or controlled by a materially interested director.’”177

POTENTIAL MONETARY RECOVERY 

In reviewing the claims asserted by Plaintiffs and the Settlement, the 

Committee considered the amount of potential recovery to the Company, if 

Plaintiffs’ allegations could be proven.  Plaintiffs have alleged (or asserted 

informally) various calculations of the recovery that they say Zynga could realize 

from their claims.  Plaintiffs’ counsel have focused on purportedly ill-gotten gains 

arising from their allegations of insider trading by the Selling Defendants.  The 

175 In re Citigroup Inc. S’holder Deriv. Litig., 964 A.2d 106, 122 (Del. Ch. 2009). 
176 See Cede & Co., 634 A.2d at 361. 
177 Orman, 794 A.2d at 22 (quoting Crescent/Mach I Partners, L.P. v. Turner, 846 
A.2d 963, 979 (Del. Ch. 2000)). 



83 
 

 

Committee has, with NERA’s assistance, assessed these values.  It has also 

examined other losses (generally in the form of expenses) that Zynga has suffered 

or incurred in connection with the various litigations associated with the Relevant 

Period, considering these losses to constitute potential damages from the other 

fiduciary duty breaches that Plaintiffs allege.178

A. POTENTIAL INSIDER TRADING LOSSES 

Zynga’s SPO was priced after the market close at $12 per share, a 24¢ 

discount to the closing price that day.  In the next several trading days, Zynga’s stock 

price ticked up, closing at $12.84 on March 29 (the first day in which the SPO shares 

were available for trading), and closing between $11.51 and $13.15 through the 

middle of April 2012.  From mid-April forward, however, the price of Zynga stock 

declined substantially, falling to as low as $8.14 a share on April 24, just before the 

Company issued its earnings for the First Quarter of 2012, before recovering a bit 

and then falling again after the earnings announcement, to close at $8.52 per share 

on April 27.179

178 Plaintiffs also assert harm to Zynga from damage to its reputation.  Given its 
conclusion that Zynga’s hypothetical recovery, in the event Plaintiffs’ claims were 
proven, could be substantial, the Committee determined it was unnecessary to try to 
estimate reputational injury. 
179 For Zynga’s stock prices during the Relevant Period, see Appendix B. 
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As Zynga moved through its Second Quarter, the general downward trend in 

its stock price continued, and in fact accelerated somewhat with the Facebook initial 

public offering in mid-May.  By the time of Zynga’s Second-Quarter 2012 earnings 

release on July 25, the stock was trading at $5.08; it fell to $3.18 on July 26, the day 

after that earnings announcement, which included a downward revision to 2012 

guidance.  The chart below illustrates Zynga’s stock price and trading volume along 

with these and other relevant events. 

Looking solely at the shares sold in the SPO, some Plaintiffs have asserted 

that the entire $8.82 decline in price—from $12 to $3.18—is attributable to material, 
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March 29, 2012, through July 25, 2012

Zynga Stock Price, Trading Volume and Key Dates

12/16/11
Zynga completes IPO of 
100M shares at $10 per 
share, raising $1 billion.

2/14/12
Zynga announces 4Q11
results and provides FY12 
guidance of $390M to 
$440M adjusted EBITDA. 3/21/12

Zynga announces 
acquisition  of OMGPOP.

3/29/12
Zynga insiders offer 
49M shares at $12 
per share, for total 
proceeds of $593 
million. 

4/26/12
Zynga announces 1Q12 
earnings and raises FY12 
guidance to $400M to $450M 
adjusted EBITDA. Reports
9.8% decline in ABPU. 

7/25/12
Zynga announces 2Q12 
earnings. Reports further 16% 
decline in ABPU and lowers 
FY12 guidance to $180M to 
$250M adjusted EBITDA.

10/4/12
Zynga announces 3Q12 
earnings and discloses $85M 
to $95M impairment charge for 
OMGPOP. Further lowers 
2012 guidance.

2/1/12
Facebook 
files offering
prospectus.

5/18/12
Facebook IPO.
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non-public information that the Selling Defendants purportedly had prior to the SPO.  

With roughly 20.3 million shares sold by the Selling Defendants, Plaintiffs’ “gross” 

estimate of improper gains realized by the Selling Defendants tops $179 million.180

Counsel to Mr. Sandys acknowledges that there was an underwriting discount of 36¢ 

per share, meaning that the Selling Defendants actually realized $11.64 per share; 

subtracting the discount reduces the per-share loss to $8.46, for a total claim valued 

at just under $172 million.  See the chart below. 

180  If, as Plaintiffs’ counsel have sometimes argued, one focused solely on Mr. 
Pincus’s sales of 16.5 million shares, the illicit gains calculations would be roughly 
81% of the figures noted in text that account for sales by all Selling Defendants. 
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Mr. Sandys’ counsel has also suggested that some portion of the loss over the 

four months between the SPO and the Second Quarter earnings release might relate 

to matters unknown at the time of the SPO.  For example, had the stock price decline 

between the First and Second Quarter earnings reports been attributable to matters 

unknown at the time of the Secondary Offering, the adjustment would reduce the 

allegedly illicit per-share gains to $5.02, or about $102 million in the aggregate for 

the Selling Defendants.  See the chart below. 
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Meanwhile, the CA State Action Plaintiffs round to a $9 per share decline, 

resulting in allegedly improper gains of $181.8 million.  They assert that their 

estimate is subject to being as much as trebled under Cal. Corp. Code Section 

25502.5, making their claim worth $545.4 million.  In short, Plaintiffs’ claims 

involve substantial dollars—apparently in excess of nine figures under any of the 

scenarios Plaintiffs endorse. 

1. Potential Loss Calculation Adjustments and Defense 
Arguments 

To examine the potential recovery for Zynga, the SLC asked NERA to 

examine the potential loss calculation using standard, rigorous economic analysis.  
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The request came prior to the SLC’s determinations on the merits or to Defendants’ 

making a proposal to settle, and included requests that NERA examine potential loss 

calculations under varying assumptions.  For example, under one scenario, the SLC 

asked NERA to hypothesize that the price decline through Zynga’s First Quarter 

earnings announcement reflected the revelation of material, non-public information 

known March 28, but that the negative events of the Second Quarter did not.  The 

SLC also asked NERA to look at Zynga’s stock price movements as compared with 

the market generally.  It asked NERA to determine whether information other than 

the allegedly undisclosed negative information influenced Zynga’s stock price.  And 

it asked NERA whether Facebook, its initial public offering in mid-May 2012, or its 

Form S-1 filing in connection with that offering, influenced Zynga’s stock price.  

Finally, the Committee asked NERA to examine arguments that it could anticipate 

the Defendants would put forward were the Litigation to proceed. 

2. Price Decline from the SPO through the Second Quarter 
Earnings Release 

NERA first measured alleged inflation by looking at Zynga’s stock price 

decline from the SPO through the Second Quarter earnings release.  Zynga’s stock 

price fell $9.07 over this period between March 29 and July 26, 2012.181  Because 

the Selling Defendants only received $11.64 per share, NERA adjusted this decline 

181 The $9.07 figure results from rounding. 
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by the ratio of what the Selling Defendants received at the offering ($11.64) to the 

market price at the offering ($12.24), or 0.951.  As shown in the chart below, 

assuming that the full stock price decline from March 28 through July 26 constituted 

an improper avoided loss, the inflation per share would be $8.62, or roughly $175 

million in the aggregate for all Selling Defendants.   



90 
 

 

Using a similar methodology, alleged inflation would decline to $3.54 per share, or 

$72 million, if only the price decline through April 27 were determined to be 

improper avoided loss.182

B. MARKET FACTORS 

NERA analyzed the amount of Zynga’s stock price decline that was 

attributable to movement in the general market and industry.  NERA also looked 

182 Although the Committee generally summarizes the outcome of the NERA 
analyses in this Report, the NERA analyses involved many permutations.  The 
discussion in text reflects only a few such permutations.   
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into potentially confounding non-fraud-related factors that may have contributed to 

Zynga’s stock price decline. 

NERA first examined companies that Zynga had identified in its public filings 

and that analysts had mentioned in research reports at the time as its “peer” 

companies.183  The peer companies in general experienced a stock price decline over 

the four months at issue, with the exception of Disney.184

183 Zynga and analysts identified its peer companies in the games space as Activision 
Blizzard, Disney, Electronic Arts, Glu Mobile, Take-Two Software, and THQ, inter 
alia.  See Form 10-K (Feb. 28, 2012) at 6; see also e.g., Ex. F-4 (Piper Jaffray, Jan. 9, 
2012). 
184 Disney is a more highly diversified entertainment company than the other 
identified Zynga peers.   
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NERA also examined early-stage internet companies.185  NERA found that an index 

of early-stage internet companies more closely correlated with Zynga’s stock price 

movement than an index of peer companies, and was thus a better proxy for Zynga’s 

stock price.186

185 NERA found companies in the internet space that had initial public offerings in 
2011 and that were also mentioned in analyst reports concerning Zynga for the 
period January through June 2012.  These companies are Angie’s List, Groupon, 
HomeAway, LinkedIn, Pandora, and Zillow. 
186 The degree of correlation was measured by the adjusted R-squared, which 
examines the percent of variability of Zynga’s price movement that is explained by 
the indices.  A higher R-squared indicates that a model is better at explaining 



93 
 

 

Were the Defendants to eliminate market factors from Zynga’s stock performance 

over the period by adjusting for the early-stage internet index, the observed per-share 

inflation would drop to $6.52, which translates to allegedly illicit aggregate profits 

of $132 million.  

Zynga’s stock price movements.  NERA also considered a peer index without 
Disney. 
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If less than this entire period is determined to be a period of improper price 

inflation, the measure of allegedly illicit profits would drop further.  For example, if 

only the price declines immediately following each of Zynga’s two earnings 

announcements (adjusted for the early-stage internet index) were determined to 

measure the alleged inflation (but not the intervening three months), the per-share 

avoided loss would be $2.79 (or $2.66 after the price adjustment), translating to 

about $54 million in alleged illicit profits. 
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Once more, NERA analyzed the different per-share inflation figures under various 

multiple scenarios, of which this is one illustration. 

1. The Facebook Factor 

On February 1, 2012, Facebook filed an initial registration statement on SEC 

Form S-1 to support an initial public offering of Facebook Class A Common Stock 

Plaintiff-Style Price Reactions Using Early-Stage Internet Index

Plaintiff-Style Price Reaction

Event Reaction %  Price $ Price

Date Date Event Description Reaction Reaction

(1) (2) (3) (4) (5)

4/26/2012 4/27/2012 "On April 26, 2012, Zynga issued a press release with respect to its 

2012 first quarter results for the period ending March 31, 2012 (i.e. 

1Q2012). The Company reported bookings of $329 million, Adjusted 

EBITDA of $87 million and non-GAAP earnings of $0.06 per share. 

[...] In addition, the press release provided that Zynga was raising 

its FY2012 guidance to bookings ranging from $1.425 billion to $1.5 

billion and Adjusted EBITDA ranging from $400 million to $450 

million." (¶¶85-86)

-11.5% ($1.09)

7/25/2012 7/26/2012 "On July 25, 2012, Zynga issued a press release announcing its 

2Q2012 financial results for the period ending June 30, 2012. 

Zynga's 2Q2012 results saw bookings of $302 million, Adjusted 

EBITDA of $65 million and earnings per share of $0.01 down from 

$0.05 in the second quarter of 2011. ABPU also continued its 

negative trend seeing a further 16% decline to $0.046 from $0.055 in 

1Q2012. [...] The Company projected that 2012 bookings were 

expected to range between $1.15 billion to $1.225 billion, a decrease 

of approximately 18% from the expected bookings of $1.425 billion 

to $1.5 billion announced on April 26, 2012." (¶¶96-97)

-33.6% ($1.71)

Sum of price reactions -41.3% ($2.79)

Notes and Sources:

Data from FactSet Research Systems, Inc. Descriptions from Sandys  VSDC. Returns are predicted using daily returns of Zynga as a 

function of the daily returns of the Early-Stage Internet Index, regressed over a control period from March 29, 2012 to July 25, 2012, 

excluding Zynga's 1Q12 earnings announcement. Early-Stage Internet Index is an equal-weighted index of internet company comparables 

(with IPOs in 2011) mentioned in analyst reports on Zynga published between January 2012 and July 2012. 

These companies are: Angie's List, Groupon, HomeAway, LinkedIn, Pandora and Zillow.
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(“Facebook Stock”).187  Facebook’s registration statement was declared effective 

after the market close on May 17, 2012, and Facebook Stock began trading the next 

day. 

Perhaps owing to certain disclosures in the original Facebook filing with the 

SEC on Form S-1 for Facebook’s initial public offering about the important source 

of revenue to Facebook that Zynga games on the Facebook platform represented,188

some securities analysts suggested that Zynga could be a way for investors to have 

a proxy Facebook investment in advance of the Facebook IPO.189  NERA found that 

following Facebook’s IPO, the price movements of Zynga shares and Facebook 

Stock were highly correlated and experienced a generally downward trend.190

187 Facebook’s February 1, 2012 registration statement will be referred to as the 
“Facebook S-1.”  The initial public offering of the Facebook Stock will be referred 
to as the “Facebook IPO.”  
188 See Ex. G-4 (Facebook S-1, Feb. 1, 2012) at 18.   
189 See, e.g., Ex. F-9 (Sterne Agee, Mar. 29, 2012) (“We believe, there is some 
scarcity premium built into ZNGA shares as investors use it as a proxy for 
Facebook.”). 
190 On the very tumultuous day of the Facebook IPO—when certain NASDAQ 
market order malfunctions and other factors resulted in a quite disorderly and 
volatile introduction of Facebook Stock to the market—Zynga shares lost $1.11.  
Ex. G-10 (Julianne Pepitone, Facebook IPO What the %$#! Happened?, CNN 
Money (May 23, 2012), available at 
money.cnn.com/2012/05/23/technology/facebook-ipo-what-went-wrong/index.htm 
(last visited Oct. 27, 2017)).  



97 
 

 

As a result, Defendants could be expected to argue for adjustments to the 

calculation of allegedly illicit profit that exclude the portion of Zynga’s price 

movements caused by unexpected changes at Facebook, and therefore Facebook 

Stock’s price.  In particular, Facebook Stock’s price also declined following Zynga’s 

Second Quarter earnings release.  But Facebook had an earnings release of its own 

a day after Zynga’s release.  Facebook Stock’s price declined significantly over these 

two days.  Defendants would likely argue that this two-day decline of 19.2% in the 

price of Facebook Stock is unrelated to alleged wrongdoing at Zynga and suggests 

that a large portion of Zynga’s 33.6% price decline following Zynga’s Second 
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Quarter earnings release was a result of Facebook-related issues or issues that also 

drove Facebook Stock’s price to decline.  After adjusting for Facebook Stock’s 

19.2% price decline, Zynga’s price decline attributable to Zynga-specific issues 

would then have been 17.8% (or 90¢ per share).  This adjustment would reduce the 

alleged improper inflation estimated using Zynga’s stock price decline following its 

Second Quarter earnings release by $15 million.   

These various adjustments are not exclusive, which is to say that an 

adjustment for Facebook does not preclude an adjustment, for example, to account 

only for the declines that immediately followed one or both of the Zynga earnings 
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releases.  The cumulative impact of the adjustments that Defendants might prove 

could be substantially larger than any single adjustment. 

2. New News 

Defendants will probably also seek to decrease the calculated price inflation 

in Zynga shares still further by arguing that certain of the information released in 

late April or July 2012 was new news, not the correction of some supposed 

previously misrepresented fact or the disclosure of something previously omitted 

that Defendants had been obligated to disclose.   

Precisely what the new news might be is in part a function of what would 

ultimately be proven at trial.  But an example would be the 2012 revenue guidance 

that Zynga released in each of its two earnings calls after the SPO.  The April revised 

guidance was developed only after the SPO and the April Update (and it was higher 

than the guidance that the Company had issued for 2012 Bookings on its earnings 

call for calendar 2011, held in February 2012).  As Zynga had not developed the 

April Update to its internal 2012 financial plan by March 28, 2012, and so had not 

developed an update to its guidance based upon the April Update, the revised 

guidance was new news and a price reaction to that new news (or to Zynga’s 

subsequent disclosure that it would not achieve those higher numbers) might be 

excludable from a calculation of illicit gains from the SPO.  Likewise, the plan 

update and revision to guidance released in late July 2012 did not exist as of the time 
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of the SPO and so might also be excludable from an illicit-gains calculation related 

to the SPO. 

Another example of new news is the public daily user information that market 

participants and analysts could pull from third-party sources such as AppData.  

According to analysts, AppData was showing by mid-June 2012 DAU declines for 

“most major Zynga titles.”191

C. BOOKINGS FORECASTS 

Finally, Defendants will likely argue that a comparison between analysts’ 

estimates for Zynga Bookings and Zynga’s own internal, weekly estimates of 

Bookings for both the First and Second Quarters of 2012 negates Plaintiffs’ 

argument that there were any illicit profits at all.  Significantly, Plaintiffs do not 

impugn the bona fides of Zynga’s internal forecasting in any respect; indeed, 

Plaintiffs’ allegations depend on the intense focus within Zynga on operational 

metrics and its ability to model those metrics into projected financial results.  

Defendants can be expected to argue, therefore, that Plaintiffs’ claims of illicit 

profits by the Selling Defendants are undermined by the fact that, at the time of the 

SPO and for weeks thereafter, Zynga’s weekly internal Bookings projection (the so-

191 E.g., Ex. F-10 (JP Morgan, June 13, 2012); see also Ex. F-11 (Morgan Stanley, 
June 14, 2012).  Although Plaintiffs will no doubt argue that Defendants “knew” 
before the SPO that this deterioration in DAU was coming, the AppData reflect that 
the DAU declines came later, well into the Second Quarter. 



101 
 

 

called “call” figures on the Finance Weeklies) were consistently higher than the 

average of 13 securities analysts that followed Zynga.  In other words, had Zynga 

actually disclosed publicly what it was forecasting internally for the First and Second 

Quarters, market analysts would have found that they were underestimating Zynga’s 

projected performance, at least as measured by Bookings (which, as described 

below, is a proxy for revenue).   

This is shown by the figure below.  The red line, which represents Zynga’s 

internal First Quarter 2012 Bookings estimate week by week is above the blue line, 

which represents analysts’ First Quarter 2012 Bookings estimates at the time of the 

Secondary Offering. 
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In a similar fashion, internal forecasts for Second Quarter Bookings begin to 

trend down and fall below analysts’ estimates only after the April 26 earnings 

release.192  The trend down in the Second Quarter call accelerates with new 

developments that are discussed in the Finance Weeklies in May, dropping finally 

to about where Second Quarter Bookings ends up only in early June.  Again, this is 

shown in the figure below.  The red line, which represents Zynga’s internal week-

by-week estimate for Bookings in the Second Quarter, remains above the blue line, 

which represents analysts’ consensus estimates for Second Quarter Bookings, for 

weeks after the Secondary Offering. 

192 While there were week-by-week adjustments to the Second Quarter Bookings 
call, including downward steps starting in mid-April, the Committee is satisfied that 
it was too early to discern a trend by mid-April.  As noted elsewhere, see 
Section VIII.D.1.b, the first month of a quarter at Zynga often saw volatility and 
even underperformance in some games, resulting in calls for attention in those areas.  
Indeed, this was the case with the projections in the Finance Weekly dated 
February 4, 2012, where early-First Quarter issues with several games led to so-
called Code Red calls for attention to those issues.  The Sandys Plaintiff relies on an 
excerpt from this single report as supposed proof that the First Quarter Bookings 
forecast in Zynga’s internal January Plan were not achievable.  But, as had been the 
case in prior quarters, the issues flagged by Mr. Wehner on February 4 were in the 
aggregate resolved in the First Quarter, and First Quarter actual Bookings of just 
under $330 million exceeded analysts’ expectations of $319 million (and Zynga’s 
January Plan).  See discussion in Section VIII.D.4.e.  It was only after the weakness 
being observed in some parts of the business in the Second Quarter did not abate 
despite substantial attention that concern built that the weakness might reflect a 
trend.  And when Zynga management began to harbor that concern in the latter part 
of May 2012, it closed the trading window to Zynga personnel privy to that 
information.  See infra Section VIII.D.1.f. 
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Defendants can be expected to argue, therefore, that information concerning Second 

Quarter Bookings is a further example of new news.  And pointing to this 

information, Selling Defendants could well argue that there is no illicit profit from 

any sales made in the SPO because had the Defendants disclosed what was known 

internally, it would have served to increase analysts’ expectations, presumably 

increasing rather than decreasing, the price of Zynga common stock.  

D. POTENTIAL ILLICIT GAINS CALCULATION 

As the foregoing discussion reflects, the Selling Defendants will have 

available to them numerous arguments, supported by substantial evidence, to attempt 

to reduce the amount of so-called illicit gains that they realized from their sales of 

stock into the SPO.  (Indeed, some of this evidence actually informs the merits and 
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supports significant liability defenses, as discussed elsewhere in this Report.)  In 

light of the various adjustments just discussed, the measure of illicit gains on the 

roughly 20.3 million shares that the Selling Defendants sold in the Secondary 

Offering could range from zero to roughly $175 million—though the top end of that 

range appeared to the Committee an unlikely outcome.  And the California Plaintiffs 

contend that the ultimate numbers could be up to three-fold higher under Section 

25502.5. 

In looking at the illicit gains calculations put forward by Plaintiffs, the 

Committee concluded that the figures were inflated.  The Committee did not accept, 

for example, the proposition that the Selling Defendants, prior to the SPO, had 

known and concealed operational and financial facts about Zynga announced to the 

public only on July 25, 2012.  Indeed, these data could not have existed in March 

even if some negative trend might have been perceptible somehow.  

For purposes of determining whether pursuit of the Litigation is in Zynga’s 

best interests, however, the Committee did not find it necessary to resolve the 

various gain-calculation arguments.  Instead, the Committee assumed as a 

hypothetical that Plaintiffs could meet their burden to prove that one or more of the 
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Selling Defendants participated in the SPO193 while aware of negative material, non-

public information about Zynga such that their sales violated their fiduciary duty of 

loyalty.  If such a showing could be made—and the Committee explains elsewhere 

why it does not believe it could be—the burden should shift to the Selling 

Defendants to demonstrate that some portion of the stock-price decline resulted from 

factors other than the subsequent disclosure of the allegedly material, non-public 

information that they possessed at the time of the SPO.  In assessing that 

hypothetical, the Committee determined that it was at least uncertain that the Selling 

Defendants would prevail on every gain-calculation point they wished to assert, even 

as the Committee thought it probable that they would prevail on some. 

In assessing the Settlement, and putting aside the Committee’s view of 

Plaintiffs’ liability case, the $12 million settlement amount compares favorably with 

the range of theoretical illicit gains.  As noted, under some analyses developed by 

NERA, there were no illicit gains, and in others the $12 million represents a very 

high percentage recovery, in some cases exceeding 75%, before discounting the 

recovery by any risk factor associated with Plaintiffs having to prove the underlying 

claims.  Taking some of the more modest assessments of potential damage—

193 See generally Restatement (Third) of Restitution and Unjust Enrichment § 51 
cmt. I (2011); Steinhardt v. Howard-Anderson, No. 5878-VCL, 2012 Del. Ch. 
LEXIS 1, at *36-*37 (Del. Ch. Jan. 6, 2012). 
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NERA’s $54 million calculation, for example, the Settlement represents a recovery 

of more than 20%, again a substantial percentage recovery given the difficulties the 

Committee believes Plaintiffs would have proving the underlying liability case, and 

especially with proving it against every Selling Defendant.     

E. POTENTIAL DIRECT LOSSES TO ZYNGA 

As described in Section II.D above, Plaintiffs also assert various claims for 

breach of fiduciary duty that do not involve trading in Zynga stock.  The Committee 

examined what the potential damages associated with these other claims might be.   

Overall, were these other breach-of-duty claims proven, Zynga could point to 

monetary losses that resulted from the need to defend the various lawsuits that arose 

following the July 2012 Second Quarter earnings announcement.  Although the 

Company maintained D&O insurance for these claims, insurance did not pay 

everything.  Indeed, Zynga’s out-of-pocket losses exceed $14 million as of this 

writing, including: 

• $10.75 million representing the self-insured retention (“SIR”) amount 
and the insurance limits reduction agreed upon as part of the settlement 
of Lee v. Pincus, C.A. No. 8458-CB (Del. Ch.);194

• More than $400,000 to indemnify the underwriters of Zynga’s IPO and 
SPO for legal costs they have incurred in connection with the various 
lawsuits; 

194  Under the terms of the Settlement, were it to receive final approval, the out-of-
pocket cost to Zynga for reduced insurance limits would increase by $750,000 owing 
to the compromise of coverage defenses asserted by RSUI.   
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• An estimated $110,000 for counsel to advise the Company and the 
Defendants on D&O insurance matters; and 

• Some $3 million to cover the SLC investigation and related litigation 
activities (including the cost of Committee Counsel, Delaware counsel, 
and consultants).195

F. POTENTIAL LOSS ASSUMPTIONS INFORMING THE 
COMMITTEE’S DELIBERATIONS 

As the foregoing discussion reflects, the Committee developed information, 

with the assistance of Committee Counsel and NERA, suggesting that were the 

Litigation to proceed and Defendants’ liability proven, illicit-gain and damages 

calculations could be put forward showing a substantial potential recovery for 

Zynga.  There are defenses available that could reduce these figures (potentially to 

zero—though the Committee considered it unlikely that if liability were proven, it 

would essentially be negated by a zero-damage determination).  Some of the 

defenses involve complex analyses that would likely involve dueling expert 

195 The Committee is aware of arguments that some of these items were arguably not 
the result of any wrongdoing of the Defendants.  For example, Zynga management 
chose to purchase a D&O insurance plan with a $10 million SIR, and Zynga was 
likely to incur some or all of that element of “loss” once events leading to the filing 
of any securities lawsuit had occurred.  Defendants will also note that there has been 
no proof that any of them was liable for any wrongdoing, and that they continued to 
deny liability in connection with settlements of the Other Related Lawsuits.  
Likewise, Defendants, or at least many of them, may argue that the decision to create 
the SLC and for it to go forward with an investigation of the scope that it did was 
neither their decision nor within their power.  For the reasons discussed in text, the 
Committee considers it sufficient to note the elements of potential damage without 
the need to resolve these or other damages-related defenses.   
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witnesses.  The Committee determined that it was unnecessary to determine how 

each of these calculations would likely resolve, however.  Instead, for purposes of 

assessing whether pursuit of the Litigation is in the best interests of Zynga, the 

Committee assumed that, if the liability case could be made, the claims asserted by 

Plaintiffs in the Litigation could have substantial value to Zynga.  And when 

assessing whether the Settlement is in the best interests of Zynga, the Committee 

concluded that the Settlement represented a substantial recovery that equated to a 

meaningful percentage of the likely illicit-gains calculation before any adjustment 

for the risks of proving the liability case.  

INSURANCE, INDEMNIFICATION, AND COLLECTABILITY OF 
ANY JUDGMENT  

In addition to assessing the potential damages available if a liability case could 

be made, the Committee also examined the potential sources of recovery and the 

likelihood of collecting on a potential judgment.  As summarized below, these issues 

primarily involve consideration of available insurance (and its potential exclusions), 

indemnification, and ability to collect a monetary judgment from the Defendants 

individually. 

A. INSURANCE 

During the Relevant Period, the Company maintained a tower of directors’ 

and officers’ liability (“D&O”) insurance totaling $130 million in nominal insurance 
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limits.  The tower was subject to a $10 million SIR.  After exhaustion of the SIR, the 

tower included eight layers of traditional D&O insurance, with five additional layers 

of so-called Side A DIC (for “Difference in Conditions”) coverage (“Side A”).  Each 

insurance layer has (or had) a $10 million limit, with the Side A coverage excess to 

the traditional D&O (subject to the differential terms and conditions applicable to 

the Side A coverage that in certain circumstances can result in those insurance layers 

“dropping down” and providing coverage where the traditional D&O coverage does 

not).  The primary layer of traditional D&O insurance was issued by National Union 

Fire Insurance Co., which is part of the AIG group of insurance companies and 

among the leading underwriters of D&O insurance.  The primary Side A policy was 

issued by the Beazley syndicate at Lloyds of London, again a well-known issuer of 

D&O insurance.  The excess insurance layers of coverage in both the traditional 

D&O and Side A sub-towers generally “follow form,” which is to say that they 

generally rely on the terms and conditions of the National Union and Beazley forms, 

respectively. 

As of the start of the SLC investigation, the Company had exhausted the SIR 

along with the first four layers of traditional D&O insurance, the funds having been 

expended on the settlement of the Other Related Lawsuits and defense expenses 
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associated with the Other Related Lawsuits and the Derivative Lawsuits.196

Together with defense expenses incurred over the course of the SLC’s investigation 

through September 2017, and as settlement talks began in earnest in late October 

2017, the Committee understood that approximately $37.7 million of traditional 

D&O plus $50 million of Side A coverage (or approximately $87.7 million) in 

insurance remained  available, subject to the terms and conditions of those insurance 

policies, were the Litigation to continue.  As noted, RSUI was the insurer that wrote 

the policy then paying defense expenses.  The next insurance layer above RSUI was 

written by AWAC.  

All of the insurers in the D&O tower, including the Funding Insurers, have 

issued reservations of rights—that is, invocations of various legal and factual 

defenses to coverage that could limit the carriers’ obligations to indemnify the 

Defendants for any judgment that might issue in the Litigation.  Among the more 

significant of these coverage defenses is the so-called personal-profit exclusion, 

196 At the time the SLC began its work, settlement of the Lee action was awaiting 
approval by the Delaware Court of Chancery; the Court granted final approval in 
late March 2017.  The figures in the text reflect the remaining insurance coverage 
after approval of that settlement.  In connection with the Lee settlement, the 
Company agreed to compromise certain insurance-coverage defenses and absorb 
itself $750,000 of the insurance layer that otherwise contributed most of the 
settlement money for Lee.  As discussed elsewhere, the Committee regarded the $10 
million SIR plus its $750,000 contribution to the Lee settlement as possible elements 
of damage resulting from the events during the Relevant Period.  See supra Section 
VI.E. 
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which the insurance carriers contend excludes from coverage claims related to 

alleged misconduct that resulted in a personal profit to the Defendants.  This 

exclusion, which purports to require a “final adjudication” of such wrongdoing, is 

significant in the case of insider trading claims because the underlying claim is that 

the Selling Defendants did personally profit from their alleged wrongdoing.  In 

connection with possible settlement of these claims, RSUI in particular also asserted 

that claims for disgorgement are uninsurable. And in general, the Committee is 

aware that companies writing D&O insurance are generally not eager to pay money 

to the insured entity under the insurance policies in the D&O tower (here, Zynga).   

While the SLC did not explore insurance coverage issues in great detail, the 

Committee believes that there are non-frivolous coverage defenses that could be 

available to some carriers and that those arguments, in the overall context of the 

Litigation, further inform the Committee’s determination that the Settlement 

(including the provision under which Zynga must assume responsibility for 

$750,000 in otherwise-covered defense expenses) is in the best interests of Zynga 

and its stockholders.  At the same time, the Committee believes, including based on 

review of insurance-related correspondence between the carriers and the Defendants 

and on discussions with coverage counsel retained by Zynga, that there are 

substantial legal and factual arguments that counter the insurers’ positions 
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(including, for example, that the carriers’ position appears to some degree to assume 

the correctness of the Plaintiffs’ claims, both legally and factually).197

The SLC understands that the carriers were paying reasonable defense 

expenses associated with the Litigation prior to the time settlement discussions 

restarted in late October 2017 (and that they are obliged under the terms of the 

Settlement to pay the balance of covered defense expenses net of the $750,000 

Zynga contribution noted above).  As the D&O insurance policies are so-called 

“wasting” policies, each dollar expended on defense reduces the remaining policy 

limit by one dollar.  Thus, continued litigation would promise to absorb a substantial 

amount of the insurance tower currently remaining, particularly given credible 

statements from the various Defendants and their counsel that Defendants believe 

they did nothing wrong and counsel intend to defend their clients vigorously, to the 

extent the Derivative Lawsuits were permitted to proceed.198  As noted, this is a 

197 As the details of the D&O insurers’ and the Defendants’ respective coverage 
positions were exchanged between those parties and made available to the SLC in 
the context of the mediation (such that they appear to be covered by the mediation 
privilege), the SLC considers it inappropriate to discuss the details of the respective 
decisions in this Report.  The details are extratopical in any case.  The point for 
current purposes is that a bona fide coverage dispute with non-frivolous arguments 
on both sides exists such that it appears reasonable to the Committee to move ahead 
with the Settlement despite the $750,000 decrease in insurance available for defense 
costs.   
198 The Defendants’ combined estimates of the cost of defending the Litigation 
through judgment is a substantial eight-figure number.  While high, the defense-cost 
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factor that influenced the Committee’s consideration of whether the Settlement 

serves the best interests of Zynga and its stockholders. 

This said, the SLC did not consider insurance, or insurer-asserted coverage 

defenses, as a substantial input into the SLC’s assessment of the potential 

collectability of any hypothetical judgment that might result from proceeding with 

the Litigation, owing to the apparent ability of many of the Defendants, including 

Plaintiffs’ primary litigation target, to pay even a substantial monetary award.199

B. RIGHTS TO INDEMNIFICATION 

1. The Defendants 

Each Defendant holds substantial rights from the Company to both 

indemnification and the advancement of defense expenses.  These rights derive from 

the Company’s Certificate of Incorporation and its bylaws, along with separate 

Indemnity Agreements that the Company executed with the Defendants in 

connection with their service as directors or officers of the Company—that is, 

accruing prior to the Litigation or a threat of it.  In general, the Defendants’ rights to 

indemnification and expense advancement exist to the fullest extent permissible 

under Delaware law; and the indemnification agreements generally render 

estimates are such that the available remaining insurance could fund Defendants’ 
full defense of the Plaintiffs’ claims.   
199 See infra Section VII.C. 
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mandatory indemnification-related matters that are permissive under Delaware 

law.200  Expense advancement is subject to each Defendant undertaking to repay 

those expenses to the Company if it is ultimately determined “by a final judicial 

decision” not subject to further appeal that the Defendant “is not entitled to be 

indemnified.”201  There is no provision for securing the undertaking.202  The 

indemnification agreement does not create factual or legal presumptions to 

indemnification rights.  It provides for partial indemnification if a Defendant prevails 

in part, with allocation being “fair and reasonable in light of all of the circumstances” 

and assessing the relative benefits to Zynga and the Defendant, as well as the parties’ 

relative fault.203

The Defendants’ indemnification rights constitute a contingent liability of the 

Company, to the extent insurance proves for some reason unavailable to any or all 

of the Defendants.  For this reason, indemnification and expense-advancement rights 

200 The Indemnity Agreements are conditioned upon Defendants’ service to Zynga 
“faithfully and to the best of [each Defendant’s] ability.”  Ex. G-3 (Form of 
Indemnity Agmt.) ¶ 2.  Thus, one could argue that any additional protections granted 
under the indemnification agreements (as opposed to the Company’s charter or 
bylaws) are conditioned upon the final outcome of the Litigation.  In the meantime, 
the Company’s obligation to advance reasonable defense expenses appears largely 
unconditional.  
201 See id. ¶7. 
202 Id.
203 See id. ¶¶ 4, 11.  
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could, in different circumstances, substantially threaten or negate the Company’s 

potential recovery from pursuing derivative litigation.  Given the amount of 

remaining insurance, and the SLC’s understanding that the insurers’ obligations to 

pay defense expenses is broader than the insurers’ obligations to pay a judgment, the 

Committee determined that the existence of broad indemnification and expense-

advancement rights was not a significant factor in determining whether it was in the 

best interests of Zynga to pursue the Plaintiffs’ claims.  The Committee’s 

determination in this regard is further bolstered by the fact that some of the 

Defendants have indemnification rights from other sources—for example, venture 

funds or other companies that these individuals serve or served—and by the fact that 

many of the Defendants appear to be wealthy individuals.  These facts suggest that 

the Defendants (or many of them) would be in a position to honor their undertaking 

obligations were the Litigation to proceed to a final adjudication that Defendants’ 

conduct (or that of some of the Defendants) could not be indemnified by Zynga, in 

whole or in part. 

2. Others Persons 

People other than the Defendants have indemnification rights against Zynga, 

including its underwriters and current and former employees who are not 

Defendants.  Accordingly, the fact of insurance and the Defendants’ (or most of the 
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Defendants’) apparent ability to honor their repayment undertakings does not mean 

that continued prosecution of the Litigation would be costless to Zynga.   

First, the Underwriting Agreements for both the IPO and SPO include 

indemnification provisions that obligate Zynga to pay legal expenses that the 

underwriters incur in connection with litigation arising out of the offerings.  As 

Section VI.E makes clear, the underwriters have called upon this indemnification in 

connection with both the Litigation and the Other Related Lawsuits to an extent that 

has already exceeded $400,000.  If the Litigation continues, it is inevitable that this 

figure will increase substantially, and this amount will be a cost to Zynga for which 

reimbursement will be unavailable. 

Should the Litigation proceed, many of the potential witnesses, including 

people interviewed by the Committee and otherwise, are former employees of 

Zynga.  Under California Labor Code Section 2802, California-based employees, at 

least, can look to Zynga to cover legal expenses they incur by reason of their former 

employment.  It is certainly possible that some of these former employees may insist 

on retaining counsel of their own.  While part, if not all, of these expenses may be 

covered by insurance, it is also likely that some portion of these costs would be borne 

by Zynga. 

Additional costs include the costs to Zynga internally for support from current 

employees for the litigation effort, and the costs associated with employees’ time to 
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prepare for testimony, to testify, and to develop factual information that might be 

needed.  Even if the cost of attorneys to prepare and represent these people in 

testimony is insured, their salaries are not, so this would be a loss to Zynga. 

It is possible that some other third party with an indemnification right against 

Zynga could be brought into continued Litigation.  This would be a further non-

reimbursable cost to the Company. 

Although it is not possible to estimate the amount of these out-of-pocket costs 

in the event of continued Litigation, it seems that they could easily total $500,000, 

and perhaps more.  While the possibility of incurring these costs weighs against 

continued Litigation, this possibility was not a major factor driving the Committee’s 

determinations.  The Committee notes, however, that the contingency of such out-

of-pocket costs to Zynga could be avoided, or at least substantially reduced, if the 

Settlement is approved.  

C. COLLECTABILITY OF A JUDGMENT 

More generally, the Committee considered the issue of collectability—that is, 

whether, if a judgment were rendered in Zynga’s favor and against some or all of the 

Defendants (after the Derivative Lawsuits were fully litigated such that this 

hypothetical judgment became final and enforceable), Zynga would likely be able to 

collect on the judgment.  The Committee did not undertake an extended inquiry into 

the financial wherewithal of each Defendant as it determined that such an inquiry 
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was unnecessary.  The Committee’s work suggested that Defendants, individually 

and collectively, are far from impecunious.  Indeed, several Defendants are known 

to be highly successful, serial Silicon Valley entrepreneurs, each with a substantial 

net worth exceeding $100 million, and in some cases reported to be in excess of $1 

billion.204

Mr. Pincus—the Selling Defendant who sold by far the largest amount of 

stock in the SPO and is the primary target of the Derivative Lawsuits (as reported to 

the SLC by counsel to the Plaintiffs)—appears also to be one of the most wealthy of 

the Defendants.  And in Mr. Pincus’s case, there are more direct indications that he 

could respond were a final judgment entered in favor of Zynga and against him.  For 

one thing, Zynga’s most recent proxy statement reports that Mr. Pincus continues to 

be the beneficial owner of 169,875 shares of Class A, 70,645,846 shares of Class B, 

and 20,517,472 shares of Class C common stock in Zynga.205  Ignoring any value 

increment that might be associated with the super-voting rights of the Class B and 

204 See, e.g., The World’s Billionaires, Forbes (Sep. 28, 2017), 
https:// www.forbes.com/billionaires/list/#version:realtime (including 
Messrs. Hoffman and Pincus as billionaires). 
205 Proxy Statement (Mar. 21, 2017) at 41.  The Committee recognizes that some 
number of these shares are held jointly with other persons or entities associated with 
Mr. Pincus.  This fact did not modify the Committee’s conclusion.  There have been 
no filings with the SEC since the 2017 proxy statement reflecting the sale by 
Mr. Pincus of any of his Zynga stock.  
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Class C shares, Mr. Pincus’s Zynga stock alone has a value of some $340 million 

based on a $3.70 per share price for Zynga’s Class A common shares (a price 

generally consistent with recent open-market trading in Zynga).  Moreover, in one 

of his interviews with the Committee, Mr. Pincus reported that he had never 

reinvested the proceeds of the shares that he sold in the SPO, and that he continued 

to hold the funds in a money-market account.206

Without belaboring the point, the Committee assumed in its deliberations that 

Zynga would be able to realize on a final judgment in the hypothetical event that one 

were entered in its favor.  

ANALYSIS OF CLAIMS 

Taking into consideration the applicable legal standards, and the potential 

recovery to the Company if such allegations were ultimately proven, the Committee 

investigated each of Plaintiffs’ allegations.  The Committee’s findings from that 

investigation are summarized below.   

A. OVERVIEW OF THE COMPANY AND ITS BOARD 

Zynga was founded in 2007 by Mr. Pincus, a successful serial entrepreneur 

who had the vision to connect the world through games.  Following his graduation 

from Harvard Business School and an early career as a financial analyst, Mr. Pincus 

206 Pincus.  Mr. Pincus was not alone in this regard.  Mr. Van Natta said substantially 
the same thing with regard to the proceeds he received from the SPO.  Van Natta.   
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moved on to found several other technology companies (including a company in the 

social media space) before starting Zynga.  Under Mr. Pincus’s leadership, Zynga 

grew very rapidly to become a premier developer of online games.  And like many 

start-up ventures, the Company at times had to work hard to keep pace with its 

rapidly growing needs—for people, for space, for computer equipment and for 

infrastructure, among other things.  As the Company grew, Mr. Pincus’s own 

leadership style and strategies had a profound impact on the Company and its people.  

As described more fully below, he attracted an accomplished and respected Board, 

which was both highly engaged and willing to challenge Mr. Pincus’s operational 

and strategic decision making (despite Mr. Pincus’s voting control of the Company 

or his pre-Zynga relationships with several of the directors).  

1. Zynga’s Rapid Growth 

In its first four years, Zynga’s revenue from its portfolio of games grew some 

164,500%, from $693,000 of revenue in 2007 to $1.14 billion in 2011.207  Zynga’s 

employee base also experienced rapid growth following Zynga’s inception and into 

2012.  In 2011 alone, Zynga nearly doubled its headcount, from 1,697 to 3,177 

207 Id. at 42; Ex. A-16 (SPO Form S-1, Mar. 14, 2012) at 9. 
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employees.208  And in the first six months of 2012, Zynga’s employee base grew 

another 11%, to 3,526 employees by early July.209

As the Company’s growth skyrocketed, Zynga worked to keep pace with the 

needs of its increased game portfolio and user base.  For example, like some other 

early-stage internet companies, Zynga experienced server outages, as its internal 

hardware infrastructure was not consistently able to handle the growing popularity 

of Zynga’s games.210  And although Zynga had hired hundreds of new employees, 

Zynga, like any number of Bay Area technology companies, could not hire new 

employees as quickly as they were needed.  Zynga’s growth, along with the 

preferences and working style of Mr. Pincus, imposed high, and at times intense, 

work demands on Zynga employees.  It also led to competition for available 

resources, including at times management bandwidth.   

a) High Work Demands 

To keep pace with Zynga’s rapid growth, many Zynga employees, again like 

employees of many technology start-ups, worked long hours, sometimes around the 

208 Ex. D-1 (Finance Weekly, Jan. 9, 2011); Ex. D-2 (Finance Weekly, Jan. 1, 2012). 
209 See Ex. D-3 (Finance Weekly, Jan. 8, 2012); Ex. D-27 (Finance Weekly, July 8, 
2012).  As discussed in Section VIII.D.1.d, Zynga’s continued investment in people 
(among other things) is a powerful confirmation that at the time of the SPO, 
management believed the prospects for the Company continued to be bright. 
210 Lee. 
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clock.  Zynga facilitated this by providing multiple meals a day (breakfast, lunch, 

dinner, and late-night dinner) and other rewards and perks.  Many employees worked 

at times seven days a week.211

Mr. Pincus encouraged this work intensity, and reportedly worked as 

intensively as anyone.  Under his leadership, the Company adopted a core value of 

“Zynga Speed,” which the Committee was told meant that Zynga was expected to 

adapt, act, and react very quickly and flexibly to changing situations.212  Several 

people with whom the Committee spoke cited Zynga Speed during interviews; they 

felt the concept in part explained, for example, the speed with which Zynga 

concluded both the OMGPOP acquisition and the Secondary Offering.213

Mr. Pincus also adopted what became known as the “Sunday night ritual,” 

which required each of his direct reports (the “Staff”) to prepare and send an email 

to every other Staff member discussing what his or her team was doing, what the 

leaders’ priorities were, and any concerns or other issues.214  This process generated 

hundreds of emails each Sunday evening as each member of the Staff was expected 

to generate his or her report plus read all of the others, respond to questions that 

211 Davis. 
212 See, e.g., Lee; K. Smith. 
213 Lee; K. Smith. 
214 Lee; Davis; Wehner; Schappert; Cottle. 
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would be posed, and be ready for challenges and questions based on the reports at a 

regular management meeting that would occur early each Monday.215

The impact that Zynga Speed and other demands placed on some employees’ 

personal lives appears to have been substantial.  It can hardly be surprising, then, 

that the Company experienced high employee turnover, particularly after the stock 

price decline in late July 2012 reduced the prospect of a large upside for the 

employees through the equity component of their compensation packages.216

Nonetheless, the former employees that the Committee interviewed generally waxed 

sentimental about their time with Zynga, viewing their experience at the Company 

as hugely rewarding from a professional perspective.217  Zynga was described as a 

place that drove them to do their very best and taught them a great deal that has been 

useful as their careers progressed.218  And they had the satisfaction of building 

something new. 

215 Lee; Davis.   
216 See, e.g., Davis; Schappert.  Mr. Pincus said that in his view, the turnover 
primarily resulted from the reduced upside for employees following the stock-price 
decline, rather than any cultural issues within the Company.  Pincus. 
217 See, e.g., McCreary; Davis. 
218 See, e.g., Davis; McCreary; K. Smith. 
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b) Priorities 

At times, issues would grab Mr. Pincus’s attention, sometimes without 

substantial warning, resulting in his refocusing personnel or resources onto that 

issue.  To communicate the intensity level of a particular issue’s resource needs or 

perceived priority, various terms—including “Code Red,” “Priority 0” or “P0” (in 

contrast with, say, “P1” or “Priority One”)—were used as a way to direct attention 

to the topic or topics under immediate discussion.219  The Committee was told 

consistently and credibly that these phrases were frequently used in the normal 

course of business as a way both to get attention (specifically Mr. Pincus’s attention) 

or focus on a particular topic, and as a way for Mr. Pincus to prioritize an issue for 

others at Zynga.220  As explained below, these designations did not mean that a 

particular initiative had failed, or that some issue was unsurmountable.   

219 See, e.g., Pincus; Wehner; Lee; Davis; Paul; Meresman; Gordon; McCreary; 
Hoffman.  Various people who spoke with the Committee reported with smiles that 
Mr. Pincus had created P0 to contrast it with, and designate some issues as more 
important than, what most people would consider the top priority—Priority One or 
P1.   
220 See, e.g., Lee; Davis; Gordon; Wehner; Hoffman.  Some individuals reported that, 
given Mr. Pincus’s intensity level, he appeared to have no real priority levels other 
than Code Red and P0—a fact that to a degree rendered the terms less meaningful, 
or that required managers to seek Mr. Pincus’s clarification as to which tasks he 
really wanted their teams to focus upon.  E.g., McCreary (describing a week in which 
she counted the number of P0 directives sent to her by Mr. Pincus; there were 30, a 
fact that led her to speak with Mr. Pincus to try to explain that his tendency to declare 
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2. Mr. Pincus’s Leadership and Decision-Making Style 

Mr. Pincus, who served as Zynga’s CEO during the Relevant Period, had a 

major impact on the Company’s operations and its people.  Mr. Pincus is a highly 

intelligent, entrepreneurial, creative person who, the Committee heard repeatedly, 

genuinely cares about the people with whom he works, their well-being, and their 

ideas.221  He was admired and credited with having an uncanny ability to bring out 

the very best from the people around him.222  These were among the reasons so many 

of the former employees that the Committee interviewed viewed their tenure with 

Zynga so positively. 

At the same time, Mr. Pincus is intense, energetic, and demanding.223  In 

presentations, he could and would often cross-examine the presenter on sometimes-

minute details of the issue at hand; it could be tense if the person being questioned 

made assertions without data or logic to support them.224  This said, Mr. Pincus 

welcomed input from people at all levels of the Company.225  Among others, he 

everything a super-top priority diminished the import of the designation, and to get 
him to give her guidance about what actually needed immediate attention).   
221 See, e.g., Van Natta; Paul; Davis; Lee; McCreary. 
222 See, e.g., Van Natta. 
223 See, e.g., Cottle; Gettys; Smith; Van Natta; Paul. 
224 See, e.g., Cottle; Van Natta; Davis; Gettys. 
225 See, e.g., Lee. 
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regularly sought advice from many of Zynga’s officers and directors, and indeed, he 

sought to surround himself with trusted colleagues—often friends and former 

business associates—who he expected could and would provide him candid counsel 

and not just agree with him.226

a) Focus on Emails  

Mr. Pincus personally used, and encouraged people at Zynga to use, email as 

a primary form of communication.227  With heavy use of email, some 

communications were ill-considered, reflexive, and even harsh in tone and did not 

reflect appropriate deliberation.  As evidenced in part by Mr. Pincus’s “Sunday night 

ritual” discussed above, Mr. Pincus encouraged employees to communicate freely 

and extensively with him using that medium.228  Mr. Pincus encouraged employees 

to “let it all hang out” in emails; and the email record confirms that some did.229  The 

Committee identified a number of emails (some of which will be discussed in other 

sections of this Report) evidencing that Mr. Pincus “let it all hang out” in emails 

himself from time to time.  Many of the people interviewed described Mr. Pincus’s 

226 See infra Section VIII.A.2.c. 
227 See, e.g., Davis; Lee; Pincus.  Mr. Pincus told the Committee half-jokingly that 
he ran the whole Company over email, and the Committee confirmed that he did in 
fact perform much of his business in that manner, which he accessed through his 
handheld device.   
228 See, e.g., Lee. 
229 Pincus; Lee. 
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emails at times as “emotional,” “overstated,” “extreme,” “pessimistic” or 

“hyperbolic.”230  Several people from inside and outside the Company credibly 

explained that anxiety reflected in some of Mr. Pincus’s emails could be fueled by 

his own personality, which could sometimes be overly negative or pessimistic.231

b) Mr. Pincus’s Decision-Making Style 

Mr. Pincus had an “iterative” working style.232  For example, he often asked 

the same question of numerous people, often experts in their field, to understand all 

sides of an issue before reaching a conclusion.233  He appreciated input, encouraged 

people to share information with him, and valued hard data as a tool to inform 

decisions.234  He valued people who would stand up to him, even if they advanced 

views or ideas that were critical of his or of him.235  He relied heavily on certain 

Board members and employees, including in particular (at various times and on 

particular subjects) Messrs. Gordon, Hoffman, Katzenberg, and Lee, Ms. McCreary, 

230 Pincus; Lee; Gordon; Van Natta. 
231 See, e.g., Davis; Pincus.  The Committee also heard that Mr. Wehner had a 
tendency to fluctuate between optimism and statements of anxiety or pessimism.  
See, e.g., Pincus. 
232 Davis.   
233 Id.
234 Lee; Van Natta; Cottle; Hoffman. 
235 Lee. 
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and former Zynga Director Brad Feld (whom he had known for more than 15 years 

and with whom he had invested in multiple companies).236

c) Mr. Pincus’s Preexisting Relationships with Zynga’s 
Directors and Officers 

Mr. Pincus chose to surround himself with many friends or trusted business 

associates from the past—as employees, officers, and directors.  Many of Zynga’s 

directors had worked with Mr. Pincus prior to joining Zynga’s Board.237  Some 

directors had known Mr. Pincus for many years, including Mr. Paul (who co-

founded a company with Mr. Pincus in the 1990s), and Mr. Hoffman (who had co-

invested with Mr. Pincus in a number of other companies, including early 

investments in Facebook).238  Mr. Gordon also knew Mr. Pincus before joining the 

Board.  Mr. Gordon was a major figure in the electronic gaming world, having been 

one of the original forces at Electronic Arts (“EA”).  Although they did not have a 

long history, he and Mr. Pincus met approximately a year before Mr. Gordon joined 

Zynga’s Board.239  Mr. Gordon later introduced Mr. Schappert (and several other 

236 Lee; Davis; McCreary.  Mr. Feld is a highly successful serial entrepreneur and 
venture capitalist, including through his venture firm Foundry Group. 
237 Mr. Pincus continues to have a close relationship with many of the Director 
Defendants, including several who have since left Zynga’s Board.   
238 Paul; Hoffman. 
239 Gordon.  Mr. Gordon later championed Zynga as an investment to Kleiner 
Perkins Caufield & Byers, a venture capital firm of which Mr. Gordon was a partner.  
Kleiner Perkins became a large early investor in Zynga, and into 2016 continued to 
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former EA employees and executives) to Mr. Pincus.240  Mr. Pincus also knew 

Messrs. Van Natta and Katzenberg prior to the time they joined Zynga’s Board.  

They formed a relationship with Mr. Pincus at the annual Sun Valley Conference, a 

conference of luminaries in the entertainment and online world that was sponsored 

by the investment banking firm Allen & Company.241  Mr. Meresman had no prior 

relationship with Mr. Pincus prior to joining the Board.242

Many Zynga executives also had pre-existing relationships with Mr. Pincus.  

Mr. Lee first started working with Mr. Pincus in the 1990s and ultimately founded a 

company—Support.com—with Mr. Pincus.243  Mr. Vranesh also had been with 

Support.com.244  Mr. Wehner also knew Mr. Pincus prior to joining as Chief 

Financial Officer; he met Mr. Pincus when, in his previous job at Allen & Company, 

be the beneficial owner of more than 50 million shares of Zynga stock.  See Proxy 
Statement (Apr. 28, 2016), at 41 (showing Kleiner Perkins entities holding some 55 
million Zynga shares).  
240 Schappert.  Mr. Schappert became a director only after several months as Zynga’s 
Chief Operating Officer. 
241 Van Natta; Katzenberg.  Mr. Van Natta, who had worked closely with 
Mr. Zuckerberg at Facebook, first joined Zynga as an employee before his 
appointment later as a Zynga director.  Van Natta. 
242 Meresman.  He learned of Zynga’s open Board position from Mr. Hoffman, with 
whom he served on LinkedIn’s Board of Directors.   
243 Lee. 
244 Vranesh. 
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he assisted Zynga with a 2009 private placement transaction.245  And as discussed 

above, Mr. Schappert, who was an officer as well as a director, had met Mr. Pincus 

through Mr. Gordon about a year before joining Zynga; Mr. Schappert had been a 

senior executive with EA.246  Mr. Davis did not know Mr. Pincus prior to 

interviewing for his position.247

Although many of Zynga’s Board members had prior relationships with 

Mr. Pincus, the Committee determined that each was highly respected in the 

business community, independent-minded and (as discussed in the next section)  

engaged, with strong opinions, often adding insights from the specific expertise they 

brought to the Board in the gaming, entertainment and internet sectors, among 

others.  Many Board members, including in particular Messrs. Hoffman and 

Katzenberg, were leaders of their own very successful companies (LinkedIn and 

DreamWorks Animation, respectively).  And the other Board members were 

successful, respected Silicon Valley leaders.  Contrary to some suggestions in the 

complaints, being a friend or former colleague of Mr. Pincus (or both) does not 

equate to the person being a Mr. Pincus crony or apologist, or overly compliant or 

245 Wehner. 
246 Schappert. 
247 Davis.  Mr. Davis learned of Zynga’s open position from Mr. Gordon’s brother, 
who was a partner at the law firm where Mr. Davis had previously worked.  
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sycophantic.  To the contrary, Mr. Pincus associated himself with, and valued the 

candid counsel of, highly intelligent, thoughtful, creative, and experienced people 

who could enhance the many positives that Mr. Pincus already brought to the table 

(and potentially moderate some of the negatives).  Furthermore, it strains credulity 

to believe that people of the caliber of the Zynga directors during the Relevant Period 

would or could be controlled by or beholden to Mr. Pincus.  Their personal positions, 

their reputations, their deep experience and capabilities, and their wealth were such 

that they simply had no reason to, and would not, tolerate being in any sense 

subservient to Mr. Pincus.  And the Committee found nothing to suggest either that 

they were, or that Mr. Pincus suggested they be.  Indeed, the evidence is otherwise.248

So while it is clear that in the pre-IPO Zynga world, Mr. Pincus had a great deal to 

say about the composition of Zynga’s Board, that Board was fully able to serve a 

soon-to-be public/newly public company.249

248 See infra Section VIII.A.3. 
249 The Committee refers to the pre-IPO Board because Board composition did not 
change during the Relevant Period.  Changes to the Board following the Relevant 
Period, as well as certain other governance changes since the Relevant Period, are 
discussed infra in Section VIII.A.4. 
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3. Zynga’s Board Engagement 

The Committee found that the directors were highly engaged during the 

Relevant Period.  To begin, the Board and its standing committees held a large 

number of meetings: 

2011 2012 

Board Meetings 12 10 

Audit Committee Meetings 7 16 

Nominating & Corporate Governance 
Committee Meetings 

2 1 

Compensation Committee Meetings 8 9 

The minutes and Board packages reflect that the Board and committee meetings 

were quite substantive, with detailed presentations on, and discussion of, a wide 

range of topics that reflect meaningful Board engagement.250

The Director Defendants consistently told the Committee that they did not 

defer to Mr. Pincus when making decisions,251 notwithstanding that Mr. Pincus 

controlled more than 60% of the Company’s voting rights through his ownership of 

Company shares.252  The Committee heard numerous anecdotes from directors and 

others confirming that the Directors would not hesitate to disagree with Mr. Pincus 

250 See, e.g., Ex. C-7 (Board Agenda, Minutes and Package, Jan. 18, 2012). 
251 See, e.g., Meresman; Van Natta; Hoffman. 
252 Proxy (June 4, 2013) at 37. 
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as they felt appropriate.  For example, Mr. Meresman, in one of his first acts as 

Zynga’s Audit Committee chair, questioned the manner in which Zynga was 

amortizing into revenue virtual goods purchases by users.253  He put the issue to 

Zynga’s outside auditors, who in turn took the matter to its national office before 

deciding that Mr. Meresman was right.  The change in accounting practice resulted 

in Zynga restating its interim financial results for the first two quarters of 2011, 

which took time, delayed the IPO, and resulted in lower reported revenue.  Second, 

the record shows that Mr. Pincus wanted Mr. Gordon and Kleiner Perkins to sell 

shares in the Secondary Offering.254  Mr. Gordon had no difficulty declining Mr. 

Pincus’s repeated invitations.  As still another example, after the OMGPOP 

acquisition, discussed in Section VIII.D.3 below, turned out inauspiciously, the 

Board took a more cautious approach to acquisitions despite Mr. Pincus’s belief 

(shared by others) that the OMGPOP acquisition had been the right thing for Zynga 

to do at the time.255  Zynga accordingly passed on some transactions that Mr. Pincus 

believed, and says he still believes, would have been “excellent deals” for Zynga.256

253 Meresman.  Mr. Meresman reported that Mr. Pincus deferred entirely on the issue 
and wanted the accounting to be proper and transparent. 
254 Ex. E-44; Ex. E-39; Ex. E-40 
255 See, e.g., Pincus; Paul; Lee; Ko. 
256 Pincus.   
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More generally, while it is true that Mr. Pincus had (and retains) voting 

control of Zynga, his approach then (and now) was not to exercise that control as a 

source of pressure to get his way.  Instead, the Committee is satisfied that Mr. Pincus 

genuinely used his Board to help guide Zynga, and that Mr. Pincus sought out and 

took to heart many suggestions from his directors and senior officers in an effort to 

advance Zynga’s long-term interests for the benefit of stockholders generally.  For 

example, Mr. Pincus has twice stepped aside to have others serve as Zynga’s CEO 

when he thought (with input from others) that such a move would be better for 

Zynga.257  (As noted, he currently services as Zynga’s Executive Chairman of the 

Board.)  And the Committee heard consistent evidence that Mr. Pincus respected 

and sought advice from Mr. Katzenberg, the Board’s Lead Independent Director 

during the Relevant Period.258  Emails in fact reflect Mr. Pincus’s consultation with 

Mr. Katzenberg on various topics, including whether Mr. Pincus should sell shares 

in the IPO.  Mr. Katzenberg urged that he not do so, and Mr. Pincus followed that 

advice.259  Had Mr. Pincus wanted to exert his control of the Company, he assuredly 

could have.  That he did not, and in the Committee members’ (albeit limited) 

257 Pincus; Hoffman. 
258 See, e.g., Katzenberg; Davis; Shah. 
259 Id.; see Ex. E-5; see also Katzenberg. 
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experience as directors has not, asserted his voting control to drive Zynga to 

particular decisions is significant to the Committee. 

4. Corporate Governance Observations and Improvements 

Consistent with the foregoing, the Committee in its investigation did not 

become aware of facts suggesting systemic issues with the Company’s corporate 

governance processes and policies that resulted in the stock price decline that 

underlies Plaintiffs’ complaints, or that resulted in decisions to move ahead with the 

Secondary Offering (or related transactions such as modification to the trading 

window or to lock-up agreements that would otherwise have blocked the Selling 

Defendants’ participation in the SPO).  Nonetheless, the Committee notes positively 

that the Company has had, and continues to have, a practice of examining corporate 

governance issues, including related policies and practices.  Since the Relevant 

Period, the Company has made a number of corporate governance changes that the 

Committee views as positive, and the Company and Board continue to monitor these 

subjects regularly to help ensure that governance of the Company is strong and in 

line with appropriate practices and industry and exchange standards.  Recognizing 

that the Company had and still has a founder/stockholder with voting control, the 

Committee notes that Mr. Pincus has supported the governance changes described 

in this section of the Report.   
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Illustrative of this type of now-routine review of corporate governance 

measures and of the positive governance changes that have resulted are changes the 

Company made in 2017 to its Board and Board process.  To begin, there was the 

appointment in February 2017 of the two new independent directors who comprise 

the Committee.  Without intending to tout their own credentials unduly, both 

Committee members are experienced women in the technology arena.  The 

Committee members both take governance issues very seriously and would have 

declined the offer to become a Zynga director had they believed that the Company 

viewed governance otherwise.  Moreover, both were appointed to the Board in part 

because they lacked any past connection with Zynga or its founder, Mr. Pincus.  In 

other words, their appointment and subsequent election by the stockholders mean an 

increased degree of independence and diversity on the Board.  For example, the 

Board today is 50% female.  During the Relevant Period (at least until July 17, 2012 

with Ms. Siminoff’s appointment), Zynga’s Board was entirely male and comprised 

largely of individuals who, while quite accomplished and competent, had long and 

close business and personal relationships with Mr. Pincus.   

The Board acted in mid-2017 to better define and strengthen the role of the 

Lead Independent Director, including establishing specific duties and 
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responsibilities consistent with advancing effective corporate governance.260  Zynga 

is committed to continue having a Lead Independent Director going forward.   

At about the same time, Zynga re-evaluated and revised the charters for its 

Audit, Compensation, and Nominating and Governance Committees.261  Beyond 

refining the definitions of these committees’ respective areas of responsibility, the 

updated charters reaffirm the committees’ abilities to discharge those responsibilities 

as their members deem necessary and appropriate, including through their ability to 

hire, at their sole discretion and at Zynga’s expense, outside counsel or other experts 

and advisors as the committee deems necessary.262   The committees are obliged to 

re-examine and to propose modifications to their charters as they deem necessary 

and appropriate, with a rigorous re-examination of the charters no less frequently 

than every three years.   

Among the changes that Zynga has implemented are specific commitments as 

to the Audit and Compensation Committees designed to ensure that the committees 

can operate effectively and independently.  For example, the Audit Committee can, 

as it deems necessary, meet in executive session with Zynga’s independent auditor 

260 The current duties and responsibilities are enumerated in Ex. G-15.   

261 The updated charters are attached to this Report as Exs. G-16A-C.   

262 All committees—not just the Audit, Compensation, and Nominating and Governance 
Committees—may retain counsel or experts as outlined here. 
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and with the Company’s Chief Financial Officer, with such meetings standard before 

the public release of Zynga’s financial results for each fiscal quarter or year.  The 

Company is also committed to having the Audit Committee periodically assess 

evolving financial reporting standards in the industry.  Even independent 

shareholder rights advocates have acknowledged the Audit Committee and its 

functioning as particularly strong.   

As to the Compensation Committee, it has committed to reviewing 

periodically not merely the level of executive and Board compensation, but also the 

way in which that compensation is structured to incent and reward desired 

performance from these people.  Again, the Compensation Committee may retain 

experts, and plans, for example, to commission an independent comparative 

compensation study annually to support the committee’s review of officer and 

director compensation.  For Mr. Pincus, who has been compensated at $1 a year 

since 2015, the Compensation Committee expects to implement additional review 

steps to ensure independence and to assess compensation in light of the role Mr. 

Pincus is actually playing and is expected to play at the Company going forward, 

based in part on metrics that focus on Company performance and innovation.  While 

Mr. Pincus’s compensation will be considered by the Compensation Committee in 

the first instance, the full Board will review the recommendation (with Mr. Pincus 

being recused from both the discussion of his compensation and the vote).   
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In addition, Zynga has, since the Relevant Period, published and updated both 

a new Code of Business Conduct and Ethics (the “Code”) and improved its Insider 

Trading Policy (the “Insider Trading Policy”) that is part of the Code.263  As part of 

this update to its compliance program, Zynga has committed to continuing to have a 

Chief Compliance Officer and whistleblower hotline.  Zynga plans to have its Chief 

Compliance Officer present to the Audit Committee at least twice a year.     

The Committee notes more generally that the Company’s Board and officer 

composition has undergone substantial change since the Relevant Period.  Zynga’s 

executive suite is very different from what it was in 2012.  With the exception of 

Mr. Pincus, none of the Officer Defendants remains employed by Zynga.  And while 

Mr. Pincus still works at Zynga, his role has drastically changed since the Relevant 

Period.  Most particularly, Mr. Pincus stepped aside as Zynga’s CEO, not once but 

twice.  And the CEO responsibilities are now handled by Frank Gibeau, an 

independent CEO with deep experience in the games business.  Meanwhile, Mr. 

Pincus’s ongoing responsibilities are focused more on creative matters.     

As noted above, the Board today is far more diverse; and its new members 

have few, if any, business or personal ties to Mr. Pincus.  From the director group 

263 A copy of the Code is attached to this Report as Exhibit G-16D.  The current Insider Trading 
Policy is contained in Section 2 of the Code. 
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during the Relevant Period, only Messrs. Pincus and Gordon remain as directors.  

These changes did not result because the former directors were in any sense 

ineffective or less competent—far from it.  But the evolution of the Board has 

decidedly focused towards greater independence, greater diversity and greater 

diversity of viewpoint.  The Company has actively worked to ensure that new 

appointments to the Board are independent (including, as mentioned, the most recent 

Board appointments (Mmes. Mills and Roberts) who were not merely independent 

under NASDAQ listing standards but also had no previous material business or 

personal relationship with Mr. Pincus).  The Zynga Board is comprised 62.5% (five 

of eight Directors) of  independent directors (as that term is defined in the NASDAQ 

listing guidelines), and Zynga is committed to ensuring that the Board continues to 

be comprised of a supermajority of independent directors.  And the Board’s Audit, 

Compensation, and Nominating and Governance Committees each have been, and 

will continue to be, comprised entirely of independent directors, consistent with 

NASDAQ listing standards.   

The Committee recognizes that many of these governance policies are policies 

maintained by many companies that value effective corporate governance.  The point 

here is that, notwithstanding certain allegations by plaintiffs in the Derivative 

Lawsuits or comments by their counsel in meetings with the Committee, there is 

objective evidence that Zynga also values effective corporate governance and is 
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committed to regular review and assessment of its corporate governance practices.  

Although corporate governance deficiencies were not in any sense the cause of the 

Zynga stock price decline in 2012 or of the resulting litigation, the fact of Company 

attention on these issues is, in the Committee’s view, significant.   

B. REVIEW OF ZYNGA’S PUBLIC OFFERINGS 

The Litigation, at bottom, is about the Secondary Offering.  The Committee 

now turns to the SPO, starting with some relevant context. 

At the outset, the Committee observes that both the IPO and the Secondary 

Offering were underwritten offerings led by two of the most prestigious investment 

banking firms in the world—Morgan Stanley and Goldman Sachs (together the 

“Underwriters”), with the likes of Allen & Company, Barclays, J.P. Morgan and 

BofA Merrill Lynch as key syndicate members.264  The Underwriters, who also 

served as financial advisors to the Company, were highly engaged in the structuring 

of, and diligence supporting, both offerings.  And both Zynga and the Underwriters 

were represented by respected law firms that were highly experienced in handling 

public offerings of securities—Cooley LLP and Ropes & Gray LLP, respectively—

supported by highly respected and experienced in-house counsel and financial 

264 Ex. G-7 (Underwriting Agreement, Mar. 28, 2012) at II-1. 
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professionals.265  The various interviews conducted by the Committee reflect that 

the IPO process was conducted in a thorough, rigorous fashion, with diligence 

sessions that, if anything, may have been more rigorous than normal because 

Zynga’s business model was viewed (including by the SEC) as relatively unusual at 

the time.  Indeed, that model resulted in close scrutiny by an SEC unfamiliar with 

ideas such as virtual goods and how to account for them, which in turn led to multiple 

rounds of comment letters to which Zynga and its advisors responded, over a period 

of more than five months.266  By the time the IPO Registration Statement on Form 

S-1 was declared effective in December 2011, it had been reviewed by many people 

who are not accused of any wrongdoing and would have had no reason to engage in 

any improper conduct.  All of the people involved with the IPO with whom the 

Committee spoke—not only the Defendants—stated their belief that the offering 

documents were true, complete, and without material omission.267

Although the process associated with the SPO was considerably more 

compressed temporally, the Secondary Offering likewise involved many of the same 

people and entities, working from a knowledge base about the Company that they 

265 Davis; Peinsipp. 
266 K. Smith; Peinsipp. 
267 See, e.g., Wehner; Davis; McCreary; Dudeck; Gupta. 
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had assembled only three months before.268  And again, the indications from the 

Committee’s work are of a thorough, rigorous offering process that included 

diligence on the very issues that underlie Plaintiffs’ claims—including in particular 

Zynga’s outlook for the First and Second Quarters of 2012 and its relationship with 

Facebook.269  Again, Zynga engaged these world-class advisors, and supported them 

with in-house lawyers at Zynga (Karyn Smith and Devang Shah in the lead day-to-

day roles) who had absolutely nothing to gain, and everything to lose, by involving 

themselves with a deception (much less a deception of the magnitude Plaintiffs 

allege).  And again, many people from inside and outside of Zynga who are not 

among the Defendants reviewed the offering documents and considered them to be 

true, complete, and without material omission.270

The Committee recognizes that, soon after the Secondary Offering, Zynga’s 

shares began a steep decline, and it recognizes that the Selling Defendants sold 

shares for just under $236 million that, four months later, were worth $65 million, 

or nearly 75% less.  Going in, there can be no question that these are suspicious facts 

(and the Committee treated them as such).  The Committee recognizes, too, that even 

the very best advisors by reputation can engage (and have engaged) in improprieties, 

268 Peinsipp. 
269 Davis; Peinsipp. 
270 See, e.g., K. Smith; Gupta; McCreary; Dudeck. 
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often of a serious nature.  This said, Plaintiffs must demonstrate far more than a stock 

price decline to prove allegations of a knowing deception of the sort they posit—

essentially that Defendants all knew that Zynga’s business was at a precipice and 

about to rapidly deteriorate, and that they knew on March 28, 2012 the basic 

substance of the information that Zynga made public on July 25, 2012.  In evaluating 

charges of this severity, the Committee believes that the apparent rigor of the IPO 

and SPO processes, including the entities and the people involved, are facts that 

support the conclusions that there was no insider trading by the Selling Defendants 

in the Secondary Offering or other breaches of fiduciary duties. 

1. The Initial Public Offering  

While the focus of the Derivative Lawsuits is on conduct that primarily 

surrounds Zynga’s Secondary Offering, some background concerning the December 

2011 IPO is useful to place Plaintiffs’ allegations, and the responses to them, into 

context.   

a) Motivation and Timing 

Zynga’s rapid growth played a prominent role in the Company’s decision to 

become a publicly traded entity.271  For one thing, Zynga, like many companies in 

Silicon Valley, frequently included equity as a component of its employees’ 

271 Pincus; Schappert. 
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compensation packages.  At the time, Section 12(g) of the Securities Exchange Act 

of 1934 required a company to register its securities with the SEC if it had total assets 

exceeding $1,000,000 and a class of equity security held of record by 500 or more 

persons.  With its stock-based awards to employees, Zynga was bumping up against 

this 500-stockholder limit.  Multiple witnesses explained the perception that this 

500-person limit on privately held companies would have limited Zynga’s efforts to 

grow if it had decided not to become publicly traded.272  By going public, and thereby 

removing this possible impediment to stock-based compensation (or to Zynga 

employees realizing profit from it), Company management believed Zynga would 

be in a stronger financial position and would be better able to hire and retain qualified 

employees.273

According to multiple witnesses, another motivation for Zynga’s IPO was the 

success of LinkedIn’s initial public offering.274  Mr. Hoffman served as a member 

of the boards of both Zynga and LinkedIn, and the success of the LinkedIn IPO 

encouraged Zynga to move forward with its own.275  Other witnesses believed that 

272 Schappert; Wehner; Davis; Lee. 
273 Wehner. 
274 Id.; Davis; Gordon. 
275 Wehner; Gordon.   
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an IPO would give Zynga more “legitimacy.”276  The successful launch of 

CastleVille was seen by some as creating the trajectory needed to begin the IPO 

process as it was a clear signal that Zynga could launch a new game successfully.277

By early 2011, Zynga had sufficient capital to fund operations and 

acquisitions.  It had investments from several prestigious venture funds; also, its 

successful portfolio of games made it profitable and cash-flow positive.  

Nonetheless, the Company began considering a public offering of securities, in part 

because of the number of stockholders it had and because its employee stockholders, 

who were, after all, compensated in part with an equity interest in Zynga, deserved 

liquidity.278

276 Lee. 
277 Schappert. 
278 In fact, Zynga had had at least two internal tender offers to employees in which 
the Company offered to buy back employees’ stock, both to reduce the number of 
stockholders and to give employees some liquidity.  (Indeed, some of the Selling 
Defendants including Mr. Pincus had participated in these tenders, as the Company’s 
IPO Prospectus disclosed.  IPO Prospectus at 129.)  Mr. Pincus encouraged 
employees to participate in the sales, as he felt that having a liquid stock was “fair 
and right and part of their compensation.”  Davis.  He also repeatedly had a practice 
of selling a portion of his holdings in companies he invested in as start-ups when he 
could for diversification reasons, and he encouraged employees and others involved 
with the companies to do the same.  Pincus; Hoffman.  Zynga also began issuing 
restricted stock units (“RSUs”) rather than stock options in 2010 because people who 
held RSUs were counted differently for purposes of determining the number of 
stockholders than were people who held stock options.  Pincus; Davis. 



147 
 

 

Although the Zynga Board began discussing the “potential timing of an initial 

public offering” in February 2011279 and again at its April 1, 2011 meeting,280 it was 

not until several meetings held in May and June 2011 that the Board approved 

moving ahead, and serious work on a public offering got under way.281  At the June 

15, 2011, Board meeting, the Board passed resolutions authorizing and approving 

work on the IPO and appointing a Pricing Committee.282  The Pricing Committee, 

consisting of Messrs. Pincus, Hoffman, and Gordon, was delegated with “the full 

power, authority and discretion of the Board” related to the IPO.283

Zynga filed its initial Registration Statement on Form S-1 with the SEC on 

July 1, 2011,284 and, from then until mid-December 2011, amended the S-1 nine 

times, often in response to SEC comment letters.285  People involved with the IPO 

279 Ex. C-1 (Board Meeting Minutes, February 16, 2011). 
280 Ex. C-2 (Board Meeting Minutes, Apr. 1, 2011). 
281 Ex. C-3 (Board Meeting Minutes, May 18, 2011); Ex. C-4 (Board Meeting 
Minutes, June 15, 2011); Ex. C-5 (Board Meeting Minutes, June 28, 2011). 
282 Ex. C-4 (Board Meeting Minutes, June 15, 2011), Annex A. 
283 Id. 
284 Ex. A-12 (IPO Form S-1, July 1, 2011).  
285 The first amendment to the Form S-1, dated July 18, 2011, was “filed solely for 
the purpose of filing certain exhibits” related to Zynga’s financial condition.  See
Amendment No. 1 to the Registration Statement on Form S-1 (July 18, 2011). 

The second amendment, dated August 11, 2011, mainly added a discussion of the 
stockholder voting power.  Class A stockholders were to have one vote per share, 
Class B stockholders were to have seven votes per share, and Class C stockholders 
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were to have 70 votes per share.  See Amendment No. 2 to the Registration Statement 
on Form S-1; see also July 28, 2011 SEC Comment Letter on Amendment No. 1 to 
the Registration Statement on Form S-1 (Aug. 11, 2011). 

The third amendment added ABPU as a “Key Operating Metric.”  See Ex. A-13 
(Amendment No. 3, Form S-1/A, Sept. 21, 2011).  This metric was added in response 
to the September 12, 2011 SEC Comment Letter on Amendment No. 2 to the 
Registration Statement on Form S-1 which asked Zynga to “quantify the number and 
percentage of paying players and average spending per player for each period 
presented.”  SEC Comment Letter on Amendment No. 2 to the Registration 
Statement on Form S-1 at 2 (Sept. 12, 2011).  

Zynga’s fourth amendment, dated October 13, 2011, announced that the Company 
would list its Class A common stock on the NASDAQ Global Select Market.  See 
Amendment No. 4 to the Registration Statement on Form S-1; see also October 7, 
2011 SEC Comment Letter on Amendment No. 3 to the Registration Statement on 
Form S-1 (Oct. 13, 2011).   

Zynga’s fifth amendment, on November 4, 2011, changed the number of outstanding 
Class B shares, expanded the explanation of ABPU, and incorporated Third Quarter 
2011 updates to Zynga’s financial data.  See Amendment No. 5 to the Registration 
Statement on Form S-1 (Nov. 4, 2011); see also SEC Comment Letter on 
Amendment No. 4 to the Registration Statement on Form S-1 (Oct. 28, 2011).  
Another important change included the addition of Bookings metrics and related 
statistics through the nine months ended September 30, 2011.  See Amendment No. 
5 to the Registration Statement on Form S-1 (Nov. 4, 2011).  The latter addition was 
added in conjunction with a new paragraph describing Zynga’s business model and 
design for increased social interactions to promote more engaged players of Zynga’s 
games.  Id.   

Zynga filed its sixth amendment on November 17, 2011; it primarily addressed 
changes in user data and information regarding Zynga management.  See 
Amendment No. 6 to the Registration Statement on Form S-1 (Nov. 17, 2011); see 
also SEC Comment Letter on Amendment No. 5 to the Registration Statement on 
Form S-1 (Nov. 16, 2011); Zynga Response Letter to the SEC concerning Zynga’s 
Registration Statement on Form S-1 and Amendments 1-6 to Registration Statement 
on Form S-1 (Dec. 1, 2011).   

The seventh amendment, dated December 2, 2011, increased the proposed maximum 
aggregate offering price, set out that Zynga intended to offer 100 million shares with 
an overallotment option of up to 15 million additional shares, and listed the voting 
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attributed the length of the SEC’s review process and the large number of comments 

to Zynga’s then-unique business model, including its reliance upon sales of, and its 

accounting for, so-called virtual goods, and the fact that Zynga was one of the first 

social media companies to register securities to be publicly traded.286

As the SEC review process progressed into the Fourth Quarter of 2011, the 

holiday schedule became a factor in determining the appropriate market window for 

the IPO.287  The Underwriters were concerned that investors would be away for the 

Thanksgiving holiday if the IPO moved too quickly, or out for Christmas or 

Chanukah if it moved too slowly.288  There was also concern that if Zynga’s IPO 

were not concluded before the end of 2011, it would be necessary to delay the 

offering until after its full-year 2011 financial statements could be finalized and 

audited.289

power for Class B and C stockholders collectively at 98.2%.  See Amendment No. 7 
to the Registration Statement on Form S-1 (Dec. 2, 2011); see also SEC Comment 
Letter on Amendment No. 7 to the Registration Statement on Form S-1 (Dec. 6, 
2011).   

Zynga’s eighth amendment on December 9, 2011, added a section discussing the 
reasoning for pricing its shares between $8.50 and $10.  See Amendment No. 8 to 
the Registration Statement on Form S-1 (Dec. 9, 2011). 
286 Giovanni; Peinsipp; Smith; Meresman; Lee. 
287 Giovanni; K. Smith.  
288 Henricks; Giovanni. 
289 Peinsipp. 
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Zynga filed its ninth, and final, amendment to the Form S-1 on December 15, 

2011,290 and the Registration Statement was declared effective the same day.291

After approval by the Pricing Committee, Zynga issued a press release announcing 

the pricing of its IPO of 100 million shares of Class A common stock at $10 per 

share.292  The following day, December 16, 2011, Zynga filed its final Prospectus 

with the SEC and sold 100 million shares of Class A common stock at $10 per 

share.293  The market did not receive the offering particularly well, and Zynga’s stock 

closed at $9.50 per share, down 5% from its offering price.  As a result of the decline 

in the stock price, the Underwriters did not exercise their overallotment option.  

Zynga’s stock price was volatile, dropping to as low as $7.97 per share in mid-

January before recovering and then rising steadily into early March, when it reached 

290 Zynga’s ninth amendment included in its Risk Factors a citation to a December 
12, 2011, article from Bloomberg News in which Eric Schmidt, the Executive 
Chairman of the Board of Google, praised Mr. Pincus.  See IPO Form S-1/A, Dec. 
15, 2011.  The article was cited as evidence that Mr. Pincus’s services were essential 
to the execution of Zynga’s business strategy. 
291 SEC Notice of Effectiveness, Dec. 15, 2011. 
292 Ex. C-6 (Pricing Committee Meeting minutes, Dec. 15, 2011); Ex. A-2 (Zynga 
Press Release, Dec. 15, 2011). 
293 Ex. A-15 (IPO Prospectus, Dec. 16, 2011).  In connection with Zynga’s SPO, 
Plaintiffs termed suspicious the completion of the offering just ahead of the fiscal 
quarter end, noting that the same had been true of Zynga’s IPO.  The Committee 
addresses the timing of the offerings, and in particular their proximity to the end of 
2011 and of the First Quarter of 2012, respectively, in Section VIII.B.2.a.1. 
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an inter-day high of $15.91 and a closing high of $14.69—more than 40% above its 

IPO price.294

b) Structure of the IPO 

Although its co-lead, Goldman Sachs, also had substantial input, Morgan 

Stanley was primarily responsible for developing the structure of the IPO 

transaction.295  It was an iterative process.  There were questions, for example, about 

whether the offering would consist of only primary shares—that is, new shares 

issued by Zynga with net proceeds going to Zynga—or whether early investors, 

directors and employees would be able to sell some of their shares.296  Morgan 

Stanley and Goldman Sachs made suggestions and reviewed alternatives with 

Zynga, presumably based on feedback from prospective investors, until the structure 

was finalized.297

Ultimately, Zynga chose a straightforward transaction structure for its IPO 

based on the advice of Morgan Stanley and, to a lesser extent, Goldman Sachs.298

The Underwriters advised Zynga to keep the transaction simple with all primary 

294 See Appendix B. 
295 Henricks; Wehner. 
296 See e.g., Ex. E-4; Henricks; Peinsipp; Giovanni; Gupta. 
297 Henricks; Giovanni. 
298 Wehner. 



152 
 

 

shares299 (with the exception of the shares that were part of the overallotment 

options, which, had it been exercised, would have included some shares from early 

investors) and a 165-day lock-up for all directors, officers, early investors and 

employees.300  This structure was described by several witnesses as “plain vanilla,” 

which they equated to a traditional or frequently used offer structure.301

The push for a simple offer structure was largely driven by Zynga’s three-

class stock structure and its unusual business model.302  Although multiple classes 

of common stock were not that rare at the time of Zynga’s IPO, the Underwriters 

expressed their view that having three classes of common stock was unusual and 

was generating questions from prospective investors—questions that, with the 

limited time available for roadshow and other presentations to prospective investors, 

299 Representatives from Morgan Stanley and Goldman Sachs told the Committee 
that they considered typical both an initial public offering with only primary 
shares—the structure Zynga chose for its IPO—as well as an offering that included 
both primary and secondary shares.  Giovanni; Grimes.  Nonetheless, at the time of 
the IPO, lead Morgan Stanley banker, Mr. Grimes, advised Mr. Pincus not to sell in 
the IPO.   
300 Wehner; Peinsipp; Gupta.  The lock-up agreement initially agreed upon extended 
for 180 days, arguably a more common time frame.  Because of the timing of the 
IPO, 180 days would have hit during the normal trading blackout period prior to the 
end of the Second Quarter.  Shortening the period to 165 days was intended to afford 
those subject to the initial lock-up several trading days to sell before the trading 
window would have closed for then-current directors, officers and other employees.   
301 Henricks; Peinsipp; Smith; Gupta; Wehner. 
302 Davis. 
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detracted from time available to explain the broader investment proposition 

presented by Zynga and its business model.303  To avoid compounding this situation, 

the Underwriters encouraged Zynga to keep the rest of the IPO structure simple.304

The three-class structure was developed through back-and-forth discussions 

between Zynga management and its outside lawyers at Cooley; the discussions 

included analyses of various potential scenarios with different dilution numbers and 

permutations based on plans by individuals who might wish to sell shares in 

connection with the IPO or convert their shares.305  Multiple witnesses said that the 

use of three classes of stock with various voting rights helped to preserve founder 

control because Mr. Pincus (or persons or entities affiliated with him) had sole 

ownership over the Class C shares with their 70-times voting rights.306  The superior 

voting rights in turn allowed Mr. Pincus to have substantial control over Zynga’s 

future trajectory.307

303 Id.
304 See, e.g., id. 
305 See Peinsipp. 
305 Id.
306 Peinsipp; Davis; Pincus; Henricks. 
307 Pincus; Davis.  The Committee heard that, based on his past experiences at other 
companies, Mr. Pincus believed it important to retain the ability to control major 
strategic decisions concerning Zynga.  Pincus.   
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The lock-up structure was largely developed by Mr. Wehner and Senior Vice 

President of Finance and Treasurer Michael Gupta, with assistance from the 

Underwriters.308  Although there were discussions about possible approaches that 

included staggered lock-up releases at 60, 90, 120, and 150 days with 25% released 

at each juncture, Zynga ultimately chose not to stagger the releases, again based on 

suggestions by the Underwriters that the Company keep matters simple and use a

more typical, single lock-up release—165 days to expire May 29, 2012.309

A lurking issue associated with the lock-up and with the structure of the IPO 

generally, however, was the substantial overhang of shares held by existing 

stockholders, including early venture investors, Zynga directors, and current and 

former employees who had received Zynga equity as part of their compensation 

package.  At the time of the IPO (which, again, was to include issuance of some 100 

million shares), these other investors held close to 600 million additional shares.  

Management of the release of the outstanding shares held by non-public investors 

into the public float was discussed in general terms at the time of the IPO, but 

Morgan Stanley informed the Company that the overhang, liquidity for early 

308 Peinsipp. 
309 Id.
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investors, and float management issues could and should be addressed after the 

IPO.310

Although Zynga considered allowing some existing stockholders (including 

Mr. Pincus) to sell shares in the IPO, this idea was ultimately rejected, again on the 

advice of the Underwriters.311  This was based at least in part on concerns expressed 

by Morgan Stanley about perception issues among prospective investors in the IPO 

if Mr. Pincus or other members of Zynga management or the Board sold in the 

IPO.312  Goldman Sachs did not share this same concern,313 and at least one Board 

member favored Mr. Pincus selling in the IPO for personal diversification reasons.314

Current and former employees, including Mr. Pincus, consistently told the 

Committee that Mr. Pincus considered selling his Zynga shares for purposes of 

310 Henricks.  Perhaps aware of the $32.5 million in underwriting discounts and 
commissions that the underwriting syndicate was to receive for the IPO, some 
witnesses suggested that the Underwriters had reason to want these issues addressed 
post-IPO through a subsequent offering—that is, through a second transaction that 
would yield the Underwriters substantial fees if it went forward.  Wehner; Gupta.  
Regardless, deferral of these issues was the approach Zynga elected to take.  
311 Id.; Wehner; Gordon; Shah; Gupta.  As noted, the exception was that had the 
Underwriters elected to exercise their overallotment option (which they did not), the 
15 million shares subject to that option would have been from early investors with 
registration rights (not including Mr. Pincus).  
312 Henricks; Gupta. 
313 Giovanni. 
314 Gordon. 
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diversifying his holdings, consistent with his past approach of selling a portion of 

his holdings in start-up ventures when he could.315  Ultimately, however, he accepted 

Morgan Stanley’s advice that Zynga keep the transaction simple and avoid potential 

optics issues.316

c) Contemplation of the Secondary Offering at the Time 
of the IPO 

Zynga discussed in general terms the possibility of a secondary public offering 

with the Underwriters at the time of the IPO, but did not make any decisions about 

a follow-on offering at that time.317  The Underwriters informed the Company that 

it was common to have a follow-on offering if the IPO went well (meaning that the 

share price was at least in the range of 20% higher than the IPO price).318  A follow-

on offering could afford early investors, directors, and officers—that is, stockholders 

who often have practical difficulty selling shares owing to concerns that their sales 

could be misconstrued by the market—an opportunity to sell shares because such 

offerings are orderly and involve the fulsome disclosures of a registration 

statement.319  However, because a determination whether to do a follow-on offering 

315 See, e.g., Pincus; Hoffman. 
316 Gupta; Gordon; Shah; Pincus. 
317 Wehner; Giovanni; Davis; Gupta.   
318 Wehner.   
319 Pincus; Shah; Gupta. 
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depended in part on the Company’s performance after the IPO, there was no way to 

determine pre-IPO whether a follow-on offering would or could later take place.320

2. The Secondary Offering 

With this as context, the Committee considered the Company’s Secondary 

Offering.   

a) Motivation for the Secondary Offering 

Current and former Zynga employees and Board members told the Committee 

that the Secondary Offering was suggested by the Underwriters, in particular 

Morgan Stanley, as a typical next step to help manage the public float in Zynga 

common stock and allow for an organized liquidity event for early investors and 

others.321  The Committee did not hear any evidence to suggest either that any 

Defendants’ desire to sell their Zynga stock drove the timing of the Secondary 

Offering, or that Defendants manipulated the timing of the Secondary Offering to 

capitalize on some material, non-public information.  

320 Giovanni; Davis; Meresman.   
321 Pincus; Wehner; Henricks; Meresman; Gupta; Gordon.  The Underwriters did not 
dispute this statement but were less willing to credit any particular individual or 
entity with the genesis of the idea for the Secondary Offering.  Henricks; Giovanni.  
Instead, they reported that there were general ongoing discussions between Zynga 
and the Underwriters about a possible follow-on offering that began after the IPO, 
and described a follow-on offering as the typical next step following a successful 
IPO.  Henricks; Giovanni. 
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In March 2012, Zynga’s stock was trading at more than 20%—and for a time 

40%—above the IPO price.  It was therefore within the range the Underwriters had 

viewed as permitting a follow-on offering.  As discussed below in Section VIII.D.1, 

expectations within Zynga were high that the Company would continue to perform 

well, and it appeared likely that Zynga would meet both the internal and (lower) 

financial analysts’ projections for the First Quarter of 2012 and would continue to 

show strong performance in the Second Quarter of 2012.  Diligence by Morgan 

Stanley and Goldman Sachs, particularly as the Secondary Offering date 

approached, supported this conclusion, and the Underwriters were comfortable that 

Zynga would meet or exceed the expectations of analysts for financial performance 

in both quarters.322  Cooley had a similar understanding, and its diligence revealed 

no concerns with Zynga meeting analysts’ expectations for the First Quarter.323

Because Zynga’s stock was performing well and the business appeared healthy, the 

Underwriters recommended that Zynga move forward with a follow-on offering.324

In addition to the expected strong performance by the Company in the First 

Quarter of 2012, other factors influenced the timing of the Secondary Offering.  

Zynga was primarily concerned that the looming lock-up releases would negate the 

322 Henricks; Giovanni. 
323 Peinsipp. 
324 Giovanni. 
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benefits of a follow-on offering if Zynga waited too long.325  The Committee was 

consistently told that managing the public float and stock overhang, by increasing 

the number of public shares in an orderly fashion (and therefore increasing liquidity 

in the stock), was the primary focus of Zynga management and the Board when 

approving the Secondary Offering.326  With more Zynga stock available on the 

market, the expectation was that Zynga’s stock price would be less volatile.327  There 

was concern that waiting until after the First Quarter results were announced would 

place the offering just a few weeks before the lock-up was already set to release.328

As an additional, though less significant, factor, the Underwriters advised Zynga that 

if it waited until April for a follow-on offering, it would need to publish flash results 

for the First Quarter; a statement that Zynga expected to be within the range of 

analysts’ expectations would not suffice.329  At the same time, the Committee was 

told that Zynga wished to have a follow-on offering late enough in the First Quarter 

that the Company had sufficient visibility to have high confidence that it would meet 

the First Quarter projections before moving forward.330  Finally, some expressed the 

325 Wehner; Henricks; Peinsipp; Gupta. 
326 Giovanni; Wehner; Ex. D-11 (Finance Weekly, Mar. 4, 2012); Ex. E-45. 
327 Ex. D-11 (Finance Weekly, Mar. 4, 2012); Henricks; Meresman; Giovanni; Shah. 
328 Wehner; Giovanni; Peinsipp. 
329 Wehner. 
330 Henricks; Meresman; Pincus; Wehner. 
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view that it would be better to conduct all of the sales at once in an offering, rather 

than permitting various Rule 10b-5-1 automatic sale plans (developed by many of 

the directors and officers) to go into effect and trigger stock sales in accordance with 

those plans, over time; it was felt that ongoing sales by Mr. Pincus and other Section 

16 officers could result in negative market reaction and/or negative press for 

Zynga.331

(1) Allegedly Suspicious Timing 

Plaintiffs suggest that there was something nefarious about the timing of the 

Secondary Offering, coming as it did just before the end of the First Quarter 2012.  

Why, they ask, did Zynga not simply await its announcement of First Quarter 

results?  They suggest that the preparation and conclusion of the Secondary Offering 

just before the First Quarter-end was unusual and indicates fraudulent intent. 

The Committee examined this issue.  As to the reasoning for moving ahead 

with the Secondary Offering in March, the reasons just discussed appeared logical, 

and they were supported by contemporaneous documents and consistent statements 

by the people the Committee interviewed.332  The Committee found credible that the 

Underwriters had pushed for the timing over concern that the closer the Secondary 

331 Wehner; Henricks; Pincus. 
332 Henricks; Meresman; Peinsipp; Shah; Wehner. 
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Offering came to the lock-up expiration already in place, the less effective it was 

likely to be at advancing the goals behind the SPO.333

As for completing the SPO just before the quarter end, the Committee asked 

NERA to analyze that issue.  NERA’s work suggests that there is nothing unusual 

about the timing of the Secondary Offering, or of the IPO (which Plaintiffs also 

pointed to as coming near the fiscal quarter end).  NERA reviewed public offerings 

between 2010 and 2015; it identified 2,061 offerings.  The distribution of those 

offerings by date is reflected on the following chart. 

333 Meresman.  For his part, Mr. Pincus appears to have been focused more on 
concluding the OMGPOP acquisition than the Secondary Offering.  The two 
transactions were proceeding in parallel in March 2012, and were straining the Legal 
Department’s resources.  As between the two transactions, Mr. Pincus concluded 
that the OMGPOP acquisition was the higher priority and directed that the 
Secondary Offering slip in favor of completing the acquisition, if a choice had to be 
made.  Davis. 
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As the graphic reflects, there is simply nothing unusual about public offerings 

of securities on March 29 (or on December 16), as opposed to on other dates.  Indeed, 

if anything, the data from this five-year window around the offerings at issue here 

suggests that those dates were slightly more likely to have an offering than on days 

generally—though the difference is not statistically significant.   

(2) Other Alleged Motivations 

Plaintiffs also allege that Selling Defendants were motivated to set the 

offering (and participate in the Secondary Offering) because they possessed material 

adverse information regarding (i) declining Zynga performance such that 

Defendants knew that Zynga’s publicly announced guidance for 2012 or the targets 
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in the January Plan were unachievable when Zynga delivered that guidance; 

(ii) declining performance on Facebook; (iii) the OMGPOP acquisition and the value 

of the asset; and (iv) delays in releasing The Ville.  As discussed in detail in Sections 

VIII.D.1-4 below, the Committee investigated each of these alleged motivations and 

found that Plaintiffs’ allegations lacked merit.  The Committee concluded that there 

was no material, non-public information of the sort Plaintiffs allege—information 

that the Committee notes was soft in nature as it involved for the most part 

projections about the future.334

b) Timeline of the Secondary Offering 

Discussions concerning a follow-on offering of Zynga common stock began 

internally at Zynga in early February 2012, shortly after Facebook filed its original 

Form S-1 for its own initial public offering.335  As noted, it is not entirely clear 

whether discussions of a possible follow-on offering for Zynga originated within 

Zynga management, or at Morgan Stanley’s suggestion.  What is clear is that 

Morgan Stanley made a presentation to senior Zynga management on February 8, 

2012, and work on the Secondary Offering began shortly thereafter.336  These 

334 By extension, this conclusion also resolves Plaintiffs’ scienter allegations; if the 
material non-public information did not exist, there could have been no trading based 
on knowledge of such information. 
335 Wehner; Ex. E-12.   
336 Wehner. 
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discussions continued through early March 2012, and the Board met to discuss a 

follow-on offering on March 7, 2012.337  At that meeting, the Board questioned 

Mr. Wehner about the Secondary Offering and discussed Zynga’s “trading volume, 

float and lock-up releases” before unanimously authorizing Zynga to move forward 

with the Secondary Offering.338

Zynga filed its Registration Statement on Form S-1 for the Secondary 

Offering on March 14, 2012.339  The Board met again on March 21, 2012 and 

discussed the status of the Secondary Offering.340  On March 23, 2012, Zynga 

amended its Form S-1, and on March 28, 2012, Zynga’s Registration Statement was 

declared effective by the SEC.  That same day, the Underwriters made a presentation 

to the Pricing Committee, now consisting of Messrs. Gordon, Pincus and Schappert.  

That committee then authorized the Secondary Offering of $12 per share, with an 

underwriting discount of 36¢ per share.341  The price reflected a discount from the 

closing price of $12.24; the stock had traded as high as $13.05 that day.  According 

337 Ex. C-8 (Board Meeting minutes, Mar. 7, 2012); Ex. E-31. 
338 Ex. C-8 (Board Meeting minutes, Mar. 7, 2012). 
339 Ex. A-16 (SPO Form S-1, Mar. 14, 2012). 
340 Ex. C-11 (Board Meeting minutes, Mar. 21, 2012).  
341 Ex. C-12 (Pricing Committee Meeting minutes, Mar. 28, 2012).  As discussed 
below, this membership differed from when the IPO was priced, as Mr. Schappert 
had replaced Mr. Hoffman as a member. 
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to the members of the Pricing Committee, the price for the Secondary Offering was 

set based on the market price of the stock at the time of the offering.342

That same evening, Zynga issued a press release announcing the pricing of 

42,969,153 shares of its Class A common stock at $12 per share in a Secondary 

Offering, noting also the Underwriters’ option to purchase up to an additional 

6,445,373 shares of Class A common stock from certain of the selling stockholders 

(not including any of the Defendants).343  It also noted that “all selling stockholders, 

as well as all officers and directors, have agreed to lock-up agreements that extend 

the transfer restrictions on their shares until at least 90 days following the offering,” 

and that “[t]he principal purposes of the offering are to facilitate an orderly 

distribution of shares and to increase the company’s public float.”344  Zynga then 

filed its Prospectus on March 29, 2012.345

On April 3, 2012, Zynga announced the completion of the Secondary 

Offering, including the sale of the shares in the overallotment option.346  As noted, 

the Selling Defendants sold just under 20.3 million of those shares.   

342 Schappert; Gordon. 
343 Ex. A-5 (Zynga Press Release, Mar. 28, 2012).  
344 Id.  
345 Ex. A-17 (SPO Prospectus, Mar. 29, 2012). 
346 Ex. A-6 (Zynga Press Release, Apr. 3, 2012). 
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The Board met on April 18, 2012, following completion of the Secondary 

Offering, and adopted resolutions ratifying the authority of the Pricing Committee 

and its actions in connection with the Secondary Offering.347  Plaintiffs complain 

that the Board had neither approved the pre-SPO change to the Pricing Committee 

membership nor delegated authority to that committee comparable to that granted in 

connection with the IPO.348  While the Committee agrees that documentation of the 

actions surrounding the Secondary Offering could have been better, the Pricing 

Committee in fact acted in a manner consistent with the Board’s wishes as reflected 

in the minutes of its March 7, 2012 meeting (and the April 18 ratification).349  The 

ratification resolutions adopted in April thus served to clarify rather than authorize 

the actions that were taken in furtherance of the Secondary Offering. 

On March 7, the Board “unanimously voted in favor of…approving the 

Secondary Offering, including, among other things, authorizing the Company to file 

a Registration Statement on Form S-1 and take other steps as [were] appropriate or 

necessary in connection with the Secondary Offering.”350  Prior to the Board’s 

347 Ex. C-13 (Board Meeting minutes, April 18, 2012) at Ex. A.  The ratification of 
the Pricing Committee is discussed in further detail below.
348 Sandys VSDC ¶ 66. 
349 Ex. C-8 (Board Meeting Minutes, Mar. 7, 2012). 
350 Id.
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directive, it had heard from Mr. Wehner, who discussed a structure for a secondary 

offering first advanced by and modified in discussions with Morgan Stanley.351  In 

other words, it was with an understanding of the intended structure of the deal that 

the Board directed management to proceed.  

Multiple directors reported having been aware that work on a Secondary 

Offering was under way before that meeting.352  And the Audit Committee met 

specifically in mid-March to confirm both the modification of the lock-up agreement 

with the Underwriters and the exception to the standard trading blackout for those 

participating in the SPO.353

Again, Plaintiffs complain of these Audit Committee actions, suggesting with 

their allegations that the actions were somehow unilateral.354  They were not.  First, 

the lock-up agreement was between the Underwriters and Zynga.355  Thus, any 

modification to the lock-up terms required Underwriter approval, and its terms 

require this expressly.  And of course the Underwriting Agreement itself—the 

contract under which the Underwriters agreed to purchase the shares offered in the 

351 Id.
352 Meresman; Pincus. 
353 Ex. C-9 (Audit Committee Meeting minutes, Mar. 13, 2012). 
354 Sandys VSDC ¶¶ 58, 126. 
355 Ex. G-7 (Underwriting Agreement, Mar. 28, 2012) at 15. 
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Secondary Offering—was not a unilateral act either; the Underwriters were parties 

to the agreement and so had to be comfortable moving forward.  Based on 

conversations with representatives of the Underwriters and counsel to the Company 

during the SPO, the Committee is satisfied that the Underwriters would not have 

granted that consent or moved forward with the Secondary Offering absent diligence 

prior to pricing that confirmed that Zynga (a) would make its First Quarter 2012 

numbers and (b) was very comfortable with analysts’ projections for the Second 

Quarter.356  Indeed, it would have been foolish to proceed with the Secondary 

Offering absent assurance about the First Quarter; and that assurance was confirmed 

when Zynga announced its actual First Quarter 2012 results a few weeks later.  The 

same is true for members of the Audit Committee.357

356 Grimes; Peinsipp. 
357 In its investigation, the Committee found no evidence to substantiate Plaintiffs’ 
allegations that the Audit Committee took these actions to curry (some unspecified 
degree of) favor with (unspecified) friends in the Silicon Valley venture community 
to secure some (unspecified) benefit for themselves.  These directors were and 
remain respected executives, directors, and entrepreneurs in the technology 
community.  There is no apparent reason these people would simply abdicate their 
responsibilities to do “a favor” for a friend—particularly a favor that under 
Plaintiffs’ allegations carried with it the near-certainty that they would be sued for 
millions of dollars.  The far more rational conclusion is that, having considered the 
situation thoroughly, the Audit Committee concluded that these actions, and 
proceeding with the Secondary Offering in general, were in Zynga’s best interests.  
Moreover, this conclusion is supported by the Audit Committee’s record during the 
Relevant Period.  The Audit Committee minutes and related meeting materials 
reflect a committee heavily engaged with its responsibilities.  The documents reflect 
rigorous processes, starting with meetings far more frequently than only just before 
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Beyond the Board’s March 7, 2012 directive to move ahead, the record 

reflects that, at the time of the March 28, 2012 Pricing Committee meeting, the 

Committee believed it was operating under the residual authority of the Board and 

was aligned with the Board’s directives.358  This sentiment is reflected in the Pricing 

Committee minutes, which state that “the Board [had] previously delegated to the 

Pricing Committee the full power, authority and discretion of the Board with regard 

to the Offering.”359  Consistent with the Pricing Committee’s stated belief, Zynga’s 

outside counsel from Cooley told the Committee that he understood that the Board 

had vested the Pricing Committee with authority in advance of the Pricing 

Committee meeting, but that this was inadvertently not reflected in the Board 

minutes until after the Secondary Offering.360  His understanding was 

an earnings release.  Indeed, Mr. Meresman, Zynga’s Audit Committee Chair, was 
the person who, in connection with the IPO, had raised with Ernst & Young his 
disagreement with the manner in which Zynga was recognizing revenue on virtual 
goods.  After Mr. Meresman’s view was confirmed as correct by Ernst & Young, 
Zynga restated its financial results for inclusion in its IPO Registration Statement.  
See supra Section VIII.A.3; Meresman.  Mr. Meresman reported that he did this 
because he did not want investors to be misled.  It is difficult to imagine that just a 
few months later, Mr. Meresman would lead the Audit Committee to modify lock-
up agreements and blackout dates to facilitate a massive fraud, and there is no 
evidence that he or the other Audit Committee members did so.   
358 Gordon; Peinsipp. 
359 Ex. C-12 (Pricing Committee Meeting minutes, Mar. 28, 2012). 
360 Peinsipp. 
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contemporaneously reflected in his correspondence with in-house counsel Devang 

Shah in the days prior to the Pricing Committee meeting.  Mr. Shah confirmed that 

the Board had signed off on the composition of the Committee and intended to ratify 

and reflect the appointment of the Pricing Committee at its April 18, 2012 Board 

meeting.361

c) Structure of the Secondary Offering  

As with the IPO, the structure of the Secondary Offering resulted from 

iterative discussions led by the Underwriters with Cooley and Zynga management.362

(1) Secondary Shares Only 

The Secondary Offering included only secondary shares, which came from 

certain members of Zynga management, two non-management directors, and certain 

pre-IPO stockholders (primarily, though not exclusively, venture funds) that had 

registration rights with respect to their Zynga shares.363  All persons who sold shares 

in the SPO had been subject to a lock-up as part of Zynga’s IPO and received a 

release from their IPO lock-up agreements, subject to their agreement to extend the 

361 Shah. 
362 Henricks; Peinsipp. 
363 Ex. G-7 (Underwriting Agreement, Mar. 28, 2012) at I-1.  The selling stockholder 
group also included a few other current and former senior employees of Zynga who 
were not Section 16 officers. 
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lock-up period for shares not sold in the SPO, as discussed below.364  In light of the 

timing of the transaction, the SPO transaction also necessarily contemplated that the 

SPO shares would not be subject to the normal trading window restrictions, which 

would otherwise have prevented trades by directors and employees until after Zynga 

announced its First Quarter 2012 financial results.365  Other current Zynga 

employees were also released from the IPO lock-up agreements in their entirety; 

however, they were (a) unable to sell shares until late-April because of Zynga’s 

trading window restrictions, but were (b) permitted to sell all of their vested holdings 

in Zynga once the trading window opened.  Other persons subject to the IPO lock-

up—primarily former employees—remained subject to those restrictions, meaning 

they were first able to sell their Zynga shares on May 29, 2012.366

The Underwriters considered the Secondary Offering to be an appropriate way 

for senior executives, including Mr. Pincus, to sell a portion of their holdings in 

Zynga.367  Secondary offerings provide a known sale plan and are completed 

pursuant to a detailed disclosure document.  And the use of an underwritten offering 

can mitigate concerns the market might have about insiders selling their positions in 

364 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 29. 
365 Id. 
366 Id. 
367 Giovanni; Henricks. 
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their companies, at least as compared with concerns that can arise with more random 

sales by insiders from time to time.368  Here, the structure of the Secondary Offering 

was set up such that the insiders agreed to sell only a “small” percentage of their 

ownership interest,369 and the sale was not expected to have a meaningful impact on 

Zynga’s stock price.  Morgan Stanley in particular expressed comfort with 

Mr. Pincus selling because Zynga’s stock price was up substantially from the IPO 

price, the Company was performing consistent with the expectations of financial 

analysts, and Morgan Stanley believed a controlled sale of stock would have a 

number of benefits for Zynga and its public stockholders.370  As noted, the benefits 

from the Secondary Offering included increasing the public float, reducing volatility 

in the stock price, introducing new investors to the stock, increasing liquidity for 

stockholders, and staggering the lock-up releases to mitigate and better manage the 

overhang from the nearly 600 million shares that were held but not registered 

following the IPO.371

368 Meresman; Giovanni. 
369 As discussed below, the small percentage that the Selling Defendants were to 
have sold equaled 15% of their holdings, with the remaining 85% to be subject to 
longer lock-up.  The Committee comments on the method of calculating these 
numbers and the timing of those calculations in Section VIII.C.1. 
370 Henricks. 
371 Henricks; Giovanni. 
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(2) Employee Participation in the SPO 

Consistent with Zynga’s practice with its pre-IPO tenders for shares, Zynga’s 

going-in position was to try to permit its employees generally to participate in the 

SPO.372  Although there were discussions about whether to allow Zynga employees 

to participate as selling stockholders in the Secondary Offering, a number of issues 

led Zynga to reject this idea as impractical.373  First, it would have presented a 

“logistical nightmare” for Zynga to individually contact each of several hundred 

stockholders to determine their interest in selling and to secure the documentation 

necessary from each of the stockholders who wished to participate in the SPO.374

This was a particular concern in the relatively short window Zynga targeted for the 

Secondary Offering.375  There were also privacy and competitive concerns with the 

Company publicly listing the share ownership for each of the selling employee 

stockholders.376  Even if the employees consented to the disclosure (which they 

would have had to do to participate in the SPO), there was concern within Zynga 

372 Gupta; Gordon. 
373 Wehner; Henricks; Peinsipp; K. Smith; Shah; Davis.   
374 Peinsipp; Davis; Wehner.  
375 Wehner; Gordon.  Apparently, LinkedIn had permitted its employee-stockholders 
generally to participate in its secondary offering, and contacts within the LinkedIn 
Legal Department reported the substantial logistical difficulties associated with 
having done so.  Davis. 
376 Lee; Wehner; Henricks. 
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that public disclosure of share ownership could have provided valuable 

compensation-related information to Zynga’s competitors, who regularly tried to 

recruit away Zynga employees.377  The Committee also heard that Zynga managers 

were concerned that public disclosures could have created morale issues by 

identifying employees with similar (or seemingly similar) positions within Zynga 

but differing stock holdings or equity components to their compensation packages.378

Ultimately, because Zynga’s management believed the stock price would 

increase (or at a minimum be stable), Zynga decided that an early lock-up release 

for the non-executive employees would afford those employees with many of the 

benefits of participation in the Secondary Offering without imposing these practical 

difficulties on the SPO process and on Zynga operations.  Specifically, the non-

executive employees were released from their IPO-related lock-up with the 

Secondary Offering, though they remained subject to Zynga’s normal trading 

blackout until the announcement of First Quarter 2012 financial results.379

Effectively, then, these employees were free to trade their vested shares on April 30, 

2012, four weeks earlier than the IPO lock-up agreement had provided.   

377 Wehner. 
378 Giovanni; Pincus; Lee. 
379 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 125. 
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(3) Extended Lock-Up Term  

Various Zynga senior leaders consistently and credibly told the Committee of 

their belief at the time that the non-executive employees were receiving a better deal 

than Zynga management because of the requirement that persons selling in the 

Secondary Offering agree to sell only a portion of their holdings and that all officers 

and directors (whether they sold or not) agree to extend the lock-up on the remaining 

(relatively large) percentage of their shares.380  The extended lock-up requirement 

caused some frustration among senior leaders, some of whom did not want to agree 

to further restrictions on their ability to sell shares (and thereby realize on the non-

cash portion of their compensation).381  As the general consensus among 

management was that Zynga’s stock price would continue to rise following the 

Secondary Offering, non-selling employees were expected to sell their stock at a 

higher price at only a slightly later date.382  As it turned out, Zynga’s stock price 

generally declined following the Secondary Offering.  But putting this significant 

fact aside, the Committee heard no substantial evidence that the Secondary Offering 

380 Davis; Gupta; Lee; Pincus; Gordon. 
381 Schappert; Davis; Ex. E-37.  Indeed, one senior leader asked to be removed from 
his senior position for this reason.  Ex. E-42.  His request was denied. 
382 Lee; see also infra Section VIII.D.1.f. 
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was pushed forward temporally or structured to give preferential treatment to the 

Selling Defendants at the expense of the non-executive employees (or anyone else).   

In connection with the Secondary Offering, all of Zynga’s directors, executive 

officers, and all other selling stockholders agreed to extended lock-ups on their 

shares (or remaining shares), regardless of their participation in the Secondary 

Offering.383  The idea behind this feature of the Secondary Offering was to afford 

the selling stockholders limited liquidity—in the process adding some additional 

shares into the public float and thereby easing liquidity and overhang concerns to a 

degree—but on terms that kept those selling committed to Zynga and (its stock price) 

for a longer period of time.  The earliest lock-up release for the directors, officers 

and other selling stockholders was July 2012—roughly six weeks after the initial 

IPO lock-up expiration—with a final lock-up release another six weeks later.384

Ignoring the potential impact of SEC Rule 144 or other legal or practical 

restrictions, the lock-up releases were changed so that, instead of nearly 600 million 

shares potentially hitting the market May 29, the share release was staggered as 

follows: 

• March 29, 2012: Release of nearly 50 million shares in the Secondary 
Offering. 

383 Lock-up Letter Agreements (Mar. 15, 2012).  
384 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 125.  
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• April 30, 2012:  Practical release of the original lock-up for non-
executive employees.  While non-executive employees were 
technically released from the IPO lock-up at the time of the Secondary 
Offering, they remained subject to the normal trading blackout that was 
in effect until three days after Zynga announced its First Quarter 2012 
financial results.  As a practical matter, then, approximately 115 million 
shares held by non-executive employees became available for sale after 
the trading blackout period ended. 

• May 29, 2012:  Release of some 325 million shares held by non-
employee stockholders (including former employees) who were not 
participating in the Secondary Offering; i.e., the original lock-up 
expiration. 

• July 6, 2012:  Approximately 50 million shares held by officers, 
directors and the selling stockholders became eligible for trading. 

• August 16, 2012: An additional 150 million shares held by officers, 
directors and the selling stockholders were released from lock-up.385

The lock-up and early release elements of the Secondary Offering structure were 

primarily developed by the Underwriters in discussions with Messrs. Wehner and 

Gupta.386

385 Id. 
386 Peinsipp.  A NERA calculation performed for the Committee suggests that people 
who were subject to the longer lock-up associated with the Secondary Offering could 
be seen as having fared less well than people who were unable to trade until the end 
of the original lock-up period, May 29, 2012.  And employees who were free to trade 
on April 30 may have done better still.  Specifically, viewed in the aggregate and 
looking at how Zynga’s stock price actually performed, the holders of the roughly 
249 million shares subject to the extended lock-up could have realized some $1.293 
billion from the sale of all of these shares.  This was calculated: 

Date Shares Price Proceeds 
03/29/2012 49 million $11.64 $575 million
07/06/2012 50 million $5.36 $268 million
08/16/2012 150 million $3.00 $450 million
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d) Zynga’s Publicly Disclosed Risk Factors 

Before leaving the offerings, the Committee notes a feature of the IPO and 

SPO Prospectuses that receives no mention in the Plaintiffs’ complaints.  In both 

offering documents, Zynga included detailed risk disclosures relating to Zynga, its 

business and its business model—risk disclosures that discuss many of the very 

issues that affected Zynga’s business negatively in the Second Quarter of 2012.387

Overall, Zynga included 18 pages of risk disclosures in its SPO Prospectus.  

Among them, Zynga disclosed as its very first risk factor the critical nature of its 

relationship with Facebook, noting that Zynga “generate[s] substantially all of our 

Total 249 million $1.293 billion

In contrast, had those same 249 million shares been sold on May 29, the original 
lock-up release date, at the price of $6.09 that day, the shares would have yielded 
proceeds of $1.519 billion, a difference of roughly 17.4%.  The Committee 
recognizes that this is a hindsight-based calculation that assumes that all shares were 
fully vested, that there were no other legal or practical restrictions on sale, and that 
all shares would have been sold on the date of the lock-up release.  NERA and the 
Committee recognize that these assumptions are not reasonable.  This suggests that 
the calculation is interesting as a directional matter, but that it does not prove that 
one group or the other ended up better off.  It does, however, lend support to 
assertions from the executives to the effect that they believed at the time that 
employees were getting a better deal overall.  The Committee afforded no real 
weight to the NERA calculation in reaching its conclusions. 
387  The Committee is certainly aware of the distinction between disclosing a matter 
as a risk and disclosing it as an event that has already occurred, and that Plaintiffs’ 
position is that several of these risks had already resolved negatively for Zynga as 
of March 28, 2012.  The Committee concludes otherwise for the reasons discussed 
throughout this Report and finds the forthright disclosure of these risks to be 
consistent with a desire to inform, rather than to deceive, potential investors. 
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revenue and players through the Facebook platform and expect[s] to continue to do 

so for the foreseeable future.”388  Accordingly, among a full page of disclosed risks 

related to Facebook, Zynga warned that its business could be harmed if Facebook 

“changes how the personal information of its users is made available to application 

developers on the Facebook platform or shared by users,” or “how Facebook users 

can share information with friends on their platform.”389  These warnings are directly 

relevant to the feed-algorithm change and the bookmarking change that Facebook 

implemented in the Second Quarter of 2012.390  Zynga also told investors of previous 

unilateral Facebook actions that had materially hurt Zynga and its business.391

Zynga disclosed critical details of its business model, including that Zynga 

had historically depended on a small number of games, and a relatively small number 

of players of those games, for most of its revenue.  As a result, Zynga had to continue 

to “launch and enhance games that attract and retain a significant number of 

players,” and that its growth “depends on our ability to consistently launch new 

games that achieve significant popularity.”  Zynga also had to “constantly enhance, 

expand or upgrade” existing games “with new features that players find attractive” 

388 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 13. 
389 Id. 
390 See infra Section VIII.D.2.b. 
391 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 13. 
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and “may not be able to successfully” do so.392  Zynga disclosed that its ability to do 

these things depended on multiple factors, including being able to “anticipate and 

effectively respond to changing game player interests and preferences,” to attract 

and retain qualified game designers and engineers, and to minimize launch delays, 

downtime, and other technical difficulties.  The Prospectus noted the difficulties 

associated with achieving these things, and that Zynga’s market share, reputation, 

and financial results “will be harmed” if it did not.  Zynga stated that it expected its 

growth rate to decline and made clear that operating margins would experience 

“downward pressure.”393

Zynga also said that the business would suffer if “we are unable to 

successfully integrate acquired companies into our business or otherwise manage the 

growth associated with multiple acquisitions,” noting that it had made acquisitions 

in the past and intended to continue to do so into the future.394  It advised that “we 

cannot be certain that any particular acquisition or investment will produce the 

intended benefits.”395

392 Id. at 15. 
393 Id. 
394 Id. at 25. 
395 Id.
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Zynga warned that it saw a trend away from web-based games and toward the 

use of mobile devices, noting its need to develop games for these many new 

platforms and devices.396  With the release of new platforms and devices, Zynga 

warned that it might encounter problems developing versions of its games for the 

platforms and devices, and that “our business will suffer” if it was “unable to 

successfully expand the platforms and devices on which our games are available.”397

Zynga disclosed dozens of other risks as well, from intense competition, stock 

price volatility, and fluctuations in the value of virtual goods with changes in 

demand, to dependence on Mr. Pincus. 

The Committee concluded that these risk disclosures were accurate and 

indeed fulsome based on the information available at the time.  The disclosures 

advised potential investors of the risks associated with an investment in Zynga.  As 

noted, many of the matters about which Plaintiffs complain were anticipated risks of 

such an investment and were forthrightly disclosed in the SPO Prospectus.  The 

Committee acknowledges that merely including a risk factor does not, without more, 

negate a claim that a Defendant was aware that a disclosed risk had already resolved 

negatively for Zynga prior to the Secondary Offering.  But as the Committee 

396 Id. at 17. 
397 Id. at 18.   
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discusses in the following sections of this Report, the evidence developed by the 

Committee demonstrates that Plaintiffs’ allegations are largely borne of selective use 

of specific items of data viewed in hindsight; their suggestion that the negative 

events of the Second Quarter of 2012 were all known prior to the Secondary Offering 

is not substantiated by the documents reviewed and interviews conducted by the 

Committee. 

C. REVIEW OF SALES MADE BY DEFENDANTS 

1. Sales in Secondary Offering 

As detailed previously, through the Secondary Offering, certain stockholders 

were permitted to sell a portion of their shares while modifying their lock-up 

agreements.  With the Underwriters’ exercise of their overallotment option, these 

stockholders sold some 49.4 million shares of Class A common stock at a share price 

of $12.00 per share with an underwriting discount of 36¢ per share.398  The Selling 

Defendants sold approximately 20.3 million of these shares, with Mr. Pincus’s sale 

alone accounting for about a third of the shares sold.  Overall, the Selling Defendants 

sold about 41% of the shares sold in the Secondary Offering.  Their individual sales 

and their retained interest in Zynga after the SPO were as follows:   

398 Ex. G-7 (Underwriting Agreement, Mar. 28, 2012), Schedule 1; Ex. A-17 (SPO 
Prospectus, Mar. 29, 2012) at 119.   
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Seller 
Number of 
Shares Sold 

Number of Shares 
Held Post-SPO399

Cadir Lee 1,171,664 5,838,901 
David Wehner 386,865 1,771,668 

John Schappert 322,350 1,495,801 

Mark Pincus400 16,500,000 94,603,318 

Mark Vranesh 366,216 1,782,726 

Owen Van Natta  505,267 2,354,108 

Reginald Davis401 314,643 1,417,959 

Reid Hoffman   687,626 3,927,267 

As discussed above in Section VIII.B.2.c.1, the structure of the Secondary 

Offering contemplated the selling stockholders would be permitted to sell only a 

small percentage of their ownership interest, and as the table above reflects, all of 

the Selling Defendants retained a substantial interest in Zynga after the SPO.  The 

399 The figures include vested and unvested shares as reflected in the SPO Prospectus 
(Mar. 29, 2012), at 117-19, or in the individual’s Form 4 filing following the SPO.  
In the cases of Messrs. Schappert and Wehner, the figures are net of automatic Rule 
16b-3 sales on March 15, 2012 and March 30, 2012, respectively.  In certain cases, 
the figures above may not include all unvested shares and so may understate the 
individual’s post-SPO holdings in Zynga. 
400 Mr. Pincus also gave the Silicon Valley Community Foundation a contribution of 
800,000 shares, as discussed below.  Two additional selling entities noted in the 
Underwriting Agreement, TH Pincus and TH Pincus Trust – LER Invesmt Ltd 
Partnership, share names similar to Mr. Pincus.  These shares were not owned by 
Mr. Pincus directly or beneficially, and their sale did not benefit him. 
401 The Committee determined that the 315,277 shares that the Sandys Plaintiff 
alleges were sold by Mr. Davis is incorrect.  In fact, only 314,643 shares were sold 
by Mr. Davis in the Secondary Offering.  The remaining 634 shares were sold 
automatically a few days later pursuant to SEC Rule 16b-3, to pay taxes owing upon 
vesting of RSUs; these 634 shares were unrelated to the Secondary Offering. 
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Committee was told this small percentage was 15% of the individuals’ holdings, 

with the remaining 85% to be subject to longer lock-up.402  This 15/85 ratio was not 

part of the public disclosure documents relating to the Secondary Offering, but the 

Registration Statement for the Form S-1 made clear how many shares each Selling 

Defendant (and selling stockholder) was selling, as well as their post-offering 

holdings.403  Potential investors (and others) could see the individuals’ stake in 

Zynga pre- and post-Secondary Offering and make their investment decisions 

accordingly.   

In contrast, the 15/85 ratio and the extended lock-up were features discussed 

internally at Zynga to explain the transaction to Zynga employees not eligible to 

participate in the SPO.  Among other things, these features were used to advance 

management’s statements to employees that the immediate release of the lock-up on 

all current employees not participating in the Secondary Offering (subject to the 

normal trading blackout until after the First Quarter 2012 earnings release) 

constituted a potentially better deal for the employees than for those who were 

eligible to sell in the Secondary Offering. 

402 Shah, Davis. 
403 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 117-19.  Footnotes to the Selling 
Stockholders’ table in the Prospectus made clear the number of shares that were 
subject to vesting within 60 days of January 31, 2012, as well as shares expected to 
vest later. 
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Some employees distrusted the assertions (with some of that distrust coming, 

not surprisingly, after the stock price declined from the $12 SPO offering price), and 

it appears that the 15/85 feature depended on the nature of the stock holdings.  For 

example, there was some question regarding whether the 15% number was being 

applied against only shares that had vested or against all shares, vested and 

unvested.404  After analysis, the Committee determined that Zynga calculated the 

15% figure using all shares—both vested and unvested.405  This meant that some 

Selling Defendants were generally able to sell a larger percentage of shares actually 

available for sale than the 15/85 nominal standard suggested.  Moreover, the 

“extended” lock-up term of the structure was less meaningful than the nominal 

structure of the transaction suggested; if shares were unvested, they were not eligible 

to be sold whether the shares were locked up or not.406

Furthermore, the date chosen for calculating the 15% figure, January 31, 

2012, resulted in at least one situation in which a senior manager was able to sell 

404 Shah. 
405 Ray; Wehner; Ex. G-9 (Stock Administration Summary, Apr. 5, 2012). 
406  The Committee recognizes that the lock-up prevented transactions other than 
outright sales.  Holders could not option the shares or engage in other transactions 
that could have offered near-term liquidity.  And as the chart above makes clear, the 
Selling Defendants did have additional vested shares that were unquestionably 
locked up for a longer period.  Thus, the Committee’s point is not that the extended 
lock-up was meaningless; it is just that it was arguably not as meaningful as might 
have been inferred otherwise.  
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substantially all of his vested interest in Zynga.  Multiple people interviewed by the 

Committee singled out Mr. Schappert as a person who was seen as having been able 

to sell a great deal of stock despite a short tenure with the Company, a fact that some 

considered unfair.407  Mr. Schappert received grants equal to some 2.15 million 

shares of restricted stock upon his arrival in May 2011, or shortly after.  As to shares 

awarded June 6, 2011, the Board’s Compensation Committee approved a special 

short vesting term such that 716,332 shares vested in roughly 10 months, on March 

15, 2012.408  The 15% figure was calculated on the 2.15 million shares granted in 

total, resulting in the 322,500 shares that Mr. Schappert sold in the Secondary 

Offering.  Against the 716,332 vested-share figure, Mr. Schappert sold 45% of his 

vested holdings in the SPO.  But in fact, the 716,332 RSUs vested on March 15, 

2012—two weeks before the SPO—and were subject to tax.  Pursuant to SEC Rule 

16b-3, there was an automatic sale on March 15 of 330,846 shares to pay the tax 

407 Davis; McCreary; Dudeck. 
408 While it appears that in the pre-IPO period, Zynga would at times grant shorter 
vesting terms on equity grants in an effort to recruit particular employees, the 
“normal” vesting term was a cliff vesting of 25% after a year of service, with 
quarterly vesting of 6.25% of the grant thereafter—that is full vesting in four years.  
Ray.  As for Mr. Schappert, no evidence suggests that in June 2011, at the time of 
the equity grant to Mr. Schappert, there was any contemplation of a secondary 
offering of shares to occur at about the time of initial vesting of that RSU grant. 
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upon vesting.409  This left Mr. Schappert with 385,486 shares after tax.  Comparing 

the 322,250 shares sold in the SPO against that figure, Mr. Schappert sold nearly 

84% of his remaining vested shares. 

This discussion does not mean that the Secondary Offering was motivated by 

some improper purpose generally, or that Mr. Schappert violated any duty, or that 

he traded on insider information; as this Report makes clear, the Committee does not 

believe that he (or any other Selling Defendant) did.  And Mr. Schappert retained a 

substantial interest in Zynga of nearly 1.5 million shares, of which additional shares 

vested in the months following the SPO.  The point simply is that one can understand 

the perception of some employees that there was differential treatment, at least for 

some.410

Plaintiffs complain about a non-SPO sale by Mr. Wehner on March 30, 2012 

of 60,217 shares.411  Again, that sale was an automatic sale under Rule 16b-3 to pay 

409 Ex. G-5 (Confirmation of Release for Mr. Schappert, Mar. 15, 2012).  The CA 
State Action Plaintiffs complain about this March 15 sale as improper insider trading 
as well.  That contention, and other allegedly improper sales outside of the SPO, are 
addressed in Section VIII.C.2 below. 
410 The current and former employees who mentioned this issue to the Committee 
focused on Mr. Schappert’s short tenure.  They contrasted Mr. Schappert with 
Mr. Pincus, who obviously sold many times more shares, but who from these 
employees’ perspectives had genuinely built Zynga and therefore had “earned” what 
he realized in the Secondary Offering. 
411 Sandys VSDC ¶¶ 13, 110 n.1. 



188 
 

 

tax upon the vesting of 125,000 RSUs on that date.412  But if those 60,000 shares are 

added to what Mr. Wehner sold in the SPO, he sold 20%, not 15%, of his total 

holdings in Zynga.  

The Committee also noted that Mr. Pincus disposed of slightly more than 15% 

of his Zynga holdings in the SPO.  That is because in addition to the 16,500,000 

shares that Mr. Pincus personally sold, he also gifted 800,000 shares to the Silicon 

Valley Community Foundation in March 2012,413 at what Plaintiffs would regard as 

an artificially inflated price.  The 800,000 shares of appreciated Zynga stock in mid-

March 2012 was worth in the range of $12 million, a figure that, net of basis, could 

be a substantial offset to tax otherwise owed.  Furthermore, adding those 800,000 

shares to the 16.5 million means that Mr. Pincus disposed of about 15.5% of his total 

Zynga holdings.  Of course, Mr. Pincus retained more than 94 million shares after 

412 Ex. G-8 (Confirmation of Release for Mr. Wehner, Mar. 30, 2012).  Depending 
on how far beyond the Secondary Offering one wished to look, similar arguments 
could be crafted for Messrs. Davis, Lee, and Vranesh as well; all had RSUs vest by 
mid-April 2012 with automatic Rule 16b-3 sales resulting.  Again, the point is not 
to suggest wrongdoing by any of these individuals, and in particular not insider 
trading.  But the messaging to the general population of Zynga employees was 
imprecise.  There were indications from several people interviewed by the 
Committee, suggesting that the imprecision may have engendered some degree of 
employee hostility (especially with hindsight). 
413 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 119 n.25. 
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the SPO, meaning that he continued to be by far the Company’s largest stockholder 

and so the person with the most substantial interest in its long-term success. 

As suggested by the above table, not every Defendant sold shares in the 

Secondary Offering.  Specifically, Messrs. Gordon, Katzenberg, Meresman, and 

Paul did not participate.  Because these Non-Selling Defendants did not participate 

in the Secondary Offering, it is clear that they could not have realized any illicit 

profits.  The Committee also found credible these Non-Selling Defendants’ 

assertions that they were bullish on the Company’s future as of the time of the SPO 

and that they believed that the disclosures in the SPO Registration Statement were 

complete and accurate.  At the same time, the Committee felt it was worth noting 

that the Non-Selling Defendants had varying abilities to participate in the Secondary 

Offering.   

Mr. Katzenberg told the Committee, credibly, that he had elected not to sell 

because he believed that Zynga’s stock price would increase from then-current levels 

and he otherwise had no need for liquidity.  He had vested shares; he could have sold 

more than 58,000 under the terms of the SPO (which would have yielded him some 

$675,000), and he elected not to sell. 414

414 Katzenberg. 
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Mr. Gordon, and his venture fund Kleiner Perkins, was urged repeatedly by 

Mr. Pincus to participate in the Secondary Offering.  A goal of the offering was to 

substantially increase the public float, and Kleiner Perkins had 62 million shares, 

meaning it might have put up to 930,000 shares into the offering (worth more than 

$10 million) had it wished to do so.415  Again, Mr. Gordon said that he believed 

Zynga shares were going to continue to increase in value.  He declared, credibly 

from the Committee’s perspective, that he was at the time “the most bullish on Zynga 

that I had ever been.”416  Nonetheless, he also said that he had floated the idea of 

selling 10% of the Kleiner Perkins holdings in the Secondary Offering because it is 

often prudent to sell some holdings when one is able to do so.  Kleiner Perkins 

declined, citing its preference to distribute shares to its investors for tax and other 

reasons, and a preference against selling shares unless the fund also planned to 

distribute the balance of its holdings to its partners.  Neither Kleiner Perkins nor Mr. 

Gordon sold in the SPO. 

Mr. Meresman also did not sell stock in the SPO.  He said that upon his 

election to the Board in June 2011, he had been awarded an option to buy 70,000 

415 Certain emails between Mr. Pincus and Mr. Gordon concerning Kleiner Perkins’s 
non-participation in the SPO are discussed below in Section IX. 
416 Gordon. 
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Class B shares with a strike price of $17.09.417  Mr. Meresman exercised that option 

in the Summer of 2011, and so held shares that were under water as of early 2012.  

Under these circumstances, and given his stated belief in the future of Zynga at the 

time, he said he would not have sold in the Secondary Offering.  But it is also the 

case that Mr. Meresman could not have participated in the Secondary Offering 

because his shares were subject to repurchase until they vested under the normal 

Zynga schedule—that is 25% cliff vesting after one year of tenure with quarterly 

vesting thereafter until full vesting after four years.418

Mr. Paul had joined the Board in November 2011 and so owned no shares 

eligible for sale in the Secondary Offering.419

2. Other Sales 

In addition to the sales made through the Secondary Offering, certain 

Defendants made the following additional sales during the Relevant Period:420

417 Meresman. 
418 Ray. 
419 Paul. 
420 Ex. A-19 (Forms 4 for Mr. Davis: Apr. 3, 2012; Apr. 17, 2012; July 3, 2012; 
July 17, 2012); Ex. A-20 (Forms 4 for Mr. Lee: Apr. 11, 2012; May 11, 2012; 
June 12, 2012; July 11, 2012); Ex. A-21 (Form 4 for Mr. Schappert: Mar. 19, 2012); 
Ex. A-22 (Forms 4 for Mr. Vranesh: Apr. 17, 2012; July 17, 2012); Ex. A-23 (Forms 
4 for Mr. Wehner: Apr. 3, 2012; May 4, 2012; July 3, 2012).  
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Date of Sale 
Number of 
Shares Sold Net Proceeds 

Reginald Davis April 2, 2012 634 $8,129.78 

April 16, 2012 14,578 $167,069.77 

July 2, 2012 607 $3,346.39 

July 16, 2012 14,180 $69,357.22 

Cadir Lee April 10, 2012 12 $137.76 

May 10, 2012 12 $95.88 

June 11, 2012 13 $74.76 

July 10, 2012 14 $70.32 

John Schappert March 15, 2012 330,846 $4,284,588.04 

Mark Vranesh April 16, 2012 4,714 $54,357.13 

July 16, 2012 4,580 $22,510.70 

David Wehner March 30, 2012421 60,217 $769,139.70 

May 3, 2012 58,889 $517,604.87 

July 2, 2012 11,385 $62,731.35 

The CA State Action Plaintiffs allege that these trades also were improper.422  The 

Committee investigated each of these sales—two of which were discussed in the 

previous subsection.  None of these sales reflects potential insider trading.  Instead, 

421 In the Sandys action, Mr. Wehner is alleged to have made this sale on April 2, 
2013.  See Sandys VSDC ¶ 110, n.1.  In the CA State Action, the same sale is listed 
as having taken place on April 1, 2012.  See Federspiel FAC ¶ 19.  The actual sale 
date appears to have been March 30, 2012, based on Stock Administration 
documents.  Ex. G-9 (Stock Administration Summary).  On this date, the Company 
sold 60,217 shares on Mr. Wehner’s behalf “to cover tax withholding in connection 
with the vested restricted stock units.”  Ex. A-23 (Form 4 for Wehner, Apr. 3, 2012). 
422 Federspiel FAC ¶¶ 16, 18-19, 21, 22, 101; Sandys VSDC pg. 54, n.1.   
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each was an automatic sale under SEC Rule 16b-3 to pay tax upon the vesting of 

RSUs that were granted to these employees well before the Relevant Period.  The 

persons selling neither (a) exercised any discretion to direct the sales, nor (b) saw 

any proceeds from the sales.  The SEC Form 4 filed in connection with each of these 

sales states on its face that the sale was an automatic Rule 16b-3 sale.423  The 

Company’s Stock Administration records confirm the accuracy of the SEC filings, 

as did persons questioned by the Committee about the sales.  The Committee 

therefore concluded that these sales were not suspicious and could not support a 

claim for insider trading.   

D. CONSIDERATION OF PLAINTIFFS’ ALLEGATIONS 
REGARDING KNOWLEDGE OF MATERIAL ADVERSE 
INFORMATION 

In addition to reviewing the pertinent facts regarding the offerings and related 

sales described above, the Committee investigated each category of allegedly 

material adverse information from the Complaints.  As set forth below, the 

423 Each Form 4 also says that the sale was “to cover tax withholdings in connection 
with the vesting of restricted stock units.”  See Ex. A-19 (Forms 4 for Mr. Davis: 
Apr. 3, 2012; Apr. 17, 2012; July 3, 2012; July 17, 2012); Ex. A-20 (Forms 4 for 
Mr. Lee: Apr. 11, 2012; May 11, 2012; June 12, 2012; July 11, 2012); Ex. A-21 
(Form 4 for Mr. Schappert: Mar. 19, 2012); Ex. A-22 (Forms 4 for Mr. Vranesh: 
Apr. 17, 2012; July 17, 2012); Ex. A-23 (Forms 4 for Mr. Wehner: Apr. 3, 2012; 
May 4, 2012; July 3, 2012).  
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Committee concluded that Defendants did not have knowledge of allegedly material 

adverse information leading up to or at the time of the Secondary Offering. 

1. Allegations Regarding Decline in Performance 

Plaintiffs contend that Defendants knew Zynga’s games were experiencing 

declining metrics, yet they either misrepresented or failed to disclose this 

information.  Plaintiffs allege that Zynga kept “a close tab” on various key operating 

metrics, and that this metrics-driven approach to managing the business meant that 

the Defendants knew that Zynga was experiencing a “sharp drop-off” in users of its 

most profitable web games and that its business “was rapidly deteriorating.”424

These allegations are at the core of Plaintiffs’ contention that, at the time of the 

Secondary Offering, Defendants sold because of this purportedly negative 

information.  The Committee investigated these and related allegations and found 

that, at the time of the Secondary Offering, Zynga’s business was not deteriorating, 

and that Defendants were accordingly unaware of any supposed deterioration.  To 

the contrary, Defendants (and other witnesses) reported that they were bullish on 

Zynga’s prospects at the time of the SPO and believed the future was bright, 

424 Sandys VSDC ¶¶ 27, 53-54, 68-70; Federspiel FAC ¶¶ 7, 43-44; Graulich VDC 
¶¶ 41-42, 44, 48.  Plaintiffs do not challenge either the accuracy of the metrics or 
Zynga’s process for analyzing them (and their allegations assume the integrity of the 
numbers).  The Committee found nothing to suggest a reason to question the 
accuracy of the metrics or Zynga’s analytic processes.  
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particularly in light of the Company’s recent acquisition of OMGPOP and the 

anticipated near-term launch of several new games.  Taken as a whole, the metrics 

support these statements from Defendants.  It was only well into the Second Quarter 

of 2012 that certain metrics began to indicate serious negative trends in the business.  

Plaintiffs’ contrary allegations appear to be based on selective citation of individual 

metrics at specific points in time rather than a holistic look at the business over time. 

a) Overview of Zynga Metrics 

Each day, Zynga collected, reviewed and analyzed a vast amount of data, both 

from its own internal data collection efforts and from third parties such as AppData.  

Zynga touted its data-analytics capabilities—in particular its ability to “process and 

serve more than a petabyte of content for [its] players every day” that it “continually 

analyze[d].”425  To collect and analyze this data, Zynga’s former CTO, Mr. Lee, and 

his team created a database and set of analytics tools called Vertica, which housed 

(and continues today to house) literally trillions of items of data collected from 

Zynga’s games.426  Zynga stored all the data it could obtain concerning its games, 

regardless of whether it had a current use for the data.  Selected parts of the data set 

425 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 2.   
426 Tornow; Gettys; Lee. 
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were then collected into dashboards, which could be reviewed and analyzed.427  The 

data analyzed by Zynga included certain metrics discussed in Zynga’s Registration 

Statements for both its IPO and the SPO (as well as in other public filings).  These 

metrics include Bookings, daily active users (or “DAU”), monthly active users (or 

“MAU”), monthly unique users (or “MUU”), monthly unique payers (or “MUP”), 

and average daily bookings per average DAU (or “ABPU”).  Although Zynga 

tracked each of these metrics, Zynga internally viewed some metrics—in particular 

Bookings and DAU—as more important reflections of the Company’s health than 

others.428  Much of the remaining data was not automatically processed, though it 

was stored and could in theory have been called up, analyzed and collected into 

reports if needed.429  In addition to the Vertica system, third parties such as AppData 

published daily information on Zynga games, including its estimates of DAU and 

MAU.  AppData estimates are publicly available.430  According to Zynga, the 

information provided by third parties “can be volatile” and did not necessarily 

427 Lee.  Mr. Lee noted that there were “hundreds if not thousands of dashboards” of 
collected data.  
428 E.g., Pincus, Wehner, Vranesh, Lee. 
429 Lee.  A discussion of who could and did run reports of data is in Section VIII.D.1.f 
below.   
430 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 29. 
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“accurately reflect the actual levels of usage of [its] games across all platforms and 

may not correlate to [its] bookings or revenue from the sale of virtual goods.”431

(1) Key Financial Metrics 

As identified by Zynga and confirmed by persons interviewed, Zynga’s key 

financial top-line metric was Bookings.432  Bookings is a “non-GAAP financial 

measure that is equal to revenue recognized during the period in addition to the 

change in deferred revenue during the period.”433  It essentially measures sales of 

virtual goods to players.  Zynga used Bookings to evaluate its operations, create 

future operating plans, and assess Company performance.434  The people interviewed 

by the Committee agreed that Bookings was a closely followed metric.435

The SPO Prospectus defined revenue as a second important financial metric, 

though it noted that revenue is seen as less reflective of “sales activity in a given 

period” than Bookings.436  To determine revenue realized from Zynga’s sales of 

431 Id.
432 Id. at 41.  See also Tornow; Quejado & Young. 
433 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 41.  GAAP stands for Generally 
Accepted Accounting Principles.  Gross Bookings, another metric that Zynga 
internally tracks, refers to Bookings before payment of various fees including access 
charges for the Facebook platform.  Quejado & Young. 
434 Id. at 37.   
435 See, e.g., Lee; Wehner; Quejado & Young. 
436 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 41. 
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virtual goods, Zynga first recognizes the sale of virtual goods and mobile downloads 

as deferred revenue and then recognizes the revenue over the course of either the 

“estimated average payer life” or “as virtual goods are consumed.”437  To determine 

revenue from advertising, Zynga considers certain branded virtual goods and 

sponsorships as deferred revenue, and then recognizes that revenue over the 

estimated average life of the branded virtual good.438  Although Zynga emphasizes 

Bookings over revenues—because Bookings have both a financial and an 

operational component—Zynga warned that Bookings were “supplemental in 

nature” and should not be seen as a substitute for GAAP revenue or used to compare 

Zynga to other companies that may calculate bookings differently.439  Again, people 

interviewed by the Committee confirmed that internally, Zynga employees tended 

to focus more on Bookings and often used the terms “Bookings” and “revenue” 

interchangeably.440

A third financial metric tracked by Zynga was adjusted earnings before 

interest, tax, depreciation and amortization (“Adjusted EBITDA”).  “Adjusted 

EBITDA” is calculated as “net income (loss), adjusted for provision for income 

437 Id. at 38. 
438 Id. at 11. 
439 Id. at 37. 

440 Young & Quejado.   
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taxes; other income (expense), net; interest income; gain (loss) from legal 

settlements; depreciation and amortization; stock-based compensation and change 

in deferred revenue.”441  Both Zynga’s offering documents and its people agree that 

Adjusted EBITDA was less critical than Bookings in analyzing Zynga’s 

performance.442

(2) Operational Metrics 

The key operating metric for Zynga (as identified by both the SPO Prospectus 

and Zynga employees) was DAU.443  DAU is the number of individuals who play a 

Zynga game during a given day; it is used to gauge “audience engagement.”444

“Average DAUs” is calculated for a given period as the average of the DAUs over 

each day of that period.445

441 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 41.  The Company also internally 
tracked “Cash EBITDA.”  The difference between Adjusted EBITDA and Cash 
EBITDA is the timing of accruals and payments.  The figures tended to be very close 
to one another, and Mr. Wehner viewed the two measures as essentially 
interchangeable.  Wehner.   
442 Id.; Young & Quejado.   
443 Id. at 41; Tornow; Young & Quejado. 
444 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 41. If an individual played two 
different Zynga games on the same day, or played the same game on two different 
platforms, the Company would count that as two for purposes of its DAU 
calculation. 
445 Id. 
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MAU was another operating metric tracked by the Company, although it was 

not as consistently viewed as a useful indicator of Company health.446  MAU is used 

to gauge “total game audience size.”447  It is defined as “the number of individuals 

who played a particular game in the 30-day period ending with the measurement 

date.”  “Average MAUs” is calculated for a given period as the average number of 

MAUs at each month-end during that period.448

A third operational metric tracked by Zynga was MUU.  While MUU was not 

seen as a key metric internally, it was defined in the Prospectus as “the number of 

unique individuals who played any of our games on a particular platform in the 30-

day period ending with the measurement date” and was used to measure “total 

audience reach” across Zynga’s games.449  “Average MUUs” is calculated for a 

446 Id.; Tornow. 
447 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 41.   
448 Id. Average MAUs is less reflective of Company health.  First, if an individual 
played two different games, played the same game on two different platforms, or 
played the same game on two different social networks in the same 30-day period, 
Zynga would “double-count” that individual for MAU-calculation purposes.  Id.; 
Tornow.  Because users could be double-counted if they played on multiple 
platforms, this statistic did not really count “the number of individuals” who played, 
as it purported to reflect.  Second, this metric did not account for the fact that highly 
engaged users drove the bulk of Zynga’s Bookings.  Tornow.  Zynga was more 
interested in players who regularly played games than it was in having a large 
number of people playing at a much lower level of engagement.  Finally, MAU was 
not as “close to the pulse” as DAU because MAU moves much more slowly.  Id.
449 Id. at 42.  Thus, if a person played more than one Zynga game in a certain 30-day 
period, the person would be counted as one for MUU purposes.  An individual user 
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given period as the average number of MUUs at each month-end during that 

period.450

A similar metric, MUP, was defined as the unique players that make at least 

one payment through a payment method that allows Zynga to quantify the number 

of unique payers during the applicable month.  This is calculated as an average of 

the three months comprising the applicable quarter.451  Like MUUs, this metric was 

not universally viewed as particularly indicative of the Company’s health.452

Plaintiffs focus substantial attention on the metric known as ABPU.  ABPU 

is defined in the Prospectus as “(i) [Zynga’s] total bookings in a given period, 

divided by (ii) the number of days in that period, divided by, (iii) the average DAUs 

during the period.”453  The Prospectus called ABPU a key metric that is used to 

measure total monetization across all users of Zynga games, including through the 

who played a Zynga game on two different platforms might be counted as two 
MUUs if Zynga had insufficient data to determine that it was the same user.   
450 Id. 
451 Id.  Payers using a payment method that did not allow Zynga to determine whether 
the user was a unique payer were not included in MUP calculations.  If an individual 
player made a payment in a Zynga game on two different platforms within one 
period, the player was counted as two for MUP purposes.  Id. 
452 Young & Quejado. 
453 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 42. 
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sale of virtual goods and advertising.454  To many people interviewed by the 

Committee, ABPU was not the best metric for judging a game’s performance.455

This was because ABPU is a ratio, meaning that it can change (and potentially 

become misleading) if either side of the ratio is moving disproportionately.  For 

example, if DAU is increasing—normally something viewed as a positive (and 

something that is quite common when a game is first introduced because users flock 

to the new offering and try it for a time before buying)—ABPU will tend to decline.  

At the same time, if DAU is decreasing—something one normally might not wish to 

see—it can lead to an increase in ABPU.  This can (and does) occur as a game 

becomes more mature because, as described in the next section, the user base tends 

to decline over time but the users that remain are more active and tend to purchase 

454 Id.  Originally, ABPU was not included in the Registration Statement.  This was 
because people within Zynga considered the components of ABPU—DAU and 
Bookings—to be more indicative of current performance, for reasons discussed in 
text.  According to several people interviewed by the Committee, ABPU had not 
been seen as a key metric internally; instead, Zynga only began reporting ABPU 
after the SEC requested in comments on the IPO S-1 that Zynga develop the ratio.  
Compare IPO S-1 (July 1, 2011) at 47-49 (ABPU not mentioned) with IPO S-1/A 
(Sept. 21, 2011) at 49-50 (ABPU now included).  Indeed, several individuals stated 
that ABPU was added to satisfy the SEC and not because ABPU was regarded 
internally as hugely significant.  Wehner; Henricks; Giovanni.  But the Committee 
found it important that when Zynga added the metric, it termed ABPU a “key” 
metric.  Accordingly, and notwithstanding contrary assertions from some 
interviewed by the Committee, the Committee has considered ABPU a key metric 
for purposes of its deliberations. 
455 Tornow; Young & Quejado; Lee. 
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more virtual goods.  Furthermore, ABPU (and Bookings) can be affected by the type 

of game at issue.  The Committee was told by several people that, at the time, mobile 

games tended to have lower Bookings and ABPU because monetization of mobile 

games had not been worked out to the degree that web-based games had been.456

Accordingly, ABPU can be a more useful metric when calculated for a particular 

game, where the game’s age and other characteristics are known and can be factored 

into an overall performance analysis.  But the weighted ABPU across all of Zynga’s 

games was, according to some, not particularly meaningful.457  Consistent with this 

reported view, ABPU was not tracked in Zynga’s internal Finance Weekly reports.458

b) Zynga’s Business Cycle and Impact on Metrics  

The Committee learned of two features of Zynga’s business cycle that have 

an impact on Zynga’s metrics.  First, performance each quarter was typically back-

end loaded, meaning that Bookings tended to be higher in the third month of a 

quarter often due to “sales” or other promotions held near the end of each quarter.459

The Committee was consistently and credibly told that it was typical for a quarter to 

456 Peinsipp; Wehner; Schappert. 
457 Wehner; Giovanni.   
458 Wehner; see, e.g., Ex. D-11 (Finance Weekly, Mar. 4, 2012). 
459 See infra Section VIII.D.1.e.2.  
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start below internal projections and end consistent with expectations, and the data 

supported the assertion.460

Second, as alluded to in the discussion of ABPU, Zynga’s games and their 

usage experience a natural cycle.  In fact, Zynga could effectively model that cycle 

and develop its internal plans in light of the model’s predictions.461  According to 

numerous people interviewed by the Committee, it is routine that newly launched 

games experience an initial surge in users as people try a new game, resulting in an 

initial spiking of DAU.462  With time, and assuming the game is not modified in 

some way, the user metrics will start to level off, and eventually begin a gradual 

decline.463  With nearly every game, this progression eventually results in a core 

(smaller) group of loyal users who continue playing the game.  And it is these more 

engaged users who tend to purchase far more virtual goods.464  Some of Zynga’s 

people likened Zynga’s business to that of a movie studio, with Zynga having to 

460 Wehner; Schappert; Lee; Quejado & Young.   
461 See, e.g., Pincus; Lee. 
462 Lee; Wehner; Gordon; Ko. 
463 Lee; Wehner; Gordon; Ko; Pincus.  The risk factors in Zynga’s Forms S-1 for the 
IPO and the SPO discuss this cycle.  For example, Zynga disclosed that “[w]e lose 
paying players in the ordinary course of business” and that it “must constantly 
enhance, expand, or upgrade” games to “extend the life of our games.”  Ex. A-12 
(IPO Form S-1, July 1, 2011) at 16; see also Ex. A-16 (SPO Form S-1, Mar. 14, 
2012) at 14, 15. 
464 Lee; Pincus. 
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regularly and continuously launch games to ensure ongoing user engagement and 

growth.465

Zynga routinely worked to develop and release new game features in part to 

extend the natural lifetime of a game, and had done so with success.466  Zynga 

disclosed this feature of its business model, stating in its IPO and SPO Forms S-1 

that “[w]e regularly update our games after launch to encourage social interactions, 

add new content and features and improve monetization.”467  Zynga further stated 

that the “degree to which our players choose to pay for virtual goods in our games 

465 Ko; Wehner; Quejado & Young. 
466 Lee; Wehner; Gordon.  Zynga offered several examples of these successes in its 
Forms S-1.  Through enhancements post-launch, Zynga had managed to drive 
FarmVille to record revenue in the quarter ending March 31, 2011—two years after 
FarmVille was originally launched.  IPO Form S-1/A, Dec. 15, 2011 at 80-81; Ex. A-
16 (SPO Form S-1, Mar. 14, 2012) at 67-68.  For its FrontierVille game, launched 
in June 2010, Zynga released Thanksgiving-related missions in November 2010 that 
“increased engagement and bookings.” IPO Form S-1/A, Dec. 15, 2011 at 83; Ex. 
A-16 (SPO Form S-1, Mar. 14, 2012) at 71.  For Mafia Wars, released in June 2008, 
Zynga had issued new locales for users to play in throughout 2009 and 2011, which 
extended that game’s popularity.  IPO Form S-1/A, Dec. 15, 2011 at 84. 
467 IPO Form S-1/A, Dec. 15, 2011 at 80; Ex. A-16 (SPO Form S-1, Mar. 14, 2012) 
at 67.  As noted above, the Federspiel Plaintiffs rely on “Confidential Witnesses” to 
allege that Zynga “would take steps to change the games to increase revenue 
immediately” including “mak[ing] it more difficult to achieve certain objectives in 
a game unless the player spent more money.”  Federspiel FAC ¶¶ 73, 75.  Plaintiffs 
claim these actions somehow misled investors with regards to Zynga’s performance.  
Id. ¶ 70.  The Committee found nothing remotely problematic about these 
allegations.  They merely state features of Zynga’s business model, and were fully 
disclosed.  Ex. A-12 (IPO Form S-1, July 1, 2011) at 49; Ex. A-16 (SPO Form S-1, 
Mar. 14, 2012) at 43-44. 
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is driven by our ability to create content and virtual goods that enhance the game-

play experience” and cautioned that “[f]uture growth in audience and engagement 

will depend on our ability to retain current players, attract new players, launch new 

games and expand into new markets ….”468

c) Overview of Mr. Wehner’s Finance Weekly Emails 

The Committee analyzed the data from weekly financial update emails sent 

by Mr. Wehner.  In his (generally on) Sunday emails required by Mr. Pincus 

(discussed in Section VIII.A.1.a above), Mr. Wehner circulated reports titled 

“Finance Weekly.”469  These reports followed a generally standard format, providing 

a weekly update that reported Bookings for that quarter to date and projected 

Bookings for the quarter (in each case by game studio) and discussed various key 

metrics and issues.  The Finance Weeklies frequently incorporated the so-called 

468 Ex. A-12 (IPO Form S-1, July 1, 2011) at 49; Ex. A-16 (SPO Form S-1, Mar. 14, 
2012) at 44. 
469 See, e.g., Ex. D-6 (Finance Weekly, Jan. 29, 2012); Ex. D-10 (Finance Weekly, 
Feb. 26, 2012); Ex. D-12 (Finance Weekly, Mar. 11, 2012). Although the list of 
recipients varied somewhat from week-to-week, Mr. Wehner typically circulated the 
report to Messrs. Pincus, Meresman, Gupta and Vranesh, and Mr. Pincus’s “direct 
reports”—Messrs. Davis, Verdu, Lee, Chiang, Ko, Wehner, Karp, Schappert and 
Cottle and Ms. McCreary.  Mr. Meresman was typically the only non-officer Board 
member who received the report.  He believes he was provided with a copy because 
of his role as the Chair of the Audit Committee and his general request to 
Mr. Wehner when he assumed that role that he receive regular updates about 
financial developments at the Company. 
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Bookings Report for the week; Plaintiffs (who received the Bookings Reports for 

the Relevant Period as part of the Section 220 production by Zynga) reference 

portions of some Bookings Reports as purported evidence that Zynga’s metrics were 

declining.  The ABPU metric was not tracked in the Finance Weeklies or the 

Bookings Report.  Mr. Wehner told the Committee that the Finance Weeklies were 

intended to keep people at Zynga focused on the Company’s goals, to act as a 

prioritization tool, to communicate important facts to Mr. Pincus, and to assist the 

management team in its decision-making.470

The phrase Code Red appears in the Finance Weeklies.471  The Committee 

was consistently and credibly told that Mr. Wehner’s use of the term Code Red 

followed the Company’s overall use of the phrase, as discussed in Section VIII.A.1.b 

of this Report—that is, Mr. Wehner used the term as a way to get attention (including 

Mr. Pincus’s attention) or resources focused on a particular topic, and as a way to 

move an issue to a higher priority level for others.472  Contrary to Plaintiffs’ 

allegation, the term did not mean that an issue was unsurmountable, or that Zynga 

had failed with respect to the issue; and it was not an indication that Zynga would 

470 Wehner.  
471 See, e.g., Ex. D-4 (Finance Weekly, Jan. 15, 2012); Ex. D-6 (Finance Weekly, 
Jan. 29, 2012). 
472 Davis; Paul; Meresman; Gordon; Lee; Wehner. 
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miss the quarter.473  Mr. Wehner explained—and the Committee confirmed with a 

review of the Finance Weeklies over an extended period—that it was common for a 

quarter to appear “red” in the opening weeks or month of a quarter, and become 

“green” as the quarter progressed.474  Indeed, as discussed above, this was consistent 

with the Committee’s determination that a chart of Bookings over a quarter tended 

to reflect something of a hockey-stick shape in terms of when those Bookings came 

in over the quarter.  It was common for a quarter to start below internal projections 

and to end at or above expectations.  The Committee found credible Mr. Wehner’s 

statement that Zynga purposefully tried to set ambitious goals and therefore would 

often be in a “Code Red” at the beginning of each quarter.  Indeed, he asserted that, 

if Zynga was not in a state of “Code Red” early in a quarter, it suggested that the 

Company’s internal goals were not sufficiently ambitious.475

473 Wehner; Pincus; Lee. 
474 Wehner.  The same was true of matters other than metrics addressed in Finance 
Weeklies—i.e., that they might be tagged “red” or “P0” at one point, resulting in a 
reallocation of attention or resources to the matter, with the issue later being tagged 
“yellow” or “green” or disappearing from task lists altogether as the issue was 
resolved. 
475 Wehner. 
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d) Financial Projections in the January Plan and April 
Update 

Plaintiffs allege that Defendants did not believe, or alternatively could not 

reasonably have believed, that the Company would be able to meet its January Plan 

or April Update, for the First and Second Quarters of 2012, or for 2012 as a whole.476

Plaintiffs specifically allege that the Bookings reports demonstrate that Defendants 

knew that the projections in the January Plan were not achievable.477  Plaintiffs allege 

that, accordingly, Defendants knew that the January Plan and the April Update were 

unduly optimistic.478  Plaintiffs rely on these allegations to claim that Defendants 

nevertheless provided public guidance that was “based on” the financial plans and 

therefore overly optimistic.479

476 Sandys VSDC ¶¶ 42-44, 109, 122.  As discussed below, financial plans were 
presented to the Board annually and updated quarterly, but they were not publicly 
disclosed.  Wehner.  The plans included both quarterly and annual projections.  Ex. 
C-14 (January Plan) at 9; Ex. C-15 (April Update) at 3.  Zynga did provide guidance 
to investors based on the 2012 plan, but the guidance was annual—that is, for the 
whole of 2012—not just for the quarter.  Ex. A-3 (Zynga Press Release, Feb. 14, 
2012); Ex. A-7 (Zynga Press Release, Apr. 26, 2012).  The guidance was lower than 
the internal plan because, as the SLC was told, the plan was intended to reflect 
“stretch” goals for the game studios.  Wehner; B. Smith.  Various securities analysts 
that followed Zynga issued their own forecasted expectations for Zynga’s First 
Quarter of 2012 and other periods; but again Zynga itself issued no quarterly 
guidance for the First Quarter or any other quarter.  
477 Id. ¶¶ 42, 43, 44, 46, 51. 
478 Id. ¶¶ 47, 86, 109, 122, 131. 
479 Id. ¶¶ 49-51. 
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The Committee analyzed Zynga’s 2012 financial plans and the Company’s 

annual guidance.  It concludes that the January Plan and April Update were the result 

of a rigorous process and that its output was not merely believed but used to support 

myriad operational and investment decisions by the Company.  In the totality of the 

circumstances, Plaintiffs’ contrary allegations are not consistent with evidence and 

are in fact implausible. 

Putting aside the hundreds of millions of dollars that Zynga was at that time 

investing in infrastructure and personnel, and the implausibility of doing these things 

when one purportedly knows that the business is in sharp decline, it makes no sense 

to believe that the Secondary Offering would have gone forward unless Zynga 

management and the Underwriters (following their diligence) believed that Zynga 

would meet or exceed analysts’ expectations for financial performance in the First 

Quarter of 2012, and that its Second Quarter looked positive as well.  The Committee 

found nothing to suggest that the Defendants, and in particular Mr. Pincus with his 

ongoing ownership of more than 94 million Zynga shares, conspired to sell a portion 

of their shares knowing that they would soon be found out; knowing that years of 

litigation would ensue; knowing of the impending hit to their credibility with 

securities analysts and investors, and to their public reputations; and knowing that 

their personal wealth could decline in numbers that dwarf the purportedly illicit 
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profits gained through the Secondary Offering.480  Instead, the Defendants in their 

interviews with the Committee conveyed precisely the opposite.  They had been 

genuinely very optimistic about Zynga’s prospects, and they believed their modeling 

gave a solid basis for their projections.  Obviously, the projection for the Second 

Quarter missed the mark.  But Defendants’ reactions to that fact—and the reactions 

of others in management and others involved with developing the forecasts but who 

are not Defendants—is inconsistent with the misconduct Plaintiffs allege.  Instead 

to this day, some five-and-one-half years later, there is upset, embarrassment, and 

even incredulity, at the outcome.  The Defendants’ reactions, in other words, line up 

far more closely with what common sense suggests—that Plaintiffs’ alleged scheme 

is implausible—than it does with Plaintiffs’ theory that the Defendants, individually 

and collectively and in collaboration with other Non-Defendants, developed an 

elaborate scheme to push through the Secondary Offering when they knew serious 

negative news would have to be revealed in barely four months’ time. 

The January Plan and the April Update included both quarterly and annual 

projections with respect to anticipated Bookings, among other data.481  The January 

480 In Mr. Pincus’s case, a $2 stock price decline from March 2012 levels reduced 
the value of his Zynga stock by more than he is alleged to have improperly gained 
by his sale into the Secondary Offering. 
481 See generally Ex. C-14 (January Plan) at 9; Ex. C-15 (April Update) at 3.  
Mr. Wehner explained that Zynga’s January Plan and April Update included “stretch 
goals” for the game studios, and that while management thought the numbers were 
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Plan projected a total of $1.511 billion in Bookings for full year 2012, about $107 

million higher than analysts’ consensus expectations at the time.482  The April 

Update forecasted a modest increase in anticipated Bookings to $1.537 billion.483

The table below shows the Bookings forecasts by quarter from the January Plan and 

the April Update:484

Zynga 
Financial 

Plan Quarter 1 Quarter 2 Quarter 3 Quarter 4 Total 
January 

Plan 
$ 328.1 
million 

$ 364 
million 

$ 391.9 
million 

$ 427.5 
million 

$ 1.5115 
billion 

April 
Update 

$ 329.2 
million 

(Actuals) 

$ 357.1 
million 

$ 406.8 
million 

$ 443.9 
million 

$ 1.537 
billion 

As part of its examination of the bona fides of the internal January Plan and 

April Update, the Committee analyzed Zynga’s process to create its internal 

financial plan.  The Committee found that Zynga utilized a regular, well-controlled, 

bottom-up process implemented in a manner consistent with the practices employed 

by experienced planning professionals in well-controlled financial organizations.485

achievable, actual guidance given to investors was more conservative and below the 
internally forecasted numbers. 
482 Ex. C-14 (January Plan) at 9. 
483 Compare Ex. C-14 (January Plan) at 9 with Ex. C-15 (April Update) at 3.  The 
increase was attributed primarily to the addition of OMGPOP.  Wehner; Pincus.
484 Ex. C-14 (January Plan) at 9; Ex. C-15 (April Update) at 3. 
485 B. Smith; Wehner.  
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That process yielded a reliable plan that management and the Board utilized as a 

basis for significant decisions.486  Perhaps most significantly, and contrary to 

Plaintiffs’ allegations, Zynga in fact exceeded the January Plan in the First Quarter 

for its Bookings metrics, the primary metric that it released publicly.487

Forecasts for how games would perform originated with the teams responsible 

for developing and maintaining the games.488  The project managers for these teams 

had the best information about how the games under their supervision would perform 

and what revenue they could generate.489  For new games, which did not have a track 

record from which to estimate their performance, the project managers derived 

forecasts using models that combined data from early testing of the games and the 

486 As explained in Section VIII.D.1.e.1 infra, the Committee further found that 
Plaintiffs’ focus on snapshots from the financial data in the Section 220 production, 
which might be read in isolation and at a unique point in time to suggest that Zynga 
may not meet the plan, was disingenuous; a more comprehensive review of the data 
Plaintiffs received demonstrates that for much of the Relevant Period Zynga 
expected to exceed the January Plan in the First Quarter.   
487 Ex. D-16 (Finance Weekly, Apr. 8, 2012). The plan also included the metric 
Gross Bookings, which was not publicly disclosed.  Quejado & Young; Zynga Press 
Release (Feb. 14, 2012); Ex. A-7 (Zynga Press Release, Apr. 26, 2012).  
Nonetheless, in the First Quarter, Zynga achieved 98.5% of the plan’s Gross 
Bookings number.  Ex. D-16 (Finance Weekly, Apr. 8, 2012).  Results show that 
Zynga also hit the plan’s projection for Adjusted EBITDA.  Id. 
488 B. Smith; Wehner; Gettys; Tornow. 
489 B. Smith; Gettys; Lee. 
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track records for similar existing games.490  Game studios were asked to generate so-

called OKR numbers—for Objectives and Key Results—and these numbers were by 

design stretch figures.491

After receiving the forecasts from the games teams, Zynga’s FP&A Group 

evaluated these projections to ensure they were reasonable, as did senior 

management.492  The original forecasts from games teams could be optimistic, and 

FP&A “kicked the tires” to ensure the forecasts held up.493  FP&A would ask 

questions about assumptions underlying the forecasts and consider whether the 

forecasts were in line with their expectations.494  FP&A would also review past 

metrics for games and gather information from Zynga’s database for their 

evaluations.495  While this process could either increase or decrease a studio’s 

proposed OKR forecast, it more commonly resulted in FP&A reducing the games 

teams’ projections.496  FP&A developed figures based on the studios’ OKRs of 

490 B. Smith; Ko; Gettys; Lee. 
491 Wehner; Quejado & Young. 
492 B. Smith; Quejado & Young. 
493 B. Smith; Quejado & Young. 
494 B. Smith; Gettys. 
495 B. Smith. 
496 B. Smith; see also Quejado & Young. Although the FP&A Department could trim 
projections from the games teams, the Department was not empowered to tell the 
games teams that their projections were too low.  B. Smith.  
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Bookings that FP&A believed would be achieved to an 80% and 60% level of 

confidence.497  After FP&A evaluated the estimated projections from the games 

teams and reached a proposed projection, the January Plan went through multiple 

iterations with Messrs. Wehner, Schappert and Pincus providing input.498  Although 

senior management at times pushed certain games teams to perform better than their 

initial projections suggested, FP&A generally did not change the numbers, even if 

games teams raised their OKR projections.499  Games teams were not compensated 

based on their performance (though some resource allocations were driven by the 

plan).500  Nor was there undue pressure on either the games teams or FP&A to 

increase the projections.501  Although FP&A had final say on the targets, the process 

was iterative, and the games teams had significant input into the numbers.502

Numerous people interviewed, including FP&A personnel themselves, told the 

Committee that FP&A employed an approach consistent with best practices in 

497 Quejado & Young. 
498 B. Smith; Wehner. 
499 B. Smith. 
500 B. Smith; Gettys; Ex. D-17 (Finance Weekly, Mar. 17, 2012). 
501 B. Smith; Gettys; Ex. D-17 (Finance Weekly, Mar. 17, 2012). 
502 B. Smith; Wehner. 
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financial planning, and generally was conservative about setting targets for the 

individual games teams.503

The final forecasts from the games teams were rolled up into the total 

company Bookings projection.504  Inputs for new (unlaunched) games were added to 

the total Company plan,505 but targets for unlaunched games were generally small 

because launch dates for new games were inherently uncertain and because new 

games usually generated low Bookings for a period post-launch until they 

established a more steady user base that tended to purchase more virtual goods for 

those games; accordingly Bookings tended to increase over time post-release, rather 

than immediately.506

The planning process in early 2012 followed Zynga’s standard, bottom-up 

process.507  As in previous years, the January Plan ultimately included “stretch” 

numbers.  Having a stretch target was seen as an important management tool to push 

503 B. Smith; Wehner; Quejado & Young; Gettys; Pincus. 
504 B. Smith; Wehner.  The plan did not include potential acquisitions that Zynga 
anticipated.  B. Smith; Schappert. 
505 B. Smith. 
506 Pincus; Wehner; Lee. 
507 B. Smith. 
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Zynga game studios to grow rather than to settle for lower performance.508  And 

although it was based on “stretch” OKR numbers, the January Plan nevertheless 

reflected projections that the Company had 80% confidence in achieving and that 

Zynga management believed were achievable.509  For management, the 80% 

confidence level provided sufficient confidence to support a “solid expectation” 

while still providing the Company with growth for the year and upside potential from 

the plan.510  The Committee heard, credibly and from multiple sources, that the 

January Plan and April Update as presented to the Board reflected Zynga 

management’s best view of how 2012 would turn out as of their respective 

presentation dates.511  Zynga management updated the plan each quarter with the 

actual numbers from the quarter just concluded as well as with trends they were 

seeing and new information from the operating groups and games teams.512

The Committee heard, too, that people outside of the planning process 

considered the January Plan and April Update to be achievable, with upside potential 

508 B. Smith; Wehner. Ben Smith, a former member of Zynga’s FP&A Department, 
told the Committee that “stretch” numbers are typical in plans for other businesses 
as well.  B. Smith. 
509 B. Smith; Wehner. 
510 B. Smith; Wehner; Lee. 
511 B. Smith; Wehner; Pincus; Lee. 
512 B. Smith; Wehner. 
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from the plan numbers.513  In particular, other members of management and the 

Board believed that the January Plan and April Update represented the accurate 

projections as of the time of their development.514  Furthermore, there was objective 

confirmation of these statements:  Zynga used the January Plan and April Update to 

inform real-world decision-making.  Among other things, the optimism about 

Zynga’s future reflected in the January Plan led Zynga to move forward with the 

purchase of another building, at 650 Townsend Street in San Francisco, to 

accommodate growth.  Rather than lease, Zynga elected to spend up to $233.6 

million to purchase that building (and then to spend a substantial additional sum for 

improvements).  As Mr. Wehner noted in his March 4 Finance Weekly, the purchase 

“will give us immediate access to an extra 50K square feet of vacant space.”515

Zynga needed that space because it was continuing to hire additional 

personnel at a rapid pace.  As noted, in the first six months of 2012 alone, Zynga’s 

employee base grew approximately 11%, from 3,183 to 3,526 employees.516  Finally, 

513 Pincus. 
514 Pincus. 
515  Ex. D-11 (Finance Weekly, Mar. 4, 2012).  The purchase actually closed on 
April 2, 2012, right after the SPO, at a final purchase price of $228 million.  See 
Form 8-K (Apr. 6, 2012). 
516 See Ex. D-3 (Finance Weekly, Jan. 8, 2012); Ex. D-27 (Finance Weekly, July 8, 
2012).   
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as Mr. Lee discussed, Zynga was spending literally hundreds of millions of dollars 

to develop, expand, and outfit two data centers.517  Zynga had relied on between 

25,000 and 30,000 servers held by Amazon Web Services.  But Mr. Lee explained 

that over time, Zynga found that there were reliability issues with that 

arrangement—and that outages had impacts on players that Zynga very much 

wanted to avoid.518  Finding it much more stable to house Zynga games and related 

data at its own data centers, Zynga undertook this huge investment as well.519

Expansion of headcount, data centers and real estate are but three examples—

but very clear examples—of substantial investment in the future.  And whether tied 

specifically to the January Plan or not, they reflect the belief within Zynga 

management and its Board that Zynga’s future prospects were bright and that growth 

would continue.  They are actions inconsistent with the theory underlying Plaintiffs’ 

claims. 

Finally, the January Plan and April Update informed the guidance Zynga 

provided to investors.  For the annual guidance that Zynga offered in February 2012 

517 Lee. 
518 Lee. 
519  Zynga launched its Vantage Data Center in February 2012, with 75 high-density 
racks, 3,000 servers, and the ability to support more than 16.5 million DAU.  Ex. E-
19.  Although the project had been started in 2011, the build-out remained a 
significant capital budget item in 2012, with a plan to spend more than $100 million 
that year.  Ex. E-3; see also Lee.  
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and the update in April 2012, Zynga took the internal plans and trimmed their 

expectations somewhat.520  The Bookings guidance provided in February was a 

range of between $1.35 billion to $1.45 billion, which was less than the January 

Plan’s projection of $1.511 billion.521  In the April Update, Zynga increased its 2012 

guidance to a range of $1.425 billion to $1.5 billion, again below the April Update’s 

projection of $1.537 billion.522  In other words, the only publicly disclosed 

predictions of Zynga’s performance had undergone several rounds of evaluation and 

conservative adjustment before release. 

e) Performance of Metrics During the Relevant Period 

With this as background, the Committee examined Plaintiffs’ allegations that 

Zynga’s business was “rapidly deteriorating” and experiencing a “sharp drop-off” in 

the run-up to the Secondary Offering.523  Based on its investigation of the data, the 

Committee concludes that Plaintiffs’ allegations are unsupported by the facts.   

520B. Smith; Wehner; Pincus. 
521 Compare Ex. A-3 (Zynga Press Release, Feb. 14, 2012) with Ex. C-14 (January 
Plan) at 9. 
522 Compare Ex. A-7 (Zynga Press Release, Apr. 26, 2012) with Ex. C-15 (April 
Update) at 3. 
523 See, e.g., Sandys VSDC ¶¶ 1; Graulich VDC ¶ 48; Federspiel FAC ¶¶ 69, 70. 
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(1) Financial Metrics During the Relevant Period 

Plaintiffs discuss several metrics—including Bookings, gross bookings, and 

Adjusted (or Cash) EBITDA—and allege that these metrics showed that Zynga’s 

performance in the First Quarter of 2012 was declining.524  The Committee reviewed 

Zynga’s financial metrics during this period and determined that Zynga generally 

met or exceeded financial analysts’ expectations for its key financial metrics, as well 

as the internal projections in the January Plan.   

The Finance Weeklies during the First Quarter show that the metrics identified 

by Plaintiffs were trending upward through the First Quarter and prior to the 

Secondary Offering.  For each of these metrics, the “call” number—that is, the 

number updated each week to reflect FP&A’s best current estimate of where Zynga 

was likely to end the quarter as to that metric—week-by-week was: 

Source525 Gross Bookings Bookings 
Cash 

EBITDA 
1/15/2012 Finance Weekly $432.8 million  $313.5 million $64.6 million 
1/29/2012 Finance Weekly $424 million $307 million $59.8 million 
2/4/2012 Finance Weekly $423.2 million $306.4 million $62.3 million 

524 See, e.g., Sandys VSDC ¶¶ 43, 44, 51, 89. 
525 Ex. D-4 (Finance Weekly, Jan. 15, 2012); Ex. D-6 (Finance Weekly, Jan. 29, 
2012); Ex. D-7 (Finance Weekly, Feb. 4, 2012); Ex. D-8 (Finance Weekly, Feb. 11, 
2012); Ex. D-9 (Finance Weekly, Feb. 18, 2012); Ex. D-10 (Finance Weekly, Feb. 
26, 2012); Ex. D-11 (Finance Weekly, Mar. 4, 2012); Ex. D-12 (Finance Weekly, 
Mar. 11, 2012); Ex. D-17 (Finance Weekly, Mar. 17, 2012); Ex. D-14 (Finance 
Weekly, Mar. 25, 2012); Ex. D-15 (Finance Weekly, Apr. 1, 2012); Ex. D-16 
(Finance Weekly, Apr. 8, 2012); Ex. C-14 (January Plan) at 9. 
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Source525 Gross Bookings Bookings 
Cash 

EBITDA 
2/11/2012 Finance Weekly $431.5 million $314.1 million $69.3 million 
2/18/2012 Finance Weekly $437.2 million $318.1 million $77.5 million 
2/26/2012 Finance Weekly $434.5 million $316.2 million $72.6 million 
3/4/2012 Finance Weekly $435 million $316.6 million $73.2 million 
3/11/2012 Finance Weekly $440 million $320.3 million $84.4 million 
3/17/2012 Finance Weekly $439.5 million $319.9 million $83.7 million 
3/25/2012 Finance Weekly $445 million $325.9 million $86.7 million 
4/1/2012 Finance Weekly $446.2 million $327 million $80.5 million 
4/8/2012 Finance Weekly $446.2 million  $329.2 million $86.4 million 

January Plan First 
Quarter 2012 

$453 million $328.1 million $83.8 million 

In other words, despite fluctuations up or down on these call figures week to 

week, the trend lines on these metrics was generally up through the First Quarter.  

And the final numbers showed that Zynga had exceeded the internal January Plan 

projections on Bookings and Cash EBITDA.526  More significantly, Zynga’s actual 

Bookings for the First Quarter exceeded analysts’ expectations for Bookings by $10 

million.527  Furthermore, all of these figures showed solid quarter-over-quarter 

growth when compared with the quarter ended December 31, 2011 and year-over-

526 Ex. C-14 (January Plan) at 9; Ex. D-19 (Finance Weekly, Apr. 29, 2012).  There 
was slight softness in the gross bookings for the First Quarter, but Zynga still 
achieved 98.5% of the January Plan figure.   
527 Compare Ex. D-16 (Finance Weekly, Apr. 8, 2012) with Ex. C-14 (January Plan) 
at 9.  As discussed in Section VI.C, NERA determined that Zynga’s weekly call for 
First Quarter Bookings surpassed analysts’ expectations at the time of the SPO, and 
the call for Second Quarter Bookings surpassed analysts’ expectations for weeks 
into the Second Quarter (and so following the SPO). 
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year growth when compared with the First Quarter of 2011.528  Far from reflecting a 

“rapid deterioration” of the business, the First Quarter 2012 numbers were viewed 

internally as, and were, excellent.529  And because Zynga achieved these numbers 

without the usual array of promotions that had sometimes been used in past quarters, 

see below, and because of the then-recent OMGPOP acquisition, Zynga 

management felt it was entering the Second Quarter in exceptionally fine shape.  

This was why the report from virtually everyone interviewed by the Committee was 

that the mood within Zynga was very optimistic as the First Quarter (and the 

Secondary Offering) closed.530

Plaintiffs rely on some weekly Bookings Reports,531 which are generally 

included in the Finance Weeklies, to claim that Defendants could not reasonably 

have believed that the Company would meet the projections in the January Plan 

presented to the Board.532  Plaintiffs also rely on two Corporate FPA weekly 

528 Ex. A-7 (Zynga Press Release, Apr. 26, 2012).  Again, and significantly, Plaintiffs 
do not allege that Zynga’s reported numbers (or its internal figures) were false.  
Sandys VSDC ¶¶ 85-86; Federspiel FAC ¶ 63; Graulich VSDC ¶41. 
529 Ex. D-15 (Finance Weekly, Apr. 1, 2012); Ex. D-16 (Finance Weekly, Apr. 8, 
2012); see, e.g., Lee; Vranesh; Pincus; Wehner; Schappert; Katzenberg; Gordon; 
Davis. 
530 See, e.g., Vranesh; Gordon; Lee; Wehner; Schappert; Pincus; Davis. 
531 The Sandys Plaintiff received the Bookings Reports as part of the 220 Production.   
532 See, e.g., Sandys VSDC ¶ 42. 
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spreadsheets dated January 12 and February 3, 2012 to claim that Defendants “were 

aware in early 1Q2012 of the significant possibility that there could be an extreme 

departure of the Company’s actual results from the projections publicly 

announced.”533  But Plaintiffs’ reliance on those particular—and notably early-in-

the-quarter—snapshots of Zynga’s First Quarter performance cannot change that 

Zynga achieved the First Quarter stretch targets for Bookings and EBITDA that 

Plaintiffs allege were unachievable.  Moreover, the April Update not only reiterated 

the forecast in the January Plan but showed the Company was likely to do better for 

the year as a whole.  The Committee saw nothing to undermine the integrity of the 

work underlying the April Update.   

Finally, Zynga’s metrics were sufficiently strong in the First Quarter that 

Mr. Wehner instructed the games teams to stop sales and other revenue-generating 

promotions in March—a feature of the third month of most quarters—because of his 

confidence in Zynga’s performance in the First Quarter.534  The Committee was told 

consistently in interviews that these end-of-quarter promotions, while yielding short-

term Bookings increases, could also decrease Zynga’s Bookings into the following 

533 Id. ¶¶ 43, 45.  Plaintiffs mischaracterize the relationship between the January Plan 
presented to the Board, the “call” for the quarter, and the publicly announced annual 
Bookings guidance.  See Sandys VSDC ¶¶ 45, 50-51.  Only the latter of these was 
ever publicly announced.  Wehner. 
534 Davis; Wehner; Pincus. 
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quarter (described by some Zynga employees as a “hangover period” because 

players had already filled their virtual “wallet” during the sale).535  Mr. Wehner’s 

instructions to halt promotions at the end of the First Quarter further supports that 

the metrics were trending up, not down, at the time of the Secondary Offering, and 

that Zynga was confident moving into the Second Quarter.536

(2) Operating Metrics Through the First Quarter 

Zynga’s operating metrics were additional persuasive evidence that Zynga’s 

game performance during the Relevant Period was trending upward, not downward.  

On a weekly basis in the quarter leading to the Secondary Offering, Zynga internally 

reported the following numbers for its key operating metrics:  

535 Tornow; Pincus. 
536 The Federspiel Plaintiffs include allegations from two of their “confidential 
witnesses” to the effect that Zynga achieved its number through use of such 
promotions, not actually alleging why conducting a sale would somehow be 
inappropriate or wrongful conduct.  Federspiel FAC ¶¶ 70, 72, 73.  The allegations 
are interesting (and inaccurate as they relate to the First Quarter); Mr. Wehner 
instructed the games teams to discontinue sales and promotions at the end of the 
First Quarter.  Indeed, in marked contrast with the Plaintiffs’ allegations, 
Mr. Wehner’s instructions resulted in an anonymous whistleblower complaint the 
day before the Secondary Offering became effective alleging that Zynga was 
“dumb[ing] down” games and not running the normal range of promotions, 
supposedly to keep earnings low for the First Quarter.  See Wehner; Pincus; see also 
Ex. C-13 (Board Meeting minutes, April. 18, 2012).     
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Finance Weekly 
Date537 DAU DUU538 MAU MUU 

01/01/2012 56.7 million 45 million 256.9 million 164.3 million 

01/08/2012 56.7 million 45 million 254.9 million 164.1 million 
01/15/2012 58.7 million 46 million 253.1 million 163.4 million 
01/22/2012 59.6 million 46 million 253.2 million 164.1 million 
01/29/2012 65.3 million 48 million 264.4 million 165.8 million 
02/04/2012 65.7 million 49 million 271.2 million 168.4 million 
02/12/2012 66.8 million 49 million 276.3 million 170.5 million 
02/19/2012 65.7 million 49 million 280.3 million 172.4 million 
02/26/2012 64.5 million 49 million 281.9 million 174.1 million 
03/04/2012 66.6 million 50 million 282.2 million 175.2 million 
03/11/2012 64.3 million 49 million 281.1 million 175.9 million 
03/17/2012 63.4 million 48 million 279.6 million 175.9 million 
03/25/2012 65.7 million 48 million 283.5 million 176.4 million 
04/01/2012 66.1 million 49 million 285.1 million 177.0 million 

As the table above reflects, and again with what were described as normal 

fluctuations week by week, the overall trend through the First Quarter was an 

increase in Zynga’s DAU, MAU, and MUU metrics.  And again, the metrics that 

were most important to Zynga and that appear in its Finance Weeklies—specifically 

537 Ex. D-2 (Finance Weekly, Jan. 1, 2012); Ex. D-3 (Finance Weekly, Jan. 8, 2012); 
Ex. D-4 (Finance Weekly, Jan. 15, 2012); Ex. D-5 (Finance Weekly, Jan. 22, 2012); 
Ex. D-6 (Finance Weekly, Jan. 29, 2012); Ex. D-7 (Finance Weekly, Feb. 4, 2012); 
Ex. D-8 (Finance Weekly, Feb. 12, 2012); Ex. D-9 (Finance Weekly, Feb. 19, 2012); 
Ex. D-10 (Finance Weekly, Feb. 26, 2012); Ex. D-11 (Finance Weekly, Mar. 4, 
2012); Ex. D-12 (Finance Weekly, Mar. 11, 2012); Ex. D-13 (Finance Weekly, Mar. 
17, 2012); Ex. D-14 (Finance Weekly, Mar. 25, 2012); Ex. D-15 (Finance Weekly, 
Apr. 1, 2012). 
538 Mr. Wehner does not specify an exact number for DUUs in his Finance Weeklies.  
He instead provides a chart that displays a “rounded” number for DUUs.  That 
rounded number is used here.  
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DAU and Bookings—were above Street expectations going into the Secondary 

Offering.539

Furthermore, the upward trend observed during the First Quarter of 2012 

showed substantial quarter-over-quarter growth in these metrics.  DAU was up 20% 

from the Fourth Quarter of 2011; MAU was up more than 21%; MUU was up nearly 

19%; and MUP increased nearly 21%.  And these were increases over what had been 

an excellent Fourth Quarter of 2011.  The metrics also exhibited generally solid year-

over-year growth as well.540

The only metric that decreased quarter-over-quarter in the final period leading 

up to the Secondary Offering was ABPU.  To Plaintiffs, this fact negates every other 

piece of positive news and constitutes full support for their “rapid-deterioration-of-

the-business” theory.  The Committee cannot agree.  As discussed above, ABPU is 

calculated by dividing Bookings, over the number of days in the period at issue, over 

the average DAUs during that period.541  Because DAUs increased substantially—

approximately 20% over the previous quarter—while Bookings increased only 7%, 

the ratio of Bookings/DAU must, as a matter of simple arithmetic, have declined.542

539 Wehner; see also Section VIII.D.1.e.   
540 See Ex. A-18 (Form 10-K, Feb. 25, 2013) at 43.  
541 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 42. 
542 Zynga publicly attributed the lower growth in Bookings to the “rapid growth in 
mobile.”  Ex. A-10 (Transcript of Investor Call, Apr. 26, 2012) at 6.  The Committee 
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But as explained above, a decline in ABPU does not necessarily reflect deterioration 

of the business.  And in this case, the Committee concluded that, viewed from the 

pre-Secondary Offering perspective, the decline in ABPU did not reflect a problem 

with the business, indicate other issues with Zynga’s financial or operating metrics, 

or constitute a “red flag” for Defendants.  Particularly with new mobile games 

coming on line, the key focus was properly on DAU, which grew substantially 

quarter-over-quarter.  As noted, new users tend not to immediately purchase virtual 

goods; monetization takes time and longer-term engagement.  This was particularly 

so with mobile games where monetization was more difficult.  Management’s 

emphasis was on increasing DAU, with Bookings expected to follow.543

Ultimately, Plaintiffs’ allegations are based on an inappropriately narrow 

examination of Zynga’s business.  Plaintiffs’ focus on a single metric at a discrete 

point in time does not accurately reflect either the overall health of the Company, or 

the views of Defendants as to the status of Zynga at that time.  Nor does the point 

estimate of a single metric on a single day constitute a trend.  In particular, the 

found this explanation credible.  Indeed, with five years of hindsight and based on a 
number of the interviews conducted by the Committee, the Committee suspects that 
the transition of users to a mobile platform was actually more significant, and more 
rapid, than had been realized in 2012, and may in fact have been part of the reason 
for Zynga’s disappointing Second Quarter 2012 performance. 
543 See Lee. 
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Committee notes that Mr. Sandys cites to two Corporate FPA Weekly reports—

January 12, 2012 and February 3, 2012—but disregards the remaining Corporate 

FPA Weekly reports (or Bookings Reports documents that were part of the Section 

220 Production to him) that contradict his assertion that game performance metrics 

were trending downward.544  The Committee did not and does not focus exclusively, 

say, on data from March 4, 2012 (when ABPU exceeded the Fourth Quarter 2011 

number) to argue that Plaintiffs are wrong.  This is because individual metrics do 

not exist independently in a vacuum; to gain an accurate view of the Company’s 

health, multiple metrics must be considered.545  Indeed, this is why the Company 

tracked (and tracks) multiple metrics.   

f) Perceptions Entering the Second Quarter of 2012 

With Zynga’s solid First Quarter performance and the acquisition of Draw 

Something, Zynga management anticipated, as of the time of the Secondary 

Offering, that the Company’s success would continue into and through the Second 

Quarter.546  As discussed above, performance had been strong in the First Quarter.  

Going into April, management continued to believe that Zynga’s performance would 

trend up, as evidenced by its decision, following the quarterly update process by 

544 See, e.g., Ex. E-52; Ex. E-68; Ex. E-71. 
545 Wehner; Pincus.    
546 Davis; Wehner; see also supra Section VIII.D.1. 
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FP&A, to increase the 2012 financial plan.547  And Zynga acted on this optimism by 

continuing its investments in: (i) new infrastructure (including its new building at 

650 Townsend and its new data centers), (ii) increased headcount, and (iii) game 

development and acquisition, including reworking and improving the Draw 

Something game.548

Based on the April Update, Zynga elected to increase its 2012 Bookings 

guidance, a move that the Committee noted Zynga was in no sense required to make.  

Indeed, it is implausible that, had Messrs. Pincus, Schappert and Wehner believed 

that its April Update was unachievable, they would have compounded Zynga’s 

predicament by increasing guidance.  Accordingly, and based on the information 

provided to the Committee concerning the April Update and its preparation, the 

Committee is convinced Zynga would not have voluntarily increased guidance 

absent genuine belief among senior management that, as was consistently reported 

to the Committee, the April Update reflected the FP&A Group’s best estimate of 

Zynga’s likely 2012 performance, and that the new, higher guidance based on the 

April Update was achievable. 

547 See Section VIII.D.1.d. 
548 See supra Sections VIII.D.1.d; see infra Section VIII.D.3. Zynga acquired three 
businesses in the Second Quarter: Wild Needle, Inc.; Software LLC; and Buzz 
Monkey, Inc.  See Appendix E. 
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The Committee is satisfied that this optimism about the Second Quarter 

continued until mid-May.  Into the Second Quarter, through April and into May, the 

internal call for Bookings consistently exceeded Street estimates for Second Quarter 

Bookings.549  And while Mr. Wehner’s Finance Weeklies noted some areas of risk 

and included some expressions of concern about certain games or other issues during 

April, these statements and their apparent urgency appear consistent with the sort of 

admonitions seen in Finance Weeklies in the first month of prior quarters (including 

the First Quarter of 2012).550  As discussed, Zynga typically experienced back-end 

loaded quarters that followed somewhat softer first months.551  This had been true in 

the First Quarter of 2012; the start of the Second Quarter appeared at the time to be 

following a similar trend.   

The table below shows the week-by-week percentage variance between the 

Second Quarter Bookings call and the Bookings forecasted in the April Update for 

the Second Quarter.552

549 See supra Section VI.C (NERA chart showing same).   
550 See, e.g., Ex. D-4 (Finance Weekly, Jan. 15, 2012); Ex. D-7 (Finance Weekly, 
Feb. 4, 2012). 
551 See supra Section VIII.D.1.b. 
552 Ex. D-17 (Finance Weekly, Apr. 15, 2012); Ex. D-18 (Finance Weekly, Apr. 22, 
2012); Ex. D-19 (Finance Weekly, Apr. 29, 2012); Ex. D-20 (Finance Weekly, May 
6, 2012); Ex. D-21 (Finance Weekly, May 13, 2012); Ex. D-22 (Finance Weekly, 
May 20, 2012); Ex. D-23 (Finance Weekly, May 27, 2012); Ex. D-24 (Finance 
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Second Quarter Projected Bookings 

Date 
% Negative Variance 

from April Update 
4/15/2012 <1>% 
4/22/2012 <3>% 
4/29/2012 <1>% 
5/06/2012 <2>% 
5/13/2012 <4>% 
5/20/2012 <6>% 
5/27/2012 <11>% 
6/03/2012 <13>% 
6/10/2012 <13>% 
6/16/2012 <14>% 

As the table reflects, the call for Bookings was tracking quite close to the internal 

April Update—within 1% on Bookings through April, and only slightly lower than 

that through the first week of May.553  These numbers were actually better than what 

Zynga had seen in the comparable period of the First Quarter.554  In other words, 

there was a small negative variance to the internal April Update (although the call 

Weekly, June 3, 2012); Ex. D-25 (Finance Weekly, June 10, 2012); Ex. D-26 
(Finance Weekly, June 16, 2012). 
553 Ex. D-17 (Finance Weekly, Apr. 15, 2012); Ex. D-18 (Finance Weekly, Apr. 22, 
2012); Ex. D-19 (Finance Weekly, Apr. 29, 2012); Ex. D-20 (Finance Weekly, 
May 6, 2012). 
554 For comparison, in the First Quarter of 2012, the Bookings call’s negative 
variance to the January Plan was <4>% on January 15, <6>% on January 29, and 
<7>% on February 4, before recovering through February and March and ending the 
quarter with Bookings (and Cash EBITDA) ahead of the January Plan.  See supra 
Ex. D-4 (Finance Weekly, Jan. 15, 2012); Ex. D-6 (Finance Weekly, Jan. 29, 2012); 
Ex. D-7 (Finance Weekly, Feb. 4, 2012). 
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was still above Street estimates), but the magnitude was at a level that Zynga in the 

past had been quite able to make up as the quarter progressed.  Moreover, until the 

May 20 Finance Weekly, the Bookings call continued to show quarter-over-quarter 

growth.555

Because Zynga had in the past seen generally improved performance as it 

moved forward in each quarter, management continued to feel bullish about the 

Second Quarter into mid-May.556  But by May 13, 2012, with the negative variance 

on the Bookings call increased to 4%, the tone of Mr. Wehner’s weekly reports 

became decidedly more urgent.557  On May 20, 2012, the negative variance had 

reached 6%.558  And on May 27, it had increased to 11%.559  As Zynga moved into 

the latter part of May, Mr. Wehner’s reports reflect increased anxiety about the 

falling numbers—a tonal shift inconsistent with a progression that, as Plaintiffs 

allege it, Mr. Wehner had known was coming.  Indeed, the accelerating decline in 

the second half of May is far more consistent with what Defendants have 

expressed—that the decline came as a surprise.  Indeed, Mr. Wehner’s May 27, 

555 Ex. D-21 (Finance Weekly, May 13, 2012); Ex. D-22 (Finance Weekly, May 20, 
2012). 
556 See also Section VIII.D.1.b. 
557 Ex. D-21 (Finance Weekly, May 13, 2012). 
558 Ex. D-22 (Finance Weekly, May 20, 2012). 
559 Ex. D-23 (Finance Weekly, May 27, 2012). 
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2012, Finance Weekly wondered in text whether Zynga was “missing a holistic 

perspective to [its] network and behavior of payers on it”—questioning in particular 

whether Zynga was producing “too much product aligned against a flat audience.”560

It was an issue on which he said he was gathering data.561  But the point for current 

purposes is that the language of the Finance Weeklies, coupled with the weekly 

changes to the Second Quarter call, suggest that what Zynga observed starting in 

mid-May 2012 was not expected, and had not been reflected in Zynga’s operational 

or performance metrics earlier, and certainly not before the Secondary Offering. 

Further bolstering this conclusion is the evidence about what Zynga did when 

the negative trend became apparent:  Zynga took quick action.  On May 24, 2012, 

Mr. Wehner and Mr. Davis closed the trading window for “all members of senior 

management, all directors and a certain subset of employees that have, or may have, 

access to material non-public information” about the declining performance trend.562

And as Mr. Wehner notes in his Finance Weekly, he directed research to try to 

understand what was going on.  Again, these are not actions consistent with the 

theory that Defendants believed, and indeed knew, prior to the Secondary Offering, 

that Zynga was going to miss analysts’ estimates for Second Quarter Bookings.  The 

560 Id. 
561 Id.
562 Ex. E-81. 
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Committee concludes that the downturn that became apparent in the latter part of 

May was indeed a surprise to the Defendants. 

Finally, the Committee wishes briefly to address one additional assertion by 

Plaintiffs—that Mr. Pincus had full access to the huge data set of metrics that Zynga 

maintained such that he had pre-existing or independent knowledge about the 

downturn in performance that Zynga experienced in the Second Quarter.563  The 

Committee concludes that the evidence does not substantiate the allegation.  

Plaintiffs’ assertion contemplates Mr. Pincus’s access to the Vertica database and 

his ability to run reports on it.  While he did in theory have access to the system (as 

did many people within Zynga), there is no evidence that Mr. Pincus ever in fact 

directly accessed Vertica, queried any data, or ran any reports on it.  Indeed, several 

people interviewed by the Committee about the issue (including Mr. Pincus himself) 

literally laughed at the suggestion.564  As explained by Mr. Lee, who created the 

Vertica database, the system contained literally “trillions of lines of data” and only 

a few people within Zynga knew Vertica well enough to run queries (Mr. Pincus not 

being among them during the Relevant Period or now).565  With the huge amount of 

563 See Federspiel FAC ⁋⁋ 98, 117. 
564 E.g., Lee; Pincus. 
565 Vertica could not be accessed using a mobile device.  Lee. Mr. Pincus typically 
used a mobile device for most daily communication and information.  Lee. 
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data in Vertica, knowledge of how to run an efficient query was critical to avoid 

crashing the system or bogging it down to the point that it became unusable to others.  

Furthermore, Vertica automatically created logs that recorded access to the system, 

any queries, and any report requests directed to the system by date, time and user.566

The Committee reviewed the available logs, with the assistance of Zynga’s current 

CTO.  The logs in existence as of the time of the Committee’s request for them, 

dating back to June 2012, confirmed Mr. Lee’s prediction—that Mr. Pincus had 

never accessed Vertica, had never run a query, and had never requested a report. 

2. Allegations Regarding Facebook 

Plaintiffs allege that Defendants (including the Selling Defendants) had 

knowledge prior to the SPO that Facebook planned changes to its platform that 

would materially harm Zynga.567  It appears undisputed, and the documents and 

individuals interviewed all agree, that Facebook implemented a change to its feed 

algorithm on the evening of April 2, 2012—that is, shortly after the SPO 

transaction.568  In particular, the Sandys Plaintiff alleges that Mr. Pincus was “privy” 

to notice of a planned change to Facebook’s News Feed algorithm (the “feed 

566 Id.
567 Sandys VSDC ¶¶ 71-72; Graulich VDC ¶¶ 42, 56-57; Federspiel FAC ¶¶ 8, 69, 
101. 
568 Ex. E-59; Sandys VSDC ¶ 72.  
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algorithm”) before the SPO because he “personally met” Mr. Zuckerberg “on a 

regular basis.”569  The Sandys Plaintiff alleges that, despite knowledge of this 

advance information, Zynga’s Prospectus failed to disclose “that Facebook was 

already in the process of making changes to its platform which would have a 

negative impact on the Company’s business.”570  According to Plaintiff, Facebook’s 

feed-algorithm change exacerbated already-trending declines in Zynga’s metrics on 

the Facebook platform—trends that the Selling Defendants allegedly knew about, 

traded on and failed to disclose before they sold stock in the SPO.571

As discussed below, the Committee determined that Plaintiffs’ arguments 

concerning the Facebook feed-algorithm change lack merit.  The allegations are 

based on several assumptions that are not supported by the record.  Plaintiffs assume, 

569 Sandys VSDC ¶ 72. 
570 Id. ¶ 71. 
571 Id. ¶¶ 73, 109, 122.  As discussed supra in Section IV.B, the Committee 
requested, through Facebook’s outside counsel, that Facebook make three 
employees available for the Committee to interview.  The Committee reiterated its 
request on multiple occasions, starting early in the investigation and continuing into 
October 2017.  Facebook declined.  It also declined to provide the Committee with 
any relevant documents.  Ultimately, Facebook’s counsel provided limited responses 
to some written questions regarding notice of the feed-algorithm change at the heart 
of the Sandys complaint.  The Committee understands that the answers were based 
on information provided by George Lee.  The Committee received Facebook’s 
responses on October. 25, 2017.  In its responses to the Committee’s inquiries, 
Facebook refused either to confirm or deny whether the feed-algorithm or other 
specific changes to its platform had occurred.  Ex. G-14 (Facebook Letter, Oct. 25, 
2017).   



238 
 

 

for example, that Mr. Zuckerberg knew of the planned change to the feed algorithm.  

Even this assumption is far from clear.572  But even if he did know, Plaintiffs assume 

that Mr. Zuckerberg passed advance information of the planned change to 

Mr. Pincus despite Facebook’s practice of not providing Zynga with such advance 

notice;573 no documents or statements from those involved support this assumption.  

Plaintiffs then assume that Mr. Pincus passed this information to the other Selling 

Defendants, none of whom made any effort either to thwart Facebook’s plan or to 

terminate the Secondary Offering, or even to modify the disclosures related to it.  

Plaintiffs posit that the Selling Defendants knew that the planned feed-algorithm 

change would materially harm Zynga’s business and that the change could neither 

be rescinded nor its impact mitigated (even though several of the Defendants acted 

to do just that when they say they learned of the change in early April).  In short, 

Plaintiffs’ Facebook allegations are based on a series of assumptions that are 

unsupported by the record. 

Instead, the Committee determined that Defendants, including Mr. Pincus, did 

not have knowledge prior to the Secondary Offering of Facebook’s April change to 

572 Facebook refused to ask Mr. Zuckerberg about the feed-algorithm change (or 
anything else).  Ex. G-14  
573 See id. (“[I]t was Facebook’s policy and practice not to discuss future algorithm 
changes or platform modifications contemplated or anticipated by Facebook.”). 
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its feed algorithm.  Each of the employees and former employees consistently told 

the Committee that they did not know about the change until after it had occurred 

(which appears to have been the evening of April 2).  In fact, the earliest evidence 

of knowledge—documentary or otherwise—is on April 4, when Zynga employee 

emails start mentioning a possible change.  Moreover, the flurry of emails and 

activity that immediately followed that April 4 email noting the discovery further 

supports the Committee’s conclusion that Zynga (and its employees, officers, and 

directors) were learning of this change for the first time on or after April 4, 2012. 

a) Background of Facebook/Zynga Relationship 

Zynga has had a relationship with Facebook from Zynga’s inception.  When 

Zynga started, it relied on Facebook as the platform for users to access Zynga’s 

games.574  In other words, Zynga had no independent platform; most of its users were 

also Facebook users.575  Facebook also benefitted from Zynga’s presence on its 

platform.576  For example, as Facebook developed different features on the platform, 

574 Wehner; Lee; Ex. A-12 (IPO Form S-1, July 1, 2011) at 14; Ex. A-16 (SPO Form 
S-1, Mar. 14, 2012) at 13. 
575 Pincus; Lee; Ex. A-12 (IPO Form S-1, July 1, 2011) at 14; Ex. A-16 (SPO Form 
S-1, Mar. 14, 2012) at 13. 
576 Lee; Wehner. 



240 
 

 

Zynga’s games provided content for this “real estate” that Facebook had 

developed.577  This structure lasted for the first years of Zynga’s existence.   

The relationship changed in early summer 2010, when Facebook told Zynga 

that it intended to restrict Zynga’s access to the platform unless Zynga agreed to use 

Facebook’s payment system, a system referred to by Facebook as “Facebook 

Credits.”578  Facebook took a substantial fee for any purchases made through that 

system.  And while the Committee understands why Facebook, from its perspective, 

might so condition platform access, the effect of such a change on Zynga’s business 

model resulted in some negotiations that were difficult and described as tense.579

Ultimately, Zynga and Facebook reached an  agreement on two Developer Addenda 

to Facebook’s “Statement of Rights and Responsibilities.”580  The first required, 

among other things, Zynga to use the “Facebook Credits” payment system for in-

app purchases by users.  This meant that Zynga had to pay Facebook roughly 30% 

of Zynga’s revenues derived from play on the platform.581  As described in Section 

577 Lee. 
578 Pincus; Gordon; Cottle; Lee; Wehner.   
579 Pincus; Gordon; Cottle; Lee.   
580 Ex. G-1 (Developer Addendum, May 14, 2010); Ex. G-2 (Developer Addendum 
No. 2, Dec. 26, 2010). 
581 Pincus; Gordon; Ex. G-1 (Developer Addendum, May 14, 2010) at ¶ 4; Ex. A-12 
(IPO Form S-1, July 1, 2011) at 14; Ex. A-16 (SPO Form S-1, Mar. 14, 2012) at 13. 
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VIII.D.2.c.1 below, the second addendum set MUU targets that governed the length 

of time that Zynga’s games would appear exclusively on the Facebook platform.582

Despite reaching these agreements, tension in the relationship persisted well after 

the negotiations ended.583

Zynga also took steps to mitigate the risk that Facebook might restrict Zynga’s 

access to the Facebook platform in the future.  In 2010, Zynga quickly began to 

develop an independent platform, known as Zynga.com or ZDC.584  After Zynga and 

Facebook reached agreement on Zynga’s continued use of the Facebook platform, 

the immediate urgency of ZDC development eased.  But Zynga continued work on 

ZDC and later deployed it as a point of leverage in its negotiations with Facebook 

and as protection against future disputes with Facebook.585  Zynga did not publicly 

launch ZDC until the First Quarter of 2012.586  Ironically, ZDC did not garner great 

support within Zynga’s own game studios, which had their games positioned on the 

Facebook platform and were concerned that the disruption of a platform change 

could injure some games substantially.  Nevertheless, ZDC was a point of contention 

582 Cottle; Ex. G-2 (Developer Addendum No. 2, Dec. 26, 2010) at ¶ 3.2.1.  
583 Gordon; Cottle. 
584 Lee; Pincus. 
585 Lee; Pincus. 
586 Lee; SPO Form S-1/A, Mar. 21, 2012 at 68. 
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in the Facebook and Zynga relationship.587  For example, there were suggestions that 

Mr. Zuckerberg was concerned about the development of ZDC and the potential 

harm to Facebook that could result.588

From the 2010 negotiations through the Relevant Period, Facebook 

consistently and continually changed the features on its platform, generally without 

notice to Zynga and usually without consideration of the impact those changes might 

have on Zynga or its games.589  To help it respond to Facebook actions, Zynga 

created a team, the Developer Relations (“DevRel”) team, that was tasked with 

tracking the performance of Zynga’s games on the Facebook platform and 

responding to any changes or bugs, either by alerting people within Zynga to changes 

they needed to make or by attempting to get Facebook to modify or reverse platform 

changes.590  Zynga had a good track record of recovering from these surprise changes 

by adapting their games.591  The DevRel team also developed a strategy of using data 

to support Zynga requests for Facebook to reverse platform changes, by showing 

how changes were negatively affecting the entire game ecosystem on the Facebook 

587 Pincus. 
588 Pincus; Ex. E-29. 
589 Pincus; Lee; Cottle; McCreary; Ko; Gordon. 
590 Lee; Pincus; Cottle. 
591 Lee; McCreary; Cottle. 
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platform and Facebook’s ability to generate revenue from it.592  As a result, Zynga’s 

DevRel team became experts on the Facebook platform.593

To aid in improving the relationship between the two companies, in late 2011, 

Facebook and Zynga established weekly phone calls between Zynga’s DevRel team 

and a comparable group at Facebook.594  Roughly each week, the two teams held a 

conference call to discuss issues in the relationship.595  One or both of Mr. Pincus 

and Mr. Zuckerberg attended some, but not all, of the calls.596  These calls afforded 

an opportunity for Zynga to directly educate Mr. Zuckerberg and Facebook about its 

needs and how changes on Facebook’s platform affected the Company.597  Facebook 

did not provide all of the information that Zynga requested, however, wishing (for 

reasons that from Facebook’s perspective made sense) to avoid the appearance of 

favoritism to Zynga over other developers on the platform.598  The tenor of these 

calls was accordingly rather one-sided, with Zynga making requests and trying to 

592 Pincus; Cottle. 
593 Lee; Pincus; Ex. E-83. 
594 Pincus; Cottle; Gordon; Ex. G-14 (Facebook Letter, Oct. 25, 2017).
595  Pincus; Cottle.  Facebook said that the purpose of the calls from Facebook’s 
perspective “was to assess the health of Facebook’s games ecosystem.”  Ex. G-14 
(Facebook Letter, Oct. 25, 2017). 
596  Cottle; Pincus; Ex. G-14 (Facebook Letter, Oct. 25, 2017). 
597 Pincus; Cottle; Ex. E-83; Ex. G-14 (Facebook Letter, Oct. 25, 2017). 
598 Pincus; Ex. E-73.  



244 
 

 

suggest changes, and Facebook accepting or rejecting them often many weeks down 

the road or by non-response.  Zynga viewed these calls as one of its few opportunities 

to advance the Company’s relationship with Facebook.  Accordingly, and as 

discussed below, Zynga prepared extensively for each call.599

b) Feed Algorithm 

One change that had a significant impact on Zynga was a modification 

Facebook made to the algorithm for its “News Feed.”  During the Relevant Period, 

Facebook viewed its “News Feed” as a “key component” of the Facebook platform, 

acting as the “core feature of a user’s homepage.”600  The News Feed displayed “a 

regularly update[d] list of stories from friends, Pages, and other entities to which a 

user is connected on Facebook” that was “personalized based on [a user’s] interests 

and the sharing activity of the user’s friends.”601  In its IPO Prospectus, Facebook 

included a screen-shot example of the News Feed at the time.602

599 See infra Section VIII.D.2.b.2.  
600 Ex. G-4 (Facebook S-1) at 96.  As described elsewhere, Facebook generally 
refused to provide the Committee with information concerning Facebook or its 
relationship with Zynga during the Relevant Period, or access to any Facebook 
people.  With respect to the feed algorithm in particular, Facebook linked this refusal 
to the purportedly “proprietary” nature of the feed algorithm.  Ex. G-14 (Facebook 
Letter, Oct. 25, 2017).  As a result, the Committee obtained information concerning 
the Facebook feed algorithm from publicly available information and internal Zynga 
documents and Zynga personnel.    
601 Ex. G-4 (Facebook S-1) at 96.  
602 Id.



245 
 

 

To determine what items would be featured on the News Feed, Facebook used an 

algorithm that prioritized the information to display to a particular user based on 

“several factors, including how many friends have Liked or Commented on a certain 

piece of content, who posted the content, and what type of content it is.”603  Facebook 

had a “feed team” that was responsible for the algorithm model for the News Feed.604

603 Ex. G-4 (Facebook S-1) at 96; see also Ex. G-12 (Will Oremus, “Who Controls 
Your Facebook News Feed,” Slate.com (Jan. 3, 2016), available at 
http://www.slate.com/articles/technology/cover_story/2016/01/how_facebook_s_n
ews_feed_algorithm_works.html (last visited Oct. 27, 2017)).   
604 Ex. E-65. 
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Facebook’s approach was to “[m]ove fast and break things,”605 and witnesses 

described the Facebook platform as one in constant flux, with changes being 

implemented all of the time, and with varying degrees of testing in advance of their 

introduction.606  Consistent with this approach, Facebook regularly made changes to 

this algorithm (as well as to many other technical and user-observable features of 

the Facebook platform).607  During this period, Facebook’s culture encouraged its 

engineers to experiment with changes on the platform, such that Facebook’s 

platform, or parts of it, were often in “beta” mode.608  As one Facebook employee 

commented, Facebook was “trying to move fast to build great, new products,” was 

605 Ex. G-4 (Facebook S-1) at 84; see also Van Natta. 
606 Cottle; Lee; Pincus. 
607 Cottle; Lee; Pincus.  According to Mr. Lee, at times the algorithm was based on 
ratings, then number of clicks, and then other factors.  Lee.
608 Cottle; Gordon; Schappert.  These impressions of Facebook’s practices are 
consistent with Facebook’s own public disclosures about its culture of 
experimentation on the platform.  In his February 1, 2012 Letter to Shareholders, 
which appeared in Facebook’s Prospectus, Mr. Zuckerberg devoted an entire section 
to describing how Facebook encouraged a culture labeled the “hacker way.”  Ex. G-
4 (Facebook S-1) at 83.  According to the letter, Facebook had “built a testing 
framework that at any given time can try out thousands of versions of Facebook.”  
Id.  The letter stated that Facebook had “the words ‘Done is better than perfect’ 
painted on [its] walls to remind ourselves to always keep shipping.”  Id.  And in the 
Prospectus’s risk factors, Facebook stated that it had “a culture that encourages 
employees to quickly develop and launch new and innovative products.”  Id. at 17.  
Facebook listed as a risk that “[a]s our business grows and becomes more complex, 
[its] cultural emphasis on moving quickly may result in unintended outcomes or 
decisions that are poorly received by users, developers, or advertisers.”  Id.
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“very limited on resources,” and could not provide “complete ecosystem-level 

insight into every aspect of a feature” about which Zynga had questions or requested 

data.609

Notice of these many changes reportedly did not extend even to all interested 

groups within Facebook, much less to the Facebook team responsible for the Zynga 

relationship.610  In other words, the Facebook personnel responsible for the Zynga 

relationship themselves at times appeared to be unaware of changes to the Facebook 

platform that other teams at Facebook had implemented.  Indeed, Zynga’s DevRel 

team at times informed Facebook employees of changes to the Facebook platform 

and of their impacts on the games ecosystem, with Zynga’s advisories reportedly 

leading to investigations by Facebook personnel.611  Even when Facebook personnel 

were aware of a platform change, they did not always anticipate the impact of its 

changes to the platform generally, or to Zynga; in a number of instances, Facebook 

apparently learned about what effect its platform changes were having only after 

receiving the information from Zynga.612

609 Ex. E-73.  
610 Cottle; Lee; Gordon; Ex. E-83. 
611 Cottle; Lee; Pincus; Ex. E-83.   
612 Cottle; Lee; Gordon; Ex. E-83. For example, when Zynga’s DevRel team alerted 
its Facebook counterparts on April 5, 2012, about observed declines in its Feed 
DAU, the Facebook team appeared not to be aware of changes to the feed algorithm 
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Zynga continually sought visibility from Facebook regarding changes to its 

platform, but Zynga had generally been unable to get Facebook to provide 

information, particularly in advance of changes.613  On the weekly calls with 

Facebook, Zynga’s DevRel team would at times advocate for changes to the 

Facebook platform that would benefit Zynga, though the team generally advanced 

its suggestions with data about how those changes would benefit Facebook or the 

entire games ecosystem (which also helped Facebook).614  After the calls, and 

apparent deliberations within Facebook sometimes lasting weeks, Facebook would 

occasionally agree to make a Zynga-suggested change.  At times, Facebook provided 

Zynga’s DevRel team with information about certain changes that Facebook was 

considering.615  But these instances appear uncommon and limited to a few situations 

and were surprised by the impact on Zynga. Ex-75; Ex. E-60.  This issue is discussed 
further in Section VIII.D.2.b.1, below. 
613 Ex. E-83; Ex. G-14 (Facebook Letter, Oct. 25, 2017).  
614 Pincus; Cottle.  Mr. Pincus and Mr. Cottle, who both attended some DevRel calls 
during the Relevant Period, told the Committee that Zynga did not directly advocate 
for changes to the Facebook platform that benefitted only Zynga.  Zynga instead 
proposed changes that improved the entire games ecosystem—and thereby improved 
Facebook’s revenue—with any advantages to Zynga only as an indirect benefit.  
Pincus; Cottle.  Facebook’s responses support Messrs. Pincus and Cottle’s 
statements.  Facebook considered the calls an effort to understand the health of the 
games system but would listen when Zynga made suggestions.  Ex. G-14 (Facebook 
Letter, Oct. 25, 2017). 
615 See, e.g., Ex. E-20; Ex. E-23; Ex. E-22; Ex. E-43; Ex. G-14 (Facebook Letter, 
Oct. 25, 2017).  Counsel for Facebook maintained that Facebook did not share 
information about changes to Facebook’s feed algorithm because Facebook 
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in which Zynga initially had suggested the change.  In other words, after Facebook 

had deliberated and decided to make a Zynga-suggested change, it did at times tell 

Zynga that it intended to make the change. 

Focusing on Plaintiffs’ allegations, however, the Committee found nothing to 

suggest that Facebook regularly notified Zynga in advance—whether on the weekly 

DevRel calls or otherwise—of all changes to the Facebook platform that Facebook 

intended to implement.  And, more to the point, the Committee learned nothing to 

suggest that any of the Selling Defendants knew of the feed-algorithm change in 

advance of the SPO.616  Indeed, as discussed below, the evidence reflects exactly the 

opposite—that Zynga and its people had no advance knowledge of the feed-

algorithm change, and specifically knew nothing of Facebook’s planned change as 

of the time of the SPO.  And in its responses to the Committee’s questions, Facebook 

stated that it did not provide advance notice of the feed-algorithm change.617

considered such information proprietary.  According to Facebook’s counsel, 
Facebook would occasionally acknowledge a change that was viewable on the 
platform, but Facebook did not share information in advance of changes to its 
platform. 
616 As described in Section VIII.D.2.b.1 infra, for example, the Committee has 
reviewed minutes from the DevRel calls, as well as minutes from preparatory calls 
conducted before them and emails circulated in advance of the calls.  Consistent with 
the information provided in multiple interviews, none of these documents suggested 
that Facebook alerted Zynga in advance to the planned feed-algorithm change.   
617 Ex. G-14 (Facebook Letter, Oct. 25, 2017). 
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(1) Zynga’s Notice of the Feed-Algorithm Change 

As noted, Facebook implemented a feed-algorithm change in early April 

2012.  The change was discovered by Zynga when Feed DAU data from the evening 

of April 2, 2012, showed a downturn.618  Initially, Zynga understood the purpose of 

the change was to drive “more installs” of new (and often non-Zynga) games.619

Zynga later learned that Facebook had intended the feed-algorithm change to show 

more game content to Facebook users who had not installed a particular game and 

less to users who already had installed the game.620  This change ultimately had a 

negative impact on Zynga because it biased users towards installs of new games 

rather than engagement with games that they had already installed (and where, 

statistically, they tended to spend more money).621  The games already installed 

tended to have been published by Zynga, and the prior feed algorithm “reminded” 

them to play those games.  Because of the feed-algorithm change, these older games 

618 Ex. E-59; Pincus; Lee.  Feed DAU is a subset of DAU.  Zynga tracked the sources 
of its DAU, internally differentiating between DAU from perhaps a dozen different 
sources, including for example, Facebook’s News Feed, Bookmarks, or 
Notifications.  Lee.  Changes to one of these DAU subsets did not necessarily imply 
that overall DAU had changed because each subset was only a small portion of the 
total DAU metric.  Lee.  The feed-algorithm change was detected because of its 
effect on Feed DAU.  
619 Ex. E-65. 
620 Ex. E-66.   
621 Pincus; Ex. E-75.     
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appeared less often in their feeds, leading some users to abandon them in favor of 

newer games appearing in their News Feeds.622

The Committee interviewed a number of former employees familiar with the 

feed-algorithm change; each told the Committee that the change came as a “complete 

surprise” to Zynga.623  Contemporaneous documents confirm these reports.624  The 

first document reflecting awareness at Zynga of what turned out to be the feed-

algorithm change was an April 4, 2012 email from one of the game teams stating 

that there had been significant day-over-day and week-over-week declines in Feed 

DAU.625

Upon detection of the change in its Feed DAU on April 4, a flurry of activity 

began at Zynga to address the decline.  On April 4, the DevRel team raised the 

declines in Zynga’s Feed DAU on a call with their counterparts at Facebook.626  A 

622 Schappert.  See also Ex. E-75. 
623 Lee.  See, e.g., Pincus; Schappert; Gordon; Cottle.  The Committee heard 
repeatedly that, had Facebook provided Zynga with advance notice of the feed-
algorithm change, extensive discussion and efforts to plan a response would have 
ensued (as in fact happened once the change was discovered on April 4).  Lee;
Pincus; McCreary.  The Committee, notably, did not find any discussion within 
Zynga of the feed-algorithm change prior to the April 4 email—that is, until after 
the implementation of the change.  
624 See, e.g., Ex. E-83 (“we didn’t have advanced visibility to the Feed Algo change 
that had devastating and unrecoverable impact”). 
625 Ex. E-61.  
626 Ex. E-60.  
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Zynga DevRel team member followed up with an email asking his counterpart at 

Facebook to inquire about whether any changes had been made to the News Feed 

(suggesting, thereby, that his counterpart at Facebook had himself been unaware of 

the change when they spoke on the telephone).627  Shortly thereafter, the Zynga 

DevRel team member sent Facebook data showing that Zynga had detected a Feed 

DAU change the evening of April 2 and asking them to investigate any changes to 

the feed algorithm.628  The next day, April 5, another Zynga DevRel team member 

raised the issue with Mr. Pincus, informing him that the feed-algorithm change had 

to be addressed on the weekly call with Facebook.629  Mr. Pincus responded shortly 

thereafter, asking for “more detail on feed declines” and what Zynga was asking for 

from Facebook.630  The same day the DevRel team member provided a summary of 

the change and its impact on Zynga’s Feed DAU.631  On the weekly call on April 5, 

Zynga asked Facebook to reverse the change.632  Three weeks later, on April 26, 

2012, Facebook, after repeated entreaties by Zynga and efforts by Zynga to 

demonstrate how the feed-algorithm change was injuring Zynga, reverted the feed-

627 Ex. E-59; Ex. E-60.  
628 Ex. E-59.  
629 Ex. E-62. 
630 Id.
631 Id.
632 Ex. E-66.  
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algorithm change.633  Indications are that by that time, however, numerous Zynga 

users had moved on, and the damage to Zynga was not entirely reversible.634  This 

record of activity in early April is flatly inconsistent with Plaintiffs’ theory that 

Zynga, and in particular Mr. Pincus or any of the other Selling Defendants, knew the 

feed-algorithm change was coming.   

Plaintiffs’ theory is also contradicted by the absence of any discussion of, or 

activity relating to the feed-algorithm change prior to April 4, 2012.  In marked 

contrast to what the documents show on and after April 4, 2012, the DevRel team 

was quiet on the issue of Feed DAU, instead focusing on other Facebook changes 

that it had learned about.  Indeed, there is no evidence that anyone at Zynga knew of 

the feed-algorithm change or had known that the feed algorithm-change was coming.  

Among other things, the feed algorithm as a topic was absent from the minutes of 

the DevRel weekly calls until after the change was implemented in early April, and 

from Facebook emails circulated in advance of the weekly calls in the period leading 

up to the feed-algorithm change (and prior to the Secondary Offering).635  The 

Committee also found no discussion in internal emails among Zynga employees 

about the change prior to Zynga’s notice of the impact from the change on April 4. 

633 Ex. E-76.   
634 Ex. E-83. 
635 See Pincus; Lee. 
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The Sandys Plaintiff relies on a June 2, 2012 email, in which a member of the 

DevRel team, Sundeep Jain, stated that Mr. Pincus “highlighted,” in part, that the 

“broader relationship between [Zynga and Facebook] is special and strong.”636  But 

nothing in Mr. Jain’s email (including in the one sentence that Plaintiff quotes) 

states, or even suggests, that Zynga or anyone at the Company had advance 

knowledge of the planned feed-algorithm change, and in particular had that 

knowledge prior to the SPO.   

Moreover, there is an entirely logical and benign explanation for the “special 

and strong” reference in the email that post-dated the SPO by more than nine weeks.  

At the time, Zynga depended for most of its revenue on games accessed through the 

Facebook platform.637  Zynga’s games also provided a significant portion of 

Facebook’s revenue during the Relevant Period—making it logical that Facebook 

636 Sandys VSDC ¶ 72.  Ex. E-79.  As discussed in detail below, the Sandys Plaintiff 
relies on the same June 2 email to allege that Mr. Pincus had a “personal 
relationship” with Mr. Zuckerberg and was therefore “privy” to Facebook’s feed-
algorithm change before it was implemented.  Sandys VSDC ¶ 72.  Again, the leap 
from what the June 2 email actually states and Plaintiff’s conclusion that this 
statement somehow shows that Mr. Pincus knew of the feed-algorithm change 
before it happened is an overreading of the document that is simply unwarranted.  
For a further discussion of the relationship between Messrs. Pincus and Zuckerberg, 
see infra Section VIII.D.2.b.2. 
637 Ex. A-12 (IPO Form S-1, July 1, 2011) at 14, 50; Ex. A-16 (SPO Form S-1, 
Mar. 14, 2012) at 13, 43.  



255 
 

 

had an interest in Zynga’s success on its platform.638  Indeed, securities analysts 

claimed that Zynga and Facebook had a “symbiotic relationship.”639  The companies 

had been through some difficult times in the past, but during the Relevant Period, 

there was a line of communication through the DevRel calls, there were efforts to 

cooperate, and there were reasons suggesting that the companies would want to 

cooperate with each other.  Indeed, a number of Zynga personnel believed that the 

interdependency between the companies, particularly in the period leading to 

Facebook’s initial public offering, constituted strong incentive to Facebook to work 

with Zynga.640  All of these facts suggest that the relationship between the two 

companies, however turbulent it had been at times in the past, was relatively special, 

strong, and important during the Relevant Period. 

This said, nothing about Mr. Jain’s characterization of the Facebook 

relationship in June 2012 suggested that Facebook would, or did, extend preferential 

treatment to Zynga in connection with Facebook operations.641  And the evidence 

638 Ex. G-4 (Facebook S-1) at 17-18.  
639 See, e.g., Ex. F-3 (BMO Capital Markets, Jan. 3, 2012) (“Zynga and Facebook 
have a symbiotic relationship.  Zynga derives approximately 93% of its revenue 
from Facebook.  On the other hand, Zynga generates a tremendous amount of traffic 
for Facebook—which it, in turn, monetizes for advertising.”) 
640 Cottle; Wehner; Schappert; Gordon. 
641 Ex. E-79.   
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developed by the Committee suggests that Facebook did not.  Multiple employees 

and former employees expressed to the Committee their belief that Facebook 

consistently treated Zynga less favorably; none expressed the view that Zynga 

received more favorable treatment from Facebook than other game developers.642

For example, the Committee was told that some game publishers were permitted 

access to Facebook’s platform without being subjected to Facebook credits and the 

30% access charge they represented.643  And platform changes such as the feed-

algorithm change (and a later change in the way bookmarks worked on Facebook) 

very clearly advantaged new game developers over Zynga, as has been and will be 

described.   

642 Pincus; Schappert; Lee; Cottle; Wehner.  To be sure, Zynga perceived the DevRel 
communications channel as a useful tool for providing Facebook with suggestions 
that could benefit Zynga.  Pincus; Cottle; Ex. E-30; Ex. G-14 (Facebook Letter, 
Oct. 25, 2017).  But Zynga’s role on those calls was, according to many, that of a 
supplicant, not of a party with equal power.  Facebook continued the DevRel calls, 
but those weekly meetings were seen as beneficial by Facebook because Zynga, with 
a team of top engineers dedicated to understanding every facet of the Facebook 
platform, was able to identify issues with the platform (and to suggest solutions) 
before Facebook could do so itself.  Pincus; Lee; Cottle; Ex. G-14 (Facebook Letter, 
Oct. 25, 2017).  Facebook offered similar impressions of the weekly calls, 
specifically that Facebook would listen to Zynga’s comments to learn information 
about how the platform was performing and other potentially useful information.  
Ex. G-14 (Facebook Letter, Oct. 25, 2017).  
643 Pincus. 
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Although Facebook profited from users who accessed games published by 

Zynga, the simple fact is that Zynga remained subject to Facebook’s decision-

making.644  At the time, that process seemed haphazard.645  For example, Mr. Jain—

the same person who authored the email on which the Sandys Plaintiff relies so 

heavily—complained in a separate document in June 2012 about how Facebook 

“continues to push out changes without giving [Zynga a] heads-up,” in part because 

Facebook was “optimizing for so many parameters and impact to games is just one 

parameter.”646  And, in that same email thread, another Zynga employee commented 

on Facebook’s “total lack of understanding … of the amount of impact and thrash 

that [its] ‘tests’ … have in our business.”647  Numerous Zynga employees and former 

employees told the Committee that Facebook acted to advance what Facebook 

644 Cottle; Lee; Wehner. 
645 Lee; Cottle; Ex. E-79.  
646 Ex. E-83. 
647 Id.  Facebook continues apparently without advance warning to roll out changes 
to its feed that have significant impact on businesses that rely on Facebook’s 
platform for distribution of its products.  For example, Facebook recently announced 
that it was testing a News Feed change in several countries that moves unpaid page 
posts to a secondary feed, a change that some smaller publications fear will adversely 
affect businesses like theirs that rely on those posts.  See Ex. G-13 (“Facebook, 
moving non-promoted posts out of news feed in trial,” Alex Hern, Facebook moving 
non-promoted posts out of news feed in trial, The Guardian (Oct. 3, 2017), available 
at https://www.theguardian.com/technology/2017/oct/23/facebook-non-promoted-
posts-news-feed-new-trial-publishers (last visited Oct. 27, 2017)). 



258 
 

 

believed to be in Facebook’s best long-term interests.648  If those interests happened 

to coincide with Zynga’s, then Zynga might benefit; but if they did not, Facebook 

was not as concerned as Zynga had hoped.649

There is also substantial evidence that Facebook (and Mr. Zuckerberg) wanted 

in the longer term to move the Facebook platform away from being overly dependent 

on games (including Zynga games), and towards building a more comprehensive 

social networking platform, to connect people to friends and family.  

Mr. Zuckerberg, according to numerous Zynga former employees, was not 

particularly interested in games.650  While there is no question that games (including 

from Zynga) were a significant source of revenue to Facebook, the Committee heard 

that Mr. Zuckerberg may have seen games not as an end in itself, but more as a 

means to his greater end, providing funds that over time could be used in part to 

develop the platform to permit interactions between users, to provide news and 

information to people, and to achieve other goals that Mr. Zuckerberg viewed as 

more important.651

648 Pincus; Wehner; Lee; Cottle; see also Ex. E-83.  
649 Pincus; Cottle.  Indeed, counsel to the Sandys Plaintiff himself advised the 
Committee at the beginning of its investigation that he believed Facebook was acting 
to advance Facebook’s interests without regard to Zynga’s.   
650 Gordon; Lee; Wehner; Hoffman. 
651 Gordon; Hoffman. 
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Fundamentally, however, the existence of a “special and strong” relationship 

between Zynga and Facebook, assuming there was one, neither proves nor even 

implies that Facebook provided Zynga with advance notice of the feed-algorithm 

change.  The evidence is overwhelming that there was no such advance notice.   

(2) Mr. Pincus’s Notice of the Feed-Algorithm 
Change 

Mr. Pincus denied that Mr. Zuckerberg provided advance notice to him of the 

feed algorithm-change.652  Emails from April 5, 2012, support this denial.  First, after 

a DevRel team member listed the feed-algorithm change as one of several points for 

Mr. Pincus to raise on the weekly DevRel call with Facebook, Mr. Pincus responded 

that he “[n]eed[ed] more detail on feed declines and what [we’re] asking for,” 

suggesting Mr. Pincus was unaware of the change.653  In a subsequent email on 

April 5, 2012, to Mr. Zuckerberg, Mr. Pincus informed Mr. Zuckerberg about the 

algorithm change and its negative impact on Zynga’s Feed DAUs.654  Mr. Pincus 

also forwarded to Mr. Zuckerberg an email from Mr. Jain with a summary of the 

652 Pincus.  Again, Facebook considered information about its algorithms to be 
proprietary and had a policy not to share advanced notice of changes.  Based on these 
factors, counsel for Facebook asserted that Mr. Zuckerberg would not have shared 
such information with Mr. Pincus.  Ex. G-14 (Facebook Letter, Oct. 25, 2017). 
653 Ex. E-67.  
654 Ex. E-63. 
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feed-algorithm change and the impact the change had on Zynga’s metrics.655  These 

emails suggest that Mr. Pincus had not known these details previously, and indeed 

that it was Mr. Pincus who alerted Mr. Zuckerberg to the feed-algorithm change, not 

the other way around, and that Mr. Pincus did so only after Facebook had 

implemented the feed-algorithm change and its negative impact on Zynga had been 

detected.  

Plaintiffs say that the relationship between Messrs. Pincus and Zuckerberg 

supported the inference that Mr. Pincus was “privy” to the planned algorithm change 

before it happened.656  The evidence again is to the contrary.  For example, the 

contacts between Messrs. Pincus and Zuckerberg do not support the allegation that 

the two met “on a regular basis” or had weekly lunch meetings, as counsel for the 

Sandys Plaintiff has claimed.657  Between Zynga’s IPO on December 15, 2011 and 

the Secondary Offering on March 28, 2012, Messrs. Pincus and Zuckerberg appear 

to have met in person only once, on February 23, 2012, when they had dinner.658

Mr. Pincus denied having learned about the feed-algorithm change at the dinner, and 

655 Ex. E-64.  
656 Sandys VSDC ¶ 72. 
657 Sandys VSDC ¶ 72.  
658 Ex. E-29; Pincus.  In Mr. Pincus’s calendar, the February 23 dinner with Mr. 
Zuckerberg appears to have originally been set for February 3, with a modified date 
of February 23.   
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there is nothing to suggest the feed-algorithm change was even contemplated, much 

less coded and awaiting implementation, as of that time.659  Mr. Pincus’s denial is 

supported by notes of the dinner, in which there is no indication that Mr. Zuckerberg 

alerted Mr. Pincus to the feed-algorithm change.  The notes instead reflect that the 

topics discussed between the two appear to have been professional in nature, with 

Mr. Pincus reportedly advocating and educating Mr. Zuckerberg about Zynga’s 

needs.660

After the February 23 dinner, the next in-person contact between the two 

appears to have been at Mr. Zuckerberg’s surprise wedding in May 2012—some 

seven weeks after the SPO.661

Messrs. Zuckerberg and Pincus appear to have had similarly limited contact 

by other means during this time.  Their only one-on-one communication by 

telephone appears to have been a phone call on December 16, 2011—the day after 

659 Pincus.  
660 Ex. E-29.  
661 Mr. Pincus received an invitation to a garden party to celebrate the medical school 
graduation of Mr. Zuckerberg’s then-girlfriend; Mr. Pincus initially declined but 
later accepted after Mr. Zuckerberg encouraged him to attend. Mr. Pincus learned 
that the event was actually Mr. Zuckerberg’s wedding only after arriving at the party.  
Mr. Pincus expressed surprise at having been invited given the nature of his 
relationship with Mr. Zuckerberg.  Pincus; accord Gordon.     
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the Zynga IPO.662  One or both of the company leaders also attended several of the 

weekly DevRel calls.663  Their contacts by email appear to have been similarly 

limited.  Between their dinner on February 23 and the April 5 DevRel call, the 

Committee found only two emails, dated February 24 and March 28, both sent by 

Mr. Pincus to Mr. Zuckerberg; neither has anything to do with the feed algorithm or 

any change to it.664  And, in emails that Mr. Pincus sent internally on April 1 and 

April 4, 2012, Mr. Pincus told a DevRel team member that he had not heard from 

Mr. Zuckerberg, noting that Mr. Zuckerberg had been “silent,” in response to an 

inquiry, unrelated to the feed-algorithm, about Facebook having recruited away a 

Zynga employee.665

The general nature of the relationship between Messrs. Pincus and Zuckerberg 

further supports Mr. Pincus’s denial of having received advance information about 

the feed-algorithm change from Mr. Zuckerberg.  Numerous sources, including 

662 Ex. E-6. 
663 Pincus.  The DevRel calls included multiple members of the Facebook and Zynga 
teams. As noted, the feed-algorithm change was not a topic on the weekly DevRel 
calls until April 5, after Zynga had detected its implementation. The Committee also 
has found no evidence that Mr. Zuckerberg alerted Mr. Pincus to the feed-algorithm 
change in their call on December 16, 2011—again assuming that at that time, nearly 
four months before implementation, the change had even been contemplated inside 
of Facebook.   
664 Ex. E-28; Ex. E-50.  
665 Ex. E-55; Ex. E-58.   
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Mr. Pincus himself, said that one-on-one communications between the two men 

were infrequent, and that the relationship was, as Mr. Pincus put it, “love/hate” in 

nature.666  Most of Mr. Pincus’s business conversations with Mr. Zuckerberg were 

unidirectional, with Mr. Pincus or other Zynga employees trying to convince 

Facebook to make changes to its platform because those changes were calculated to 

help Facebook (even as they were also expected to help Zynga).667  Moreover, 

Mr. Pincus and his team engaged in fairly extensive preparations before any meeting 

with Mr. Zuckerberg.668  For example, Mr. Pincus met with the DevRel team for 30 

minutes before the weekly DevRel calls to prepare talking points.669  And, prior to 

the February 23 dinner, it appears that Mr. Pincus had a call with Mr. Van Natta to 

prepare.670  And it was not merely preparation to understand what the issues were to 

be.  Instead, Mr. Pincus and the team had to understand what Facebook was doing 

and how it affected Zynga, and Mr. Pincus had to work with the team to recant the 

666 Pincus; Gordon; Hoffman; Van Natta.  Others used the term “frenemies” to 
describe the relationship either between the CEO or their companies.   
667 Pincus; Cottle; Hoffman; Lee; Van Natta.  
668 Pincus; Lee; Gordon.  
669 Pincus; see also Ex. E-67.  This meeting followed other preparation.  A day before 
the weekly call, a smaller group from Zynga and Facebook would have a call to 
discuss the agenda for the calls and share data that would be offered in support of 
Zynga suggestions on the call.  Pincus. 
670 See Ex. E-27.  
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information so that it could be presented as an issue of importance to Facebook or 

the games ecosystem generally, with any proposals from Zynga refocused to explain 

how their implementation would benefit Facebook.  It was by all accounts difficult 

work.  One does not normally spend substantial time preparing, much less preparing 

in such an intensive way, for an interaction with a friend; yet this was the routine 

whenever Mr. Pincus had a plan to meet or speak with Mr. Zuckerberg.671

(3) Other Algorithm Changes Affecting Zynga 

There is evidence that the April 2012 feed-algorithm change, while 

significant, may have had a less substantial impact on Zynga’s Second Quarter 2012 

results (and those for future periods) than another change that Facebook made a 

couple of months later.  On or around June 12, 2012, Facebook reportedly rolled out 

a “test” from its bookmarks team that ranked bookmarks that users had for Facebook 

pages.672  This change, about which Zynga again had had no advance warning, 

apparently reduced in rank or eliminated existing bookmarks that Facebook users 

671 Mr. Schappert described the relationship between Messrs. Pincus and Zuckerberg 
as the “best relationship between the two companies.”  Schappert.  But in context, 
Mr. Schappert’s comment referred to the two’s relationship relative to those between 
Facebook and Zynga employees broadly (where relations were often strained), not 
as a statement that the two were actually close.  Mr. Schappert said nothing to 
suggest, and had no information, that Mr. Zuckerberg had, or would have, alerted 
Mr. Pincus in advance of changes to the Facebook platform, or that the relationship 
between the two was such that such a passing of information was likely.  Id
672 Ex. E-83 



265 
 

 

had that they would use to take them directly to the Zynga games they had marked.673

This made finding the games more difficult, and purportedly resulted in some users 

abandoning one or more games.674

By June 14, 2012, Zynga was experiencing “weakness” in its Bookmark 

DAU.675  In an email responding to Zynga’s request for information about whether 

changes had been made to the bookmark algorithm, a member of the Facebook team 

confirmed the change but reassured Zynga that the fluctuations Zynga had 

experienced were temporary as users returned back to normal use after the “novelty” 

of the change wore off.676  The weakness in Zynga’s Bookmark DAU continued, 

however, with Zynga suffering “significant softness” by June 21, 2012.677

There are indications that Facebook made an additional change to the 

bookmark algorithm on June 7 that, at first blush, should have benefitted Zynga by 

ranking bookmarks based on a user’s engagement with the game.678  But as Facebook 

further disclosed, even this change to the bookmark algorithm favored newly 

673 Pincus; Ex. E-85. 
674 Pincus. 
675 Ex. E-83.  Bookmark DAU is a subset of DAU. 
676 Ex. E-84. 
677 Id.
678 Ex. E-85. 
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installed games and games that a user had paid to install, thus further disadvantaging 

Zynga.679

The combination of these changes to Facebook’s bookmark ranking was, to 

some at Zynga, more problematic than the feed-algorithm change.  As it was 

explained to the Committee, if a person stopped playing a game like FarmVille for 

a time, including because it was no longer easy to find the game on their chosen 

platform, the features of the virtual farm the player had built, in some instance over 

a substantial period of time, would begin to wither.680  The crops and livestock would 

die; and the equipment or buildings would fall into disrepair.681  For users that spent 

a considerable amount of time building their farm, it would have been very 

disheartening to find a withered and dead farm once they were finally able to locate 

the game again.  And it is therefore unsurprising that as a result some users 

abandoned the game and moved to something new.682

According to Mr. Pincus, the bookmark change “crushed” games on the 

Facebook platform.  He contrasted it with the feed-algorithm change in April.683

679 Id.
680 Pincus; see also Lee. 
681 Pincus. 
682 Pincus.  
683 Pincus; see Lee.  
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Although he said that the feed-algorithm change was also significant, Feed DAU is 

a smaller piece of total DAU than Bookmarks DAU, and the change to the 

bookmarks algorithm overall had a more substantial impact on Bookings and other 

Zynga metrics.684

c) Declines in Facebook Metrics 

Finally, Plaintiffs say that Zynga knew that it was experiencing declining 

metrics on the Facebook platform for its games and did not disclose this fact.685  This, 

they allege, was purportedly another item of insider information on which the Selling 

Defendants traded when they sold shares in Zynga’s Secondary Offering.686

The simple response to these allegations is that they are wrong.  For one thing, 

and as discussed in Section VIII.D.1.b above, it was normal and expected that, after 

the initial usage spike that follows a game’s introduction, usage of most games first 

leveled off and then started to decline.  This pattern was referenced in the 

Prospectuses for both of Zynga’s offerings and was recognized by securities analysts 

684 Pincus.  In addition to the June 2012 bookmark change that Mr. Pincus 
referenced, the Committee also found evidence suggesting that starting in late April, 
the feed-algorithm change and the resulting decline in some users’ engagement may 
have been compounded because the lower level of the users’ play resulted in a 
lowered bookmark ranking under Facebook’s bookmark algorithm at the time.  This 
may also have contributed to declines in Zynga’s metrics on the Facebook platform.  
Ex. E-79.  
685 Sandys VSDC ¶¶ 2, 73, 74. 
686 Id. ¶¶ 2, 73, 74, 122. 
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that followed Zynga.687  Indeed, it is because of this recognized pattern that Zynga 

worked constantly to upgrade games that had already been released, with new levels 

and new challenges that afforded users new experiences and afforded Zynga new 

opportunities to sell new and more virtual goods.688

Focusing in particular on the Facebook trends point, Plaintiffs’ allegations are 

again false.  Zynga in fact did disclose, in both its IPO and its SPO Prospectuses, 

that its players on the Facebook platform had been declining.  Both Prospectuses 

stated that “[b]eginning in early 2010, Facebook changed its policies for application 

developers regarding use of its communications channels.”689  Zynga disclosed that 

“[t]hese changes limited the level of communication among users about applications 

on the Facebook platform,” and “[a]s a result, the number of [Zynga’s] players on 

687 See supra Section VIII.B.2.d; Ex. A-12 (IPO Form S-1, July 1, 2011) at 14, 49; 
Ex. A-16 (SPO Form S-1, Mar. 14, 2012) at 13-14, 42-43; Ex. F-5 (Sterne Agee, 
Jan. 18, 2012), at 4. 
688 As explained in Section VIII.D.1.b supra, the SLC rejects the Federspiel 
Plaintiffs’ claim that there was anything improper or undisclosed about the practice 
of upgrading and improving its games, including to bolster revenue.  Federspiel FAC 
¶¶ 72-73, 75.  To the contrary, this was a major feature of Zynga’s business model, 
and it was fully disclosed.  Ex. A-12 (IPO Form S-1, July 1, 2011) at 49; Ex. A-16 
(SPO Form S-1, Mar. 14, 2012) at 43-44 (“The degree to which our players choose 
to pay for virtual goods in our games is driven by our ability to create content and 
virtual goods that enhance the game-play experience.”).    
689 Ex. A-12 (IPO Form S-1, July 1, 2011) at 14; Ex. A-16 (SPO Form S-1, Mar. 14, 
2012) at 13.  
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Facebook declined.”690  Securities analysts also noted this trend in their research 

reports.691  Zynga cautioned that “[a]ny such changes in the future could significantly 

alter how players experience [Zynga’s] games or interact with [Zynga’s] games, 

which may harm [Zynga’s] business.”692

Consistent with these disclosures, Zynga management had internally 

expressed frustration with Facebook and worked to free Zynga to a degree from its 

dependence on Facebook, including by moving to more games on the mobile 

platform and developing ZDC.693  But in the two months prior to the Secondary 

Offering, the relationship between the two companies appeared to be improving.694

In an email in early February, Mr. Zuckerberg informed Mr. Pincus that the changes 

that Facebook had implemented in December 2011 were having a positive impact 

on the games ecosystem, causing Mr. Pincus to comment internally that 

690 Ex. A-12 (IPO Form S-1, July 1, 2011) at 14; Ex. A-16 (SPO Form S-1, Mar. 14, 
2012) at 13.  
691 See, e.g., Ex. F-6 (Canaccord, Mar. 7, 2012) (“Gaming activity growth on 
Facebook is slowing”); Ex. F-9 (Sterne Agee, Mar. 29, 2012) (“We estimate average 
DAUs for Zynga’s Facebook games during 1Q’12 were flattish sequentially. This 
was despite three new games launched during the quarter—Hidden Chronicles, 
Zynga Bingo and Zynga Slingo; excluding which, DAUs were down an estimated 
14% sequentially.”). 
692 Ex. A-12 (IPO Form S-1, July 1, 2011) at 14; Ex. A-16 (SPO Form S-1, Mar. 14, 
2012) at 13. 
693 Ex. E-8; Lee; Pincus. 
694 Gordon. 
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Mr. Zuckerberg was “really working with us now.”695  Later in February, Zynga 

persuaded Facebook to “add engagement and monetization as signals … to 

determine which games [were] surfaced” in Facebook’s new “Discovery Unit” 

social distribution channel, benefitting Zynga’s games.696  And in March 2012, 

Facebook told Zynga that Facebook was going “all in” on having the algorithm for 

its surfacing logic focus on revenue, a change Zynga had been advocating.697

Having observed what it perceived to be a new openness on Facebook’s part 

to ideas from Zynga, Zynga personnel involved with the Facebook relationship in 

the months leading up to the Secondary Offering were hopeful.698  And once 

Facebook filed its original Registration Statement on Form S-1 for its own initial 

public offering—a public disclosure that discussed how significant Zynga games 

were to Facebook’s revenues—Zynga anticipated that Facebook would continue to 

support Zynga’s success on the platform.699  These factors—combined with a strong 

showing by Zynga in the First Quarter of 2012700—support that Defendants and 

Zynga did not anticipate significant future declines at the time of the Secondary 

695 Ex. E-10.  
696 Ex. E-30.  
697 Cottle; Ex. E-43.  
698 Cottle; Wehner; Schappert; Gordon; Ex. E-10.   
699 Ex. G-4 (Facebook S-1, Feb. 1, 2012) at 18; Cottle; Wehner; Schappert.  
700 Ex. A-7 (Zynga Press Release, Apr. 26, 2012). 
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Offering and that they were in fact bullish and held an “up-and-to-the-right” 

expectation concerning Zynga’s future prospects.  

(1) Zynga’s MUUs on Facebook Platform 

Plaintiffs point to purported declines in Zynga’s MUU metric on the Facebook 

platform as evidence that Defendants knew and should have disclosed an expectation 

of future declines in the Company’s Facebook metrics.701  Plaintiffs rely on a chart 

showing the trends in Zynga’s MUU metric on the Facebook platform: 

701 Sandys VSDC ¶ 74. 
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This chart comes from a June 2012 email summarizing the relationship between 

Facebook and Zynga in the first half of 2012.702  The red line reflected MUU target 

numbers that were part of the December 26, 2010 Developer Addendum.  In that 

agreement, Facebook and Zynga agreed to a target growth schedule of web-platform 

MUUs over five years and Mobile MUUs over two years.703  The agreement 

provided quarterly Targets for MUUs as well as Target Growth Ceilings and Target 

Growth Floors for the MUUs, and provided that the exclusivity time period—that is, 

the period during which Zynga had to offer its games exclusively on the Facebook 

platform—was dependent on whether the MUUs hit those targeted levels of 

growth.704  If the MUUs met or exceeded the Target Growth Ceiling, the exclusivity 

period extended from one year to 18 months; if the MUUs did not meet the Target 

Growth Floor, the exclusivity period dropped to six months.705

This chart does not support Plaintiffs’ claims.  First, Plaintiffs fail to recognize 

the import of the Target MUU metrics.  Per the agreement, and as noted above and 

in the email in which the chart appears, the failure of games to meet the MUU Target 

702 Ex. E-79. 
703 Ex. G-2 (Developer Addendum No. 2, Dec. 26, 2010) at ¶ 2. 
704 Id. at ¶ 3.2.1.  The Target Growth Ceilings were 80% above the Targets; the 
Target Growth Floors were 80% below the Targets.  Id. at Ex. B.1. 
705 Id. at ¶ 3.2.1. 
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Growth Floor on the Facebook platform triggered a right by Zynga to reduce the 

exclusivity period of games to six months.706 In other words, the failure of the 

Facebook platform to achieve the bottom rung of the MUU targets allowed Zynga 

to place its games on other platforms in addition to Facebook.707  Plaintiffs also 

ignore the fact that the chart shows that the MUU metric began improving between 

November 2011 and March 2012, consistent with statements to the Committee that 

Zynga’s people were more optimistic about the Facebook relationship leading into 

the Secondary Offering.  Declines in the metrics occurred around April and May 

2012—right around the time of the feed-algorithm change and the fact of, and, later, 

the extent of the impact from, the change became noticeable.  

(2) April 18, 2012 Email 

The Sandys Plaintiff also points to an April 18, 2012 email that stated that 

“Feeds were already trending negative” and that the feed-algorithm change 

“steepened [the] slope.”708  Plaintiff relies on a chart from that email as well: 

706 Id.
707 Ex. E-29; Wehner.  
708 Ex. E-74; Sandys VSDC ¶ 73. 
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This reliance again misapprehends the chart and infers far more from it than 

is warranted.  First, the email from which this chart was pulled discusses changes to 

Feed DAU, which is but one component of the publicly (and internally) reported 

DAU figures.709  A negative trend in Feed DAU (or any other subset of DAU) is not 

the same thing as a negative trend in DAU generally.710  Feed DAU was merely a 

709 Lee. 
710 Lee; Schappert. 



275 
 

 

small slice of Zynga’s metrics on the platform.711  In fact, the macro metric DAU 

was increasing, not decreasing, at the time.712

Second, the context of the document, as is reflected in the email from which 

it was pulled, is that Zynga was working to persuade Facebook to change back, or 

reverse, the feed-algorithm change it had implemented in early April.713  As one 

would expect, Zynga had found it was most persuasive with Facebook to use hard 

data to make its case.714  The email from which the Sandys Plaintiff pulls his chart 

reflects an effort to find data that Facebook might find persuasive to support a 

reversion of its feed algorithm.715  To do that, it took Zynga nearly two weeks before 

finding a slice of data showing a negative trend that Zynga’s people thought might 

be persuasive.716  It reflects a very unusual slice of data.  The chart reflects a trend 

in weekly, not daily, average users.  While WAU could in theory be calculated using 

the data store on Vertica, the fact is that WAU was not a metric that Zynga used 

internally or that was circulated to anyone for any purpose outside of this narrow 

one—that is, to try to show Facebook a real impact from its feed-algorithm 

711 Lee. 
712 Schappert; see also supra Section VIII.D.1.e.2. 
713 Lee; Schappert. 
714 Lee; Schappert. 
715 Lee; Schappert. 
716 Lee. 
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change.717  Finally, the chart reflects WAU for a very small segment of users—

highly engaged users—across a small set of games.718  Extrapolating from this chart 

to the conclusion that Zynga was experiencing general negative user trends prior to 

the SPO is an unwarranted and unsupportable reading of the document.  In any case, 

the email post-dates the SPO by weeks, and no evidence suggests that any negative 

trends information that it purportedly reflects had been developed, much less that it 

was known, prior to the Secondary Offering. 

The chart reflects an effort by Zynga to try to demonstrate an effect of the 

feed-algorithm change as part of Zynga’s effort to get Facebook to reverse the 

change.719  As the email that included the chart reflects, Facebook did not find this 

effort to demonstrate an effect of the change to be persuasive.720  Regardless, the 

April 18, 2012 email does not support the allegation that Zynga knew of a general 

downward trend in its business.  The trends, as discussed, were positive through the 

end of the First Quarter (and in particular through the time of the SPO); and 

expectations within Zynga were for more of the same. 

717 Lee; Schappert. 
718 Lee; Schappert. 
719 Ex. E-74. 
720 Id. 
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3. Allegations Regarding OMGPOP Acquisition and the Value 
of that Asset 

Plaintiffs allege, or have asserted in discussions with the SLC, that Zynga 

purchased OMGPOP and its flagship game Draw Something on March 21, 2012, 

purportedly to hide adverse trends in Zynga’s legacy business.  They assert that it 

was unusual for Zynga to acquire other companies at all, and that in this instance, 

the acquisition was concluded quickly to bolster Zynga’s numbers in advance of the 

Secondary Offering.  Noting that the metrics for Draw Something declined rapidly 

in the Second Quarter, Plaintiffs also allege that Defendants knew that the popularity 

of Draw Something would be temporary and that its addition to the Zynga portfolio 

was insufficient to support the increased guidance to the Company’s financial 

forecasts announced on its April 25, 2012 earnings call.721  Finally, Plaintiffs allege 

that Defendants breached their fiduciary duties by not taking an impairment charge 

for the OMGPOP asset in the Second Quarter of 2012.722

Draw Something was introduced by OMGPOP in early February 2012.  It was 

a social game on a mobile platform, and it experienced a meteoric rise in popularity 

almost instantly.723  Zynga, which not surprisingly followed events across the 

721 See Federspiel FAC ¶¶ 3, 8, 69, 101.   
722 See Sandys VSDC ¶¶ 92-94, 112, 131. 
723 Porter; Ko; Ex. E-32. 
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gaming space, took notice—as did many of Zynga’s competitors.724  Zynga 

considered whether it might be able to develop its own version of Draw 

Something.725  But as the Draw Something user statistics soared, Zynga elected 

instead to try to acquire OMGPOP and Draw Something.  As discussed below, the 

Committee concludes that Zynga’s public statements accurately summarized the 

reasons for the acquisition.  In particular, the Committee heard nothing from any 

witness and saw nothing in any document suggesting that the OMGPOP acquisition 

was intended to mask declining metrics in other parts of Zynga’s business (in part 

because, as discussed, the underlying assumption of declining metrics is itself 

unsubstantiated).726  To the contrary, Zynga excluded Draw Something metrics from 

the SPO Prospectus, an action wholly inconsistent with Plaintiffs’ theory. 

a) Zynga’s Appetite for Acquisitions 

As a threshold matter, Plaintiffs’ counsel have suggested that it was somehow 

unusual for Zynga to acquire another company, insinuating that there was something 

suspicious about Zynga’s acquisition of OMGPOP from the start.  This assertion is 

simply inaccurate.   

724 Porter; Ko; Ex. E-32. 
725 Ko; Ex. E-34 
726 See, e.g., Lee; Pincus; Meresman; Gupta; Gordon; Paul; Schappert; Ko; Cottle; 
Dudeck; Wehner; McCreary.   
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Before the March 2012 acquisition of OMGPOP, Zynga had a robust 

acquisition strategy and record of myriad acquisitions.727  Zynga disclosed in both 

its Secondary and IPO Prospectuses that its acquisitions were intended “to expand 

our social games offerings, obtain employee talent and expand into new international 

markets.”728  Consistent with this stated goal, Zynga had a group of employees 

devoted to pursuing strategic acquisitions, and in May 2011 established an M&A 

Committee of the Board of Directors with Mr. Pincus, Mr. Van Natta, and 

Mr. Schappert as its members during the Relevant Period.729  In early 2012, Zynga 

hired Barry Cottle, who had had extensive experience leading the business 

development function at EA, to manage Zynga’s M&A activities (among other 

things).730  And Zynga’s historical record demonstrates that it was, as numerous 

witnesses told the Committee, an acquisitive company:  it acquired eight companies, 

games, or game studios in 2010; 14 in 2011; and five more in 2012 (all but one of 

727 See, e.g., Gupta; Gordon; Schappert; Pincus; Paul; Cottle; Van Natta.  
728 Ex. A-12 (IPO Form S-1, July 1, 2011) at 61; Ex. A-16 (SPO Form S-1, Mar. 14, 
2012) at 59.  
729 Paul; Ex. C-3 (Board Meeting minutes, May 18, 2011).  Acquisitions valued at 
$50 million or less required approval only of the M&A committee; acquisitions with 
a total value of less than $100 million but more than $50 million required approval 
from the M&A committee and from one non-management director; acquisitions of 
more than $100 million in value required full board approval. Ex. C-3 (Board 
Meeting minutes, May 18, 2011). 
730 Schappert; Cottle. 
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which was concluded or in process by the time of the OMGPOP transaction).731

Securities analysts described Zynga as a “serial acquirer” and noted that it “has been 

very acquisitive since inception.”732  Among other particularly successful Zynga 

acquisitions was its purchase of Words With Friends in 2010, which ultimately 

became (and remains) a significant part of Zynga’s business and a major anchor for 

the Company’s move into social gaming on the mobile platform.733  The OMGPOP 

acquisition was consistent with Zynga’s general acquisition strategy.   

b) Zynga’s Decision to Acquire OMGPOP  

Zynga decided to acquire OMGPOP and Draw Something because the game 

was “very hot” and had “stunning” metrics on a mobile platform.734  During the 

Relevant Period, Zynga had identified the move to the mobile platform as a 

731 See Appendix E, listing acquisitions; Gupta; Schappert; Cottle; Paul; Gordon.  
Zynga’s IPO Prospectus stated that in 2010 Zynga acquired seven companies, and 
its SPO Prospectus stated that Zynga acquired 15 companies in 2011.  IPO S-1/A 
(Dec. 11, 2011); SPO S-1 (Mar. 14, 2011).  These minor disparities in Zynga’s 
records have no bearing on Plaintiffs’ claims. 
732 See, e.g., Ex. F-1 (Sterne Agee, Dec. 13, 2011) (“Zynga has been very acquisitive 
since inception. … it has spent more than $100M on acquisitions.”); Ex. F-2 (Cowen, 
Dec. 16, 2011) (“Zynga Has Been a Serial Acquirer[.] Zynga has made 24 business 
acquisitions since its first (YoVille) in July 2008[.]”). 
733 Gordon; Pincus; Ko. 
734 Lee; Pincus; Meresman; Gupta; Gordon; Paul; Schappert; Ko; Cottle; Dudeck; 
Porter.  Mr. Pincus told the Committee that the game’s potential was underscored by 
the fact that the game grew to $350,000 per day in revenue without any of the 
optimization Zynga thought it could add.  Pincus. 
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significant trend, and it was working on multiple fronts to increase its mobile 

presence.735  Messrs. Meresman and Gordon had been pushing Zynga to focus on its 

mobile offerings.736  The Company had hired a new, experienced executive, David 

Ko, whose primary focus was to do just that—develop Zynga’s mobile game 

offerings.737  With Words With Friends as an initial, successful move into social, 

mobile games, Draw Something appeared to be a strategic acquisition that would 

further grow Zynga’s mobile portfolio.738  Moreover, the game’s appeal was 

international.  The game had topped the DAU charts in numerous countries almost 

overnight; according to Mr. Ko, this achievement was “unprecedented.”739

Zynga wanted the game to help it better reach mobile users.740  It believed that 

the acquisition would aid the Company in developing a “social graph” on mobile.741

735 Porter; Ko; Pincus; Gordon. 
736 Meresman; Gordon.  Mr. Ko told the Committee that he was looking at the time 
for possible acquisitions of any game that had successful metrics on a mobile 
platform.  Ko. 
737 Ko; Lee. 
738 Ko; Gordon; Pincus; Cottle. 
739 Ko; Ex. E-33. 
740 Ko; Pincus; Cottle; Porter; Lee. 
741 Ko.  A social graph is a “digital mapping of a social network user’s real-world 
connections that can be used to promote social interaction and sharing among the 
users.”  Ex. A-12 (IPO Form S-1, July 1, 2011) at 70; Ex. A-16 (SPO Form S-1, 
Mar. 14, 2012) at 64-65. 
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During the Relevant Period, Zynga relied on the Facebook platform as the social 

graph for its game users; Draw Something’s independence from Facebook was 

appealing to Zynga.742  Mr. Ko said that Zynga sought growth opportunities that did 

not rely on the social media connections of the Facebook platform.743  According to 

Mr. Ko, Twitter was another social media platform with a foundation in mobile that 

Zynga thought it could exploit.744 Draw Something’s substantial following on 

Twitter suggested to Zynga that Twitter could be a means of developing a network 

of mobile users for its games, making the acquisition even more attractive to 

Zynga.745

This thesis for the acquisition was reported by numerous witnesses.746  And 

even with the disappointing performance of Draw Something starting shortly after 

the acquisition closed, the people with whom the Committee spoke consistently said 

that the acquisition made sense and was a good move for Zynga based on the 

742 Ko.  As we discuss in Section VIII.D.2.a, the Zynga/Facebook relationship was 
complex, to say the least.  Zynga felt that a de-emphasis of its reliance on the 
Facebook platform was important for its long-term success, and it was working to 
implement strategies consistent with this.  Pincus; Ko. 
743 Ko.   
744 Id.
745 Lee; Ko; Ex. E-33.  
746 See, e.g., Ko; Lee; Gordon; Pincus; Cottle. 
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information available at the time.747  The Board’s relative reluctance to enter into 

“hot” deals, starting later in 2012, did not alter this view.  Indeed, Mr. Pincus said 

that he saw risk-taking as an important part of building a company and that the 

OMGPOP acquisition appeared from the available data to have been a reasonable 

risk for Zynga to undertake because as a mobile social, international game, it was a 

good fit strategically and the metrics for the game appeared very positive.748

c) Timing of OMGPOP Acquisition 

The OMGPOP acquisition closed on March 21, 2012, a week before the SPO 

priced on March 28, 2012.  The acquisition moved quickly, closing less than six 

weeks after Draw Something’s February 12, 2012 launch.749  Zynga and OMGPOP 

agreed to terms of a Letter of Intent (“LOI”) by March 9, 2012.750  The next day, 

Mr. Cottle informed Zynga’s Board of Directors about the LOI, and noted an initial 

plan to close the acquisition by April 5, 2012.751  But with other suitors and 

opportunities surrounding OMGPOP, Zynga determined that it needed to act more 

quickly to ensure that the deal would close.  In fact, Zynga understood that 

747 See, e.g., Ko; Pincus; Cottle. 
748 Pincus; see also Ko. 
749 Ex. A-4 (Zynga Press Release, Mar. 21, 2012). 
750 Ex. E-36. 
751 Ex. E-38. 
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OMGPOP and its managers, led by its co-founder and CEO Dan Porter, were in 

continuing talks to secure either new venture financing, collateral deals for television 

or other opportunities, or an alternative buyer at a higher price.752  The acquisition 

team managed to shorten the time to close the deal, and on March 19, 2012, 

requested approval from Zynga’s Board.753  On March 20, 2012, the Board approved 

the acquisition, and the deal closed the next day.754  Zynga paid $183 million for 

OMGPOP.755

The Committee examined the timing of this acquisition, which closed a week 

before the SPO priced.  The Committee found no evidence suggesting that this 

timing was intended to boost Zynga’s numbers or to mask purported declines in 

752 Porter.  Mr. Porter in fact told the Committee that he was evaluating various 
alternatives to selling the Company to Zynga, including variants on all of the options 
noted in text.  Porter.   
753 Ex. E-48.  The OMGPOP acquisition was moving in parallel with the Secondary 
Offering at the time.  But Zynga management, including Messrs. Pincus, Schappert, 
Lee, Cottle, Ko and others, viewed the OMGPOP acquisition as so important for 
Zynga strategically that Mr. Pincus directed that if need be, the Secondary Offering 
should be postponed in favor of completing the OMGPOP transaction.  Pincus; Ex. 
E-46.   
754 Ex. C-10 (Board Consent of OMGPOP Acquisition, Mar. 20, 2012); Ex. A-4 
(Zynga Press Release, Mar. 21, 2012).  
755 Ex. C-10 (Board Consent of OMGPOP Acquisition, Mar. 20, 2012). 
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Zynga’s metrics in the lead-up to the Secondary Offering.  Indeed, Zynga 

intentionally excluded Draw Something metrics from the SPO Prospectus.756

What the evidence reflects, as summarized above, is that the timing resulted 

from concerns that OMGPOP’s price would increase as Draw Something’s metrics 

increased nearly every day prior to the acquisition, particularly in light of 

competition for the deal.757  As the Draw Something metrics grew, Zynga was 

concerned that OMGPOP could be acquired by a rival or that OMGPOP could secure 

independent funding or could enter into some other arrangement that would lead its 

owners to want to stay independent and compete with Zynga.758  In other words, 

Zynga appears to have moved quickly to try to ensure a successful acquisition and 

avoid paying more for OMGPOP. 

d) Due Diligence 

In the short time frame between the LOI and the closing, Zynga deployed a 

team to OMGPOP’s New York headquarters to perform diligence on OMGPOP’s 

756 See infra Section VIII.D.3.e. 
757 Lee; Pincus; Ko; Cottle; Porter. 
758 Ko; Pincus; Cottle; Lee; Porter.  The Committee learned that Zynga had missed 
the opportunity to acquire certain other desirable games—Angry Birds is one 
example—because Zynga was unable to close the acquisitions before game 
popularity drove the acquisition price up and beyond Zynga’s acceptable price range.  
Ko; Cottle.  
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products, finances, data, and technology.759  Although OMGPOP’s internal system 

for tracking its user data was down and unavailable during the diligence process, 

Zynga used data from third-party compilers to confirm Draw Something’s installs 

and DAU data.760  The Committee heard from several witnesses that OMGPOP was 

such a small company with only one product that Zynga could quickly complete its 

diligence.761

A few people told the Committee of concerns they had with the speed of the 

acquisition.  For example, Colleen McCreary, Zynga’s Chief People Officer at the 

time, said that the OMGPOP acquisition did not follow the normal process for 

diligence on OMGPOP’s people, and that some of the OMGPOP people did not turn 

out to be particularly good fits at Zynga.762  Mr. Davis, Zynga’s General Counsel 

during the Relevant Period, said he felt that the OMGPOP acquisition had been “too 

fast,” particularly given that the Company was working to conclude the Secondary 

759 Ex. E-41.  
760 Ko; Ex. E-47. 
761 Davis; K. Smith; Wehner; Giovanni. 
762 McCreary.  According to Ms. McCreary, she, Mr. Lee, and Mike Verdu would 
normally perform diligence on the employees and management of companies Zynga 
intended to acquire to gain comfort that integration would go smoothly.  Id.  With 
OMGPOP, however, the acquisition moved so quickly that there was not enough 
time to perform diligence on the employees or OMGPOP’s culture, and she therefore 
had concerns at the time that integration between the two companies might be less 
successful.  Id.
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Offering at the same time.763  As noted, others in Zynga management were concerned 

that Zynga might lose the acquisition opportunity if it waited.764  And despite 

Mr. Davis’s preference to have had more time, he said that there were no additional 

steps he would have taken during the diligence process; OMGPOP was a small, 

uncomplicated company, so appropriate diligence could be completed in a short 

amount of time.765  In any event, both Ms. McCreary and Mr. Davis confirmed that 

they had no basis to believe that the timing of the acquisition was connected to 

masking Zynga’s metrics in the lead-up to the Secondary Offering, or for any 

nefarious purpose.766

e) Zynga’s Disclosures About OMGPOP 

On March 21, 2012,  Zynga issued a press release and had a press call to 

announce its acquisition of OMGPOP.767  In the press release, Zynga stated that 

763 Davis.  
764 Davis; Ko; Cottle; Ex. E-46.
765 Davis.  Mr. Davis said there were two pieces of information that, with hindsight, 
he wished he had had before the acquisition: 1) more information about Mr. Porter, 
and 2) that one-third of Draw Something’s drawings were apparently of body parts.  
With respect to the first of these points, it appears that Mr. Porter was not a 
particularly easy person to work with, at least according to some at Zynga (including 
Mr. Davis and Ms. McCreary).  Davis; McCreary.  Mr. Davis said, however, that 
neither of those facts would have caused him to stop the acquisition.  Davis. 
766 McCreary; Dudeck. 
767 Ex. A-4 (Zynga Press Release, Mar. 21, 2012); Zynga Media Advisory (Mar. 21, 
2012). 
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“OMGPOP will focus on building new mobile IP and strengthening its existing 

portfolio of fun and creative social games.”768  Zynga also included several specific 

facts about the Draw Something game.769  But as the release reflects, management 

made a considered decision not to disclose Draw Something’s DAU, bookings, or 

revenue metrics because management did not want analysts to overreact positively 

to the acquisition.770

Likewise, Zynga management considered whether to include OMGPOP’s 

metrics in the roadshow for the Secondary Offering.  Mr. Wehner advocated against 

including the OMGPOP metrics to avoid hype.771  His view prevailed.  And so the 

Prospectus for the SPO and the roadshow presentation did not include OMGPOP 

768 Ex. A-4 (Zynga Press Release, Mar. 21, 2012). 
769 Ex. A-4 (Zynga Press Release, Mar. 21, 2012).  
770 Some securities analysts felt that “it [was] far too early to say whether [Draw 
Something] will be a lasting hit”. See, e.g., Ex. F-7 (Cowen, Mar. 22, 2012) (“As 
Draw Something is just six weeks old, it is far too early to say whether it will be a 
lasting hit or a flash in the pan.”); Ex. F-8 (Sterne Agee, Mar. 22, 2012) (“While the 
quick success of Draw Something is certainly impressive, we believe it is too early 
to tell how well the game will monetize beyond the initial download.”). 
771 Wehner.  When Zynga announced its First Quarter financial results, in late April, 
it increased Bookings guidance for full year 2012 based largely on its acquisition of 
OMGPOP.  But this announcement came only after Zynga had performed its normal 
bottoms-up update to the entire 2012 financial plan.  See supra Section VIII.D.1.d. 
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metrics; instead, Zynga continued to use metrics calculated through December 

2011.772 

The Secondary Offering Prospectus did disclose the OMGPOP acquisition but 

did not include any data about OMGPOP’s or Draw Something’s metrics.  The 

Prospectus stated that Zynga had added “the popular game, Draw Something, to our 

portfolio of mobile games” through the acquisition and that Zynga would in the 

future include “the financial results of OMGPOP in our consolidated financial 

statements from the date of acquisition.”773  The Prospectus, however, disclosed 

Zynga’s consolidated financial statements only through December 31, 2011.774  The 

Secondary Offering Prospectus likewise disclosed summaries of Zynga’s key 

operating metrics for each quarter between January 2010 and December 2011, 775 but 

did not include OMGPOP metrics in the offering materials.776  The Committee 

772 SPO Form S-1/A, Mar. 21, 2012 at 35, 37, 42.  Although Zynga was able to 
integrate OMGPOP’s Bookings pretty quickly into Zynga’s systems, OMGPOP’s 
DAU metrics took longer to bring over to Zynga’s systems due to technology 
differences between the Zynga and OMGPOP systems.  Wehner; Ex. E-54.  For 
these same incompatibility reasons, it was not until April that Zynga was able to 
move Draw Something to the Zynga data platform and have access to operational 
metrics developed consistent with other Zynga games.  Cottle; Wehner; Ex. E-53. 
773 SPO Form S-1/A (Mar. 23, 2012) at 1, 63, 72, F-32. 
774 Id.. at 35. 
775 Bookings, revenue, adjusted EBITDA, net income (loss), average DAUs, average 
MAUs, average MUUs, average MUPs, and ABPU.  Id.  
776 Id. at 4. 
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concluded that these decisions to exclude OMGPOP metrics from Zynga’s 

disclosures associated with the Secondary Offering were inconsistent with Plaintiffs’ 

theory that the OMGPOP acquisition was an effort to hide purported negative trends 

in Zynga’s legacy business (even assuming there were negative trends to hide).   

Nor is Plaintiffs’ theory advanced by Zynga’s announcement on April 26 of 

its First Quarter 2012 financial results—results that had to include OMGPOP 

because it was, by quarter-end, part of Zynga.  For the First Quarter, Zynga 

announced Bookings of $329.2 million.777  Of this figure, OMGPOP contributed 

roughly $5 million in Bookings—or about 1.5% of Bookings.778  But far from 

masking a negative trend, Zynga’s Bookings would have exceeded analysts’ 

consensus expectations for the First Quarter—of about $319 million in Bookings—

even if the OMGPOP acquisition had not occurred.779

During that same earnings announcement, Zynga also raised its 2012 guidance 

on Bookings.780  Zynga raised its Bookings expectation from a range of $1.35 

777 Ex. A-7 (Zynga Press Release, Apr. 26, 2012). 
778 Ex. D-15 (Finance Weekly, Apr. 1, 2012). 
779 Id.; Ex. D-16 (Finance Weekly, Apr. 8, 2012); see supra Section VI.C. 
780 Ex. A-7 (Zynga Press Release, Apr. 26, 2012); Wehner.  The Federspiel Plaintiff 
includes allegations regarding the raised guidance as part of its alleged insider 
scheme.  But as noted, the guidance increase occurred nearly a month after the 
Secondary Offering.  Federspiel FAC ¶¶ 3, 8, 69, 101.  The only relevance the 
Committee perceives from these allegations, then, relate potentially to the 
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billion-$1.45 billion to a range of $1.425 billion-$1.5 billion.  The increase of $75 

million to the bottom, and $50 million to the top, of the forecast range was attributed 

to the OMGPOP acquisition.781  As discussed, the Committee concludes that 

Zynga’s increased Bookings guidance resulted from application of Zynga’s normal, 

internal, bottom-up, conservative process for its quarterly financial plan update.  

Moreover, the Committee concludes Zynga management believed that the increased 

guidance was achievable, particularly with the addition of Draw Something to 

Zynga’s games portfolio.782  Nothing required Zynga to alter the Bookings guidance 

that it had issued two months earlier.  The Secondary Offering, by then month-old 

history, provides no apparent reason for Zynga management to increase guidance as 

higher guidance could not have resulted in some higher price for the shares the 

Selling Defendants had sold in the SPO.  Indeed, the Committee thinks it would have 

been irrational for the Defendants to act affirmatively to increase guidance under the 

calculation of illicit profits were the Federspiel Plaintiff’s claims otherwise 
meritorious (which the Committee concludes they were not). 
781 Ex. D-18 (Finance Weekly, Apr. 22, 2012); Wehner; Pincus.  The regular process 
that Zynga used to develop, and make quarterly updates to, its financial plan are 
described in Section VIII.D.1.d, supra.  Everyone who spoke with the Committee 
about the issue all confirmed the regularity of the process and its conservative bent, 
particularly in the translation of the internal plan to external guidance.  There was 
no substantial evidence, from witnesses or documents, of a deviation from this 
normal process before the Company arrived at its increased 2012 Bookings guidance 
announced on April 26, 2017. 
782 Wehner; Pincus; Cottle; Lee; see also Gordon. 
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circumstances absent a genuine belief in the revised numbers.  The far more rational 

conclusion—and the one consistent with the evidence the Committee developed—

is that Zynga raised guidance because its April Update supported that increase.  As 

the Committee was told repeatedly, management believed the April Update reflected 

its best collective estimate of what Second Quarter and full-year 2012 performance 

would be. 

f) Knowledge of Draw Something’s Decline 

Plaintiffs allege generally that Zynga management knew that Draw Something 

was a passing fad and that the early popularity of the game would dissipate 

quickly.783  This allegation is linked to Zynga’s increased Bookings guidance, issued 

April 26, 2012 and attributed to the addition of Draw Something to Zynga’s games 

portfolio.784  Supposedly, Defendants’ knowledge that the game’s popularity would 

quickly fade rendered the increased Bookings guidance for 2012 unachievable.785

The Committee has addressed the revision to the Company’s internal financial 

plan and its Bookings guidance already.786  The Committee notes here the inherent 

implausibility of Plaintiffs’ allegations.  Plaintiffs nowhere explain why it would 

783 Federspiel FAC ¶¶ 3, 8, 69, 101. 
784 Federspiel FAC ¶¶ 3, 8, 69, 101. 
785 Federspiel FAC ¶¶ 3, 8, 69, 101. 
786 See supra Section VIII.D.e.3.  



293 
 

 

have made any sense for Zynga to spend $183 million in cash to acquire OMGPOP 

if it did not genuinely believe the acquisition would be positive for Zynga.  This is 

particularly so given the inaccuracy of Plaintiffs’ allegation that OMGPOP was 

acquired to mask negative trends that would otherwise have been apparent in 

Zynga’s First Quarter 2012 financial results.  But as noted above, Zynga exceeded 

Street expectations on Bookings even without OMGPOP, and Draw Something had 

only a negligible impact on the First Quarter’s operating metrics—most particularly 

DAU—because Zynga had only owned OMGPOP for a few days by the quarter’s 

end.787

The Committee is aware that certain concerns were expressed about Draw 

Something’s retention of users during the time Zynga was deciding whether to 

acquire OMGPOP.  But this evidence does not support the conclusion that Zynga 

anticipated the dramatic declines in Draw Something’s numbers.  In a March 4, 2012, 

early assessment of the game, Mr. Ko stated that “[w]e all agree that Drawing is 

super fun but there is no game … That compulsion and game play isn’t there and the 

worry is—what happens when the novelty wears off.”788  A March 27, 2012, email 

from Mr. Ko seems to echo that concern, stating that Draw Something was 

787 Wehner. 
788 Ex. E-33. 
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contributing approximately $500,000 per day in revenue but that the game “is going 

to be hard to hold.”789  Mr. Ko told the Committee that, despite these emails, he was 

confident that Zynga would have success with Draw Something.790  He said that his 

March 4 email had summarized an evaluation of Draw Something, not by him but 

by Words With Friends creator, David Bettner, who typically had conservative views 

of games and preferred a different style of game than Draw Something.791  Mr. Ko 

told the Committee that he believed Draw Something would continue to grow after 

Zynga acquired the game, particularly as Zynga implemented plans to improve the 

game.792  He said that the user comments for Draw Something were so 

“unprecedented” that he thought Draw Something could easily have grown into a 

game with similar metrics as the highly successful, fast-growing Angry Birds 

game.793 

789 Ex. E-49
790 Ko. 
791 Ko; Ex. E-33.  According to Mr. Ko, Mr. Bettner believed in “slow progression” 
of growth for games and was generally conservative when assessing a game.  Ko.
Words With Friends was turn-based and allowed users to take turns whenever they 
wanted.  Ko.  Draw Something was also turn-based, but it required users to respond 
quickly, so, according to Mr. Ko, it did not “speak to” Mr. Bettner.  Ko. 
792 Ko. 
793 Ko. 
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It is also true that shortly after Zynga’s acquisition of OMGPOP, there were 

early indications that Draw Something’s user metrics may have begun to decline.  

But nothing in the evidence suggests that at the time of the acquisition, or of the 

SPO, Zynga or the Defendants expected the rapid decline in DAU or other metrics 

that ultimately occurred. 

The first suggestion appeared in a pair of articles published March 30, 2012, 

one from Forbes and the other from Business Insider, which Ms. Dudeck circulated 

to members of Zynga management.794  Both articles stated that Draw Something’s 

DAU metrics were no longer growing and had peaked on the day of the acquisition.  

Mr. Ko responded that Zynga’s internal metrics showed otherwise, noting that the 

game had “just crossed 50 million downloads and [was] doing 1.19mm 

downloads.”795  Supporting Mr. Ko’s assessment, in a March 31, 2012 email, a 

Zynga employee said that “Draw Something (DT) numbers are fantastic.”796  And, 

on April 3, 2012, Draw Something regained the number one spot on the “US paid 

category” of app stores, booting Angry Birds from the spot.797

794 Ex. E-51. 
795 Id.   
796 Ex. E-53.   
797 Ex. E-56. 
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Numerous current and former Zynga employees told the Committee that 

Zynga anticipated Draw Something’s metrics would level off and eventually decline, 

as is typical for most of Zynga’s games.798 As explained in Section VIII.D.1.b, 

games have a natural cycle, which is why Zynga routinely releases new game 

features in part to extend the lifetime of its games.799  People interviewed told the 

Committee that they expected that Draw Something would likely follow the normal 

progression but that Zynga anticipated it could make changes to the game to enhance 

the user experience and establish long-term growth, as it had with Words With 

Friends.800

Given this context and these expectations, Zynga’s management was 

surprised to see a rapid decline in Draw Something’s DAU metrics as the Company 

moved through the Second Quarter.801 Draw Something had saturated the market, 

such that Zynga management expected its metrics to taper a bit.802  Nothing prepared 

them, however, for the rapid decline that Draw Something experienced.  The DAU 

decline and Zynga’s inability to reverse the trend appears with hindsight to have 

798 Lee; Ko; Wehner. 
799 Lee; Wehner; Gordon; Ko. 
800 Gordon; Pincus; Ko; Wehner.   
801 Gordon; Pincus; Cottle; Lee; Meresman; Peinsipp; Ko. 
802 Wehner; Lee; Pincus. 
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stemmed from two primary sources.  First, Draw Something users apparently 

enjoyed guessing pictures but not so much drawing pictures.803  Second, Draw 

Something had been built on a code base that was difficult for Zynga to easily 

modify, so Zynga had to rebuild the entire game.804  It did this with Draw Something

2, but the work involved with rebuilding the game took months, by which time some 

of the early users had been lost.805 

Zynga nevertheless believed into summer 2012 that the Company could 

reverse the declines and make Draw Something into a success.806  In addition, the 

Company had reached a deal with Hasbro to release a Draw Something board 

game.807  Zynga was also in negotiations with both Ryan Seacrest Productions and 

CBS Networks to develop a Draw Something television show.808  And as noted, 

Zynga invested in and released a sequel to Draw Something that had an improved 

code base.809  Zynga continues to support the game, and even today, Draw Something

803 Cottle; Gordon; Pincus. 
804 Gordon; Lee; Pincus; Ko. 
805 Gordon; Pincus. 
806 Cottle; Ko; Pincus. 
807 Cottle; Ex. E-87. 
808 Cottle; Ko; Ex. E-87.  
809 Cottle; Pincus; Gordon; Ko. 
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continues to be a profitable game for Zynga with a healthy, if not gigantic, user 

group.810

g) Impairment Analysis Related to OMGPOP 

In light of the decline of Draw Something’s user metrics in May and into June 

2012, Zynga evaluated whether the Company was required to take an asset 

impairment charge related to OMGPOP in the Second Quarter of 2012.811  Zynga’s 

M&A Finance Integration Team (“Integration Team”) undertook the analysis in July 

2012 as part of the Second Quarter close.812  The analysis determined that an 

impairment was not warranted at that time because Zynga’s forecasted undiscounted 

cash flows of $111.3 million to $134 million exceeded the carrying amount of the 

810 Pincus; Porter. 
811 Ex. E-80.  An impairment was recognized in the Third Quarter of 2012.  The 
Sandys Plaintiff says the fact that the charge was taken in the Third, rather than the 
Second Quarter, was a breach of fiduciary duty.  Sandys VSDC ¶¶ 94, 112.  The 
relevance of the Sandys Plaintiff’s allegations regarding the decision not to take an 
impairment charge is not entirely clear.  By July 2012, when Second Quarter 
numbers were announced, an impairment one way or another could have had no 
bearing on a Brophy claim based on trades four months earlier—save perhaps that 
Plaintiffs believe the purported illicit gains realized by the Selling Defendants might 
have been slightly larger had Zynga “come clean” in July that the carrying value of 
the OMGPOP asset was impaired.  For the reasons stated in text, the determination 
not to recognize an impairment in the Second Quarter was a reasonable and informed 
accounting judgment. 
812 Ex. G-11.   
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asset at issue, which was roughly $109 million.813  Zynga conferred with its outside 

auditor, Ernst & Young, about the impairment analysis; E&Y concurred in the 

accounting judgment.814

To make this determination, the Integration Team evaluated sources of the 

cash flow forecasted for Draw Something.815  The team considered forecast user 

numbers provided by the OMGPOP team and the Corporate Finance team, who 

compiled an operating model and forecast.816  Zynga’s Integration Team challenged 

the game team’s and Corporate Finance team’s assumptions to ensure the forecasts 

were reasonable.  Underlying the forecasts were projections that Draw Something 2

would launch in late 2012 (which it did), and that its peak DAU would reach half 

the DAU of the original game and would, like the original game, rapidly decline 

thereafter.  The analysis found further support for those numbers as users would 

813 Id.  The analysis determined the carrying amount by adding the $76.6 million 
paid for the acquired technology and $32.3 million for the branding assets.   
814 Ex. E-88; Vranesh; Meresman. 
815 The analysis determined that the primary asset from the OMGPOP acquisition 
was the brand.  Ex. G-11.  According to the analysis, the OMGPOP and Draw 
Something names “had generated significant buzz within the marketplace” and the 
“acquired brand names had significant brand equity and recognition.”  Id.  The 
analysis further noted “that Zynga could have created a similar game but it would be 
highly unlikely that such a game would have achieved the same notoriety or user 
numbers as Draw Something, as the game had the benefit of being the first to market 
and had a loyal user base and recognized brand.”  Id.
816 Ex. G-11; Ex. E-90; Vranesh. 
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likely grow from exposure from Zynga’s agreement with Hasbro to develop a game 

and from an anticipated television deal for a game show.817  The forecasts on which 

the analysis relied also included game releases within the Draw Something franchise 

in 2013 and 2014.818

The Committee determined that the impairment analysis involved a rigorous, 

regular process that was subject to the external check from Zynga’s independent 

auditors.  It found no evidence suggesting that the sources of data relied upon by the 

Integration Team were false or that they misrepresented the situation with OMGPOP 

in the Second Quarter.  Although Draw Something’s declining numbers were 

relevant to the analysis, the issue was potential future cash flow sufficient to permit 

Zynga to realize value from the asset acquired.819  Numerous current and former 

Zynga employees told the Committee that they believed Zynga could turn Draw 

Something into a franchise, akin to the Words With Friends franchise.820 These 

statements, coupled with documentary evidence of the Hasbro deal and negotiations 

toward a television deal and ongoing work on a follow-on game that was actually 

817 Ex. G-11; Ko.  Ultimately, the television deal was not concluded.  Ko.  At the 
time of the impairment analysis in July, however, active negotiations for the 
television show were still under way.  Cottle; Ko; Ex. E-87.  
818 Ex. G-11. 
819 Vranesh. 
820Ko; Pincus; Cottle; Gordon. 
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released,821 all support the notion that the decision not to take an impairment charge 

in the Second Quarter was a reasonable accounting judgment.   

4. Allegations Regarding Delay in Releasing The Ville

Plaintiffs allege that Zynga misrepresented or failed to disclose that Zynga 

faced substantial delays in launching new games, focusing in particular on a new 

game called The Ville.822  To Plaintiffs, these delays meant that the Company’s 

January Plan and April Update were unachievable, and Defendants knew it as of the 

time that guidance based on the internal plan was released publicly.823  Plaintiffs 

further allege that the Selling Defendants sold shares in the Secondary Offering 

because they knew that delays in launching The Ville would result in poor Second 

Quarter performance.824

Zynga had internally forecasted three new games for launch during 2012 as 

titles that were expected to contribute significant revenue that year: (1) The Ville; 

(2) FarmVille 2; and (3) Café World 2.825  Of these, The Ville was the only big title 

821 Ko; Cottle; Ex. E-78; Ex. E-82. 
822 Sandys VSDC ¶¶ 2, 47, 109, 131; Graulich VDC ¶¶ 42, 48; Federspiel FAC ¶¶ 8, 
69, 101.   
823 Sandys VSDC ¶¶ 47, 83, 86. 
824 Sandys VSDC ¶¶ 109, 122; Federspiel FAC ¶ 101. 
825 Ex. D-18 (Finance Weekly, Apr. 22, 2012). 
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scheduled for launch during the Relevant Period and prior to June 2012.826  Because 

of this schedule and because The Ville is the only game specifically addressed in 

Plaintiffs’ allegations as having experienced delays that allegedly had a material 

impact on the Company during the Relevant Period,827 the Committee looked most 

carefully at the impact of delays launching The Ville.   

Zynga rarely made public statements announcing when particular games 

would launch.828  Many people told the Committee that game development was 

inherently unpredictable and that delays from originally planned internal launch 

dates were common.829  Moreover, early announcements about upcoming games 

could be used by competitors to try to develop something similar sooner and capture 

a piece of the market.830  Accordingly, Zynga’s norm was to announce a new game’s 

launch date only on the date of the game launch.831

826 Id.
827 Sandys VSDC ¶¶ 2, 47, 83, 86, 109, 122, 131; Graulich VDC ¶¶ 42, 48; 
Federspiel FAC ¶¶ 8, 69, 101. 
828 Gordon; Gettys; Schappert; Lee; Davis. 
829 Gettys; Gordon; Lee; Schappert. 
830 See Pincus. 
831 Lee; Gettys; Dudeck; Gordon.  The Committee identified a press event called 
Zynga Unleashed, held in October 2011, in which Zynga announced several games 
that it launched later.  Additionally, on its April 26 earnings call, Zynga mentioned 
its plan to release an “arcade game” and promote Zynga Bingo in the Second 
Quarter.  Ex. A-1 (Zynga Press Release, Oct. 11, 2011); Ex. A-10 (Transcript of 
Investor Call, Apr. 26, 2012) at 1.  But this was not Zynga’s typical practice, and in 
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Consistent with its regular practice, Zynga made no public disclosures 

regarding The Ville until The Ville launched in June 2012,832 and the Committee 

found no evidence that information about The Ville had been available pre-launch 

from any other source.  Thus, no securities analyst was issuing predictions about The 

Ville; no analysts expressed concern about any delays with its launch; and nothing 

in the public record suggested that Zynga expected any particular level of Bookings 

from The Ville.  

Instead, the first public disclosure regarding The Ville and its launch was on 

June 26, 2012—the day of the game’s launch.833  The only other disclosure from 

Zynga about the game took place a month later, during Zynga’s Second Quarter 

earnings call on July 25, 2012, when Mr. Pincus cited delays in the launch of The 

Ville as one reason for Zynga’s disappointing financial performance in the quarter.834

On the call, Mr. Schappert called The Ville “a key title” for Zynga that was unable 

any event Zynga did not announce The Ville prior to its launch.  Gordon; Dudeck; 
Gettys.  
832 Gordon; Dudeck; Gettys. 
833 Ex. A-8 (Zynga Press Release, June 26, 2012).   
834 Ex. A-11 (Transcript of Investor Call, July 25, 2012).  The two other reasons 
identified were declines in Facebook performance and Draw Something’s 
performance.  Id.  With the benefit of five years of hindsight, the Committee, based 
on statements from multiple people, believes that the move among users from a web 
to a mobile platform perhaps occurred more rapidly than perceived at the time, 
making this a fourth, and significant, reason for the Second Quarter shortfall. 
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to “meaningfully contribute to bookings in the second quarter” because it did not 

launch until late June.835

As described below, the Committee determined that Defendants reasonably 

believed at the time of the Secondary Offering that The Ville would launch in the 

Second Quarter, and, in fact, it did (albeit late in the quarter).  The Committee 

determined that Mr. Wehner and his group tracked the progress of The Ville, as it 

did all games.  The expected contribution to Bookings in the Second Quarter was 

relatively modest such that the Bookings shortfall attributable to this game was 

actually fairly small.  Finally, the Committee found nothing to suggest that the 

Selling Defendants participated in the Secondary Offering because of delays 

completing work on The Ville or some expectation that those delays would 

negatively affect the Company’s Second Quarter performance.836

a) The Ville was in an Advance Stage of Development 
Entering the Relevant Period 

By December 2011, The Ville had been in development for more than a 

year.837  The game was intended as the latest in the highly successful franchise of 

835 Id. at 3. 
836 Plaintiffs’ allegations that delays with The Ville rendered the Company’s internal 
financial plan unachievable and Defendants’ purported knowledge of that alleged 
fact, are addressed in Section VIII.D.4.c. 
837 Ng.  
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“ville” games created by Zynga, including FarmVille, FrontierVille, and CastleVille, 

the latter of which launched shortly before Zynga’s IPO. The original design for 

The Ville had been characters who populated a town known as “the ville,” with life 

events such as a first date or an engagement demarcating levels within the game.  By 

Summer 2011, Zynga management was dissatisfied with that vision for the game 

and arranged for Mark Skaggs, the creator of FarmVille and a seasoned, well-known 

designer who had been responsible for multiple successful games, to take over 

development.838  With launch originally scheduled for February 29, 2012 and later 

moved to March 23, Zynga entered 2012 with a game that management still felt was 

somehow lacking.839  The game existed; it was being tested; but the consensus was 

that it was not sufficiently “fun.”840  According to Gary Gettys, an Executive 

Producer brought onto the team in early February to push the game through to 

launch, Zynga’s goal was to have the premier game in a particular space.841  And if 

a competing game was already in a particular space, the idea behind “fun” was that 

838 Id.
839 Id. Ex. E-18.  With a plan to launch The Ville in the First Quarter, Mr. Wehner’s 
group originally projected that the game would generate $10.2 million in Bookings 
for the First Quarter.  As that prospect dimmed relatively early in the quarter, the 
First Quarter call for The Ville was reduced to zero well before the SPO.  See infra
Section VIII.D.4.c.1. 
840 Lee; Gettys; Gordon; Van Natta. 
841 Gettys. 
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Zynga would develop some feature or set of features that were new and that 

differentiated Zynga’s game from the competitor’s in a way that drew the 

competitor’s users to Zynga’s game and allowed Zynga to dominate.842  The issue 

was developing those differentiating, new features that would make The Ville the 

dominant game.843

At the time, and despite the dedication of increased personnel and other 

resources, this “fun” factor appeared elusive.844  By that point, the game’s features 

and structure had already been constructed, and back-office needs for launch like 

computer hardware infrastructure and payments protocols had all been completed.845

In other words, the game was, for all practical purposes, programmed and 

842 Gettys; see also Gordon; Lee; Ng.  With The Ville, the competing game was EA’s 
The Sims Freeplay.   
843 Gettys; see also Gordon; Lee; Ng. 
844 Gordon; Gettys; Ex. E-25. 
845 Gettys; Lee; Ex. E-14. Mr. Pincus, in particular, seemed vexed about 
development of The Ville in early February 2012, noting in one email his “real 
concern” about it.  Ex. E-17.  He communicated regularly about the subject with 
Mr. Gordon, an almost legendary figure in game development from his years at EA, 
who served Zynga as a creative consultant to Zynga as well as a director.  Pincus; 
Gordon; Gettys.  Indeed, Mr. Pincus at times faulted Mr. Gordon for the difficulties 
that The Ville’s development team was experiencing, at times writing some ill-
considered and troubling emails.  The Committee discusses these documents below, 
in Section IX.   
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playable.846  The Company nevertheless delayed the launch into the Second Quarter 

over concern that its features were not yet at a level that would enable The Ville to 

garner the number-one spot in the market.847  The decision to delay launch of The 

Ville until new features could be added was, in short, a strategic business 

judgment.848  For his part, Mr. Gettys used the increased resources he was allotted 

to add more people to the team, and he committed the team to a May 30 launch.849

b) Defendants’ Belief that The Ville Would Launch in the 
Second Quarter 

The evidence, including the context just discussed, demonstrates that, at the 

time of the Secondary Offering, Defendants believed that The Ville would launch in 

the Second Quarter.  Zynga had followed its well-established process for new game 

development in connection with The Ville.850  This process began with the 

design/concept stage (albeit a stage that with The Ville encountered two restarts), 

continued through specific limited releases (first internally and later to limited 

846 Gettys; Lee; Gordon; Ex. E-14.  Among other things, Mr. Gettys informed the 
Committee that when he joined The Ville team, the game had already been through 
so-called “playtest” successfully, playtest being one of the last pre-launch phases of 
Zynga’s normal game-development process.  Gettys; see also Ex. E-14. 
847 Gettys; Gordon. 
848Gordon. 
849Ex. E-70; Ex. E-77. 
850 Lee; see, e.g., Ex. E-24. 
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groups of players), and ultimately concluded with a worldwide launch.851  Because 

game development is creative and complex, most Zynga games did not launch when 

Zynga initially estimated (internally) that they would.852  And, although the amount 

of “delay” varied, most of Zynga’s top games experienced delays, including 

CityVille, which was delayed in launch by over a month but was a “big hit” once it 

did.853  Indeed, the internal philosophy was that it was better to delay a launch 

somewhat to put out a superior game than it was to make an internal deadline by 

releasing a less outstanding piece of work.854

As of the Secondary Offering, The Ville’s launch had been delayed several 

times.  For example, in early January 2012, the development team anticipated that 

the game would launch in late February.855  Within a few weeks, the team, by then 

with a new Executive Producer, had pushed the anticipated launch date to late 

851 Lee; Ng; Ex. E-77. 
852 Gettys; Schappert; Katzenberg. 
853 Pincus. 
854 Gettys; Lee.  The philosophy is an interesting contrast to the “done-is-better-than-
perfect” approach at Facebook.  See supra n.592. 
855 Ex. E-7.  The fact that Defendants knew The Ville would not launch in the First 
Quarter does not, without more, support Plaintiffs’ allegations.  There had been no 
public disclosure projecting a launch of The Ville in the First Quarter (or ever).  And 
as Section VIII.D.4.c describes, The Ville was not projected to contribute any 
Bookings to the Company’s First Quarter financial performance, and only modestly 
in the Second Quarter. 
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March.856  And by early March, it was clear that The Ville would not launch until the 

Second Quarter.857 The Ville ultimately launched on June 26, 2012.   

The multiple launch delays resulted in some real frustration among senior 

managers.858  Nonetheless, the individuals with whom the Committee spoke and the 

documentary evidence consistently reported that Zynga’s management, and in 

particular the Defendants within that group, expected a launch in the Second 

Quarter.859

As described above, management brought in Mr. Gettys in early February to 

assume the executive producer responsibilities.860  Mr. Gettys reported that, in a 

discussion outside of the team presentations to management led by team leader 

Mr. Skaggs, he was asked by Mr. Schappert to perform an independent assessment 

and to report back on the status of the game, including whether it made sense to 

continue investing in the development effort, and if so when the game would actually 

be ready for launch.861  Mr. Gettys did that assessment and told Mr. Schappert in 

856 Ex. E-14. 
857 Ex. E-35. 
858 See, e.g., Ex. E-11; Ex. E-13.  The Committee discusses some of the more colorful 
email exchanges concerning the topic in Section IX below. 
859 Gettys; Wehner; Schappert; Ex. E-69. 
860 Gettys. 
861 Id. 
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March that Zynga should move forward, with a projected release in the Second 

Quarter.862  And on April 8, 2012—just over a week following the Secondary 

Offering—Mr. Gettys emailed Messrs. Pincus, Schappert, Gordon and others, 

stating that The Ville was still “trending green for [a] May 30th” launch.863

Consistent with this prediction (and as further discussed in the following subsection), 

The Ville team, as part of the bottom-up forecasting process used at Zynga, 

developed an OKR projection of $12 million in Gross Bookings for the Second 

Quarter.864

c) The Ville’s Impact on Zynga’s Second Quarter 
Financial Performance 

The Committee also reviewed Zynga’s forecasts during the Relevant Period 

to determine what impact, if any, the delay in launching The Ville had on those 

forecasts.  Notwithstanding Mr. Pincus’s comments on the July 25 earnings call 

listing the launch delay as one reason for Zynga’s disappointing results that 

quarter,865 it appears that The Ville was not forecast to represent a particularly large 

level of Bookings in the First Half of 2012, or for the Second Quarter in particular.   

862 Id.
863 Ex. E-69. 
864 See Ex. D-16 (Finance Weekly, Apr. 8, 2012). 
865 Ex. A-11 (Transcript of Investor Call, July 25, 2012) at 2.  The Committee was 
consistently told that, with hindsight, the major reason for the disappointing results 
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While there was certainly hope that The Ville would prove to be a hit game as 

the other “ville” games had been, the reality is that Zynga routinely forecast 

Bookings and revenue from so-called “new IP” in a conservative way, often 

forecasting no contribution from planned new games for a period of time following 

the launch.866  This was because, as described above, there was uncertainty about 

when a game would be deemed ready for actual launch.867  And despite sophisticated 

models used to project demand for new games, user interest in new games was 

inherently difficult to predict until a game was launched and users were experiencing 

it.868  Employees who worked in, and closely with, Zynga’s FP&A Group 

consistently reported that the FP&A department used conservative estimates when 

forecasting financial contributions from new games.869 The Ville was no exception. 

was that Zynga mis-forecasted that the change to mobile would come so quickly.  
E.g., Lee. 
866 See Gettys; Pincus; Wehner. 
867 Gettys; Lee; Gordon. 
868 Pincus.  Mr. Pincus told the Committee that new games like The Ville were 
viewed as “upside” in the plan, and that he would not have wanted to see any quarter 
dependent on a particular game launching.  Pincus.  Mr. Wehner similarly noted that 
new games primarily allowed Zynga to grow long term and constituted a low 
percentage of short-term expectations.  Wehner; see also B. Smith.   
869 Gettys; B. Smith; Young & Quejado.  
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(1) First Quarter 2012 

As year-end 2011 approached, The Ville’s development team developed a 

gross bookings estimate (its OKR) for First Quarter 2012 of $10.2 million (which 

translates to Bookings of about $7.5 million).870  But given the uncertainties with the 

game’s development, Mr. Wehner’s FP&A Group, as early as January 8, 2012, was 

in fact projecting zero Bookings from The Ville in the First Quarter.871  That call for 

the First Quarter did not change.  Moreover, the Committee found nothing to suggest 

that The Ville was expected to contribute any part of the projected $328 million in 

Bookings (or $453 million in gross bookings) for the First Quarter reflected in the 

internal January Plan approved by the Board.872

In short, The Ville was not part of the First Quarter Bookings projections.  And 

while all of these projections were internal, the fact is that neither the Prospectus for 

the Secondary Offering nor any other Zynga disclosure ever reflected an expectation 

of First Quarter Bookings from The Ville, either expressly or implicitly.  There was 

870 See Ex. D-6 (Finance Weekly, Jan. 29, 2012). 
871 See Ex. D-3 (Finance Weekly, Jan. 8, 2012); Ex. D-6 (Finance Weekly, Jan. 29, 
2012); Ex. D-14 (Finance Weekly, Mar. 25, 2012). 
872 As discussed in Sections VI.C and VIII.D.1.d, Zynga reported actual Bookings 
of $329 million for the First Quarter, slightly above the financial plan, and about $10 
million above analysts’ expectations for the quarter, obviously with zero 
contribution from The Ville, which did not launch during the quarter.  
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accordingly no misrepresentation or omission concerning a First Quarter 

contribution from The Ville.

(2) Second Quarter 2012   

Moving into the Second Quarter, the launch date for The Ville had shifted to 

May.873  In the initial roll-up of the updated internal financial plan, The Ville was 

included, with the studio providing an OKR estimate of $12 million in Gross 

Bookings (or about $8.7 million in Bookings) against total Gross Bookings that 

rolled up to $486 million for the quarter.874  Mr. Wehner noted the projection as a 

risk (among risks he noted with certain other New IP projected to launch in the 

Second Quarter).875  By the time FP&A scrutinized the figures and provided the 

updated plan to the Board later in April, gross bookings expected from The Ville had 

been reduced to $8.6 million (or about $6.3 million in Bookings), compared with 

projected gross bookings Company-wide of $472 million (or $347 million in 

Bookings)—that is, about 1.8%.876

873 Ex. E-69. 
874 Ex. D-16 (Finance Weekly, Apr. 8, 2012).   
875 Id.
876 Ex. D-18 (Finance Weekly, Apr. 22, 2012) at 1.  The April Update contemplated 
$93 million in gross bookings from The Ville for the balance of 2012 (or about $68 
million in Bookings), with roughly $84.5 million expected to come in the Second 
Half of 2012.  This compares with an internal projection of nearly $1.6 billion in 
Gross Bookings for all of 2012.  According to this report, The Ville was projected to 
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Over the course of the Second Quarter, the call for projected Bookings from 

The Ville steadily declined as the launch date moved later into the quarter.  On April 

29, the call was reduced to $5 million; it declined to $2.5 million by May 13; and it 

was at zero by May 27.877  As noted, The Ville actually launched June 26, and so 

generated only a small amount of Bookings in the Second Quarter.878  By the time 

Zynga released earnings on July 25, however, Zynga noted that The Ville was “the 

number two game behind Zynga Poker.”879 And, on the first day of a July cross-

promotions on Facebook, The Ville achieved 4.5 million installations—a record.880

There was, in short, some good news concerning The Ville by the time of the July 

earnings announcement.  The game had been delayed and that meant a hit to 

Bookings for the Second Quarter from what had originally been projected.  Even at 

the peak of Second Quarter internal projections, however, The Ville was never 

forecasted to represent more than about 2% of Second Quarter Bookings, suggesting 

generate more Bookings in 2012 than any other piece of New IP—that is, games 
unlaunched as of that time.  
877 See Ex. D-19 (Finance Weekly, Apr. 29, 2012); Ex. D-21 (Finance Weekly, 
May 13, 2012); Ex. D-23 (Finance Weekly, May 27, 2012). 
878 Ex. D-16 (Finance Weekly, Apr. 8, 2012). 
879 Ex. A-9 (Zynga Press Release, July 25, 2012). 
880 Ex. A-11 (Transcript of Investor Call, July 25, 2012) at 2. 
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that other factors may have been more significant in explaining the disappointing 

results.  

THE LIABILITY CASE INVOLVING MR. PINCUS   

There can be no question that Mr. Pincus is the primary focus of Plaintiffs’ 

claims in the Derivative Lawsuits, not merely because he sold much more stock in 

the Secondary Offering than the other Selling Defendants, but also because he was 

the Company’s founder, CEO and controlling stockholder during the Relevant 

Period.881

The Committee has considered the allegations against Mr. Pincus carefully.882

As the discussion in Section VIII.A reflects, Mr. Pincus was a complicated person 

and leader—enthusiastic, creative, analytical, entrepreneurial and inspiring even as 

he was also demanding, pessimistic and negative at times.  He has been a great 

champion for Zynga even as he has at times been a catalyst for negative press.  But 

arguable contradictions in or about Mr. Pincus’s persona are not the issue; the 

881 See, e.g., Sandys VSDC ¶¶ 9, 65, 72, 86, 90; Federspiel FAC ¶¶ 15, 40, 41, 48, 
78; Graulich ¶¶ 9, 68. 
882 As previously discussed, to prevail on the alleged Brophy or other claims, the 
required elements must be established separately with respect to each Defendant.  
Plaintiffs offer very few facts with respect to the Defendants other than Mr. Pincus 
and, as explained in this Report, the Committee’s investigation did not support the 
claims asserted against the other Selling Defendants.  In light of Plaintiffs’ focus on 
Mr. Pincus, the Committee spent a significant amount of time investigating and 
evaluating his role in the events at issue.   
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question is whether he engineered the Secondary Offering to permit himself and 

others the opportunity to sell Zynga stock based on material non-public negative 

information existing in March 2012.   

Mr. Pincus sold or disposed of 17.3 million shares of Zynga stock in the 

Secondary Offering (including his gift to the Silicon Valley Community 

Foundation).883  At the same time, he retained 94.6 million shares of Zynga Class B 

and Class C common stock—a position that made (and makes) him by far Zynga’s 

largest stockholder both as a matter of economic and voting control.884  In other 

words, Mr. Pincus had and continues to have every incentive to maximize Zynga’s 

value.  The price decline in Zynga stock from the Secondary Offering through July 

26, 2012, resulted in a personal financial hit to Mr. Pincus’s balance sheet of more 

than $850 million, a substantial multiple of what Plaintiffs say he realized as ill-

gotten gains from the sales in the Secondary Offering no matter how those gains 

might be measured.  Plaintiffs will of course suggest that the Secondary Offering 

meant that Mr. Pincus’s financial statement hit was “only” $850 million instead of 

the roughly $1 billion it should have been.  But had Mr. Pincus really known that he 

883 Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 117, 119 n.25. 
884  Ex. A-17 (SPO Prospectus, Mar. 29, 2012) at 117.  While Mr. Pincus’s precise 
holdings in Zynga have fluctuated slightly since the Relevant Period, he continues 
to have beneficial ownership of more than 91 million shares, according to the 
Company’s more recent proxy statements.  Proxy Statement (Mar. 21, 2017) at 41. 
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faced a $1 billion paper loss, one would think there would have been something in 

the record to suggest that he and others knew of the seriousness of the situation.  The 

absence of such material speaks volumes, and these facts suggest more generally 

that Plaintiffs’ claims against Mr. Pincus—like those of their claims against the other 

Defendants—cannot withstand scrutiny.  

The body of available documents and the statements from the many witnesses 

interviewed by the Committee strongly supports this conclusion—with the exception 

of a handful of emails written by Mr. Pincus that gave the Committee serious pause.  

While few in number, the Committee extensively considered these emails from Mr. 

Pincus, which suggest, on their face and without context, that he had concerns prior 

to the SPO that Zynga might face some future difficulties, particularly linked to 

delays with The Ville.  As explained previously in this Report, Mr. Pincus used email 

extensively, and his encouragements to employees to “let it all hang out” appears to 

have extended to his own communications—at least based on a few email exchanges 

he had with Mr. Gordon, during the Relevant Period that discussed The Ville and 

Mr. Pincus’s frustration with its delayed launch.  The emails, from early February 

2012, include the following exchanges: 

• On February 3, Mr. Pincus wrote that he was “concerned about q2 
expectations” after “spending time on the ville.”885

885 Ex. E-11. 
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• On February 4, Mr. Wehner stated in his Finance Weekly report that 
“TheVille is a lynch pin (sic) for Q2 and we will miss that quarter if it 
does not launch by March 1 in my judgment.”886

• A string on February 5 has Mr. Pincus asking Mr. Wehner whether 
Zynga stock could decline to $5 a share without The Ville.  Mr. Wehner 
responds that “$5 is a reasonable price if people just view us as a game 
company with flat to choppy growth and compressed margins”887

• And, on February 6, Mr. Pincus expressed “real concern about the 
ville,” which “still ma[de] up most of q2 delta” and “seem[ed] to be on 
fire . . . .”888  Mr. Pincus then emailed Mr. Gordon and expressed 
disappointment that Mr. Gordon had not taken “ownership” of The 
Ville.889  And as part of his admonition of Mr. Gordon, Mr. Pincus made 
a harsh prediction about the consequences of an unsuccessful launch of 
The Ville.  Referring to Mr. Gordon’s position as a partner of the 
Kleiner Perkins venture capital firm and its substantial holdings in 
Zynga, Mr. Pincus wrote:  

At least you won’t be surprised when we have a $5 stock price.  
All of q2 is based on [The Ville].  . . .890

You will know you delivered a $5 outcome to your partners 
when it could have been $15.891

886 Ex. D-7 (Finance Weekly, Feb. 4, 2012). 
887 Ex. E-13. 
888 Ex. E-17. 
889 Ex. E-15. 
890 Id.
891 Ex. E-16.  Mr. Pincus’s focus on The Ville continued when, on February 19, 2012, 
he announced a “corporate code red on the ville.”  Ex. E-26.  Launching The Ville 
was unquestionably a high Company priority.  But the immediate import of a launch 
in the Second Quarter appears to have waxed and waned with time.  On March 11, 
2012, for example, Mr. Wehner’s tone had mellowed from a month earlier; he wrote 
that “Q2 will be doable but tough with The Ville launching late in the [Second] 
quarter.”  Ex. D-12 (Finance Weekly, Mar. 11, 2012).  Yet a few weeks later (and 
two weeks after the Secondary Offering), on April 15, 2012, Mr. Wehner warned 
that, unless Zynga launched The Ville that quarter, he would expect to be “code red 
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In a separate exchange with Mr. Gordon a month later—focused on whether 

Mr. Pincus could convince Mr. Gordon and his venture capital firm Kleiner Perkins 

to sell stock in the Secondary Offering—Mr. Gordon wrote that Kleiner Perkins 

preferred to distribute shares and was in “no big rush to sell,” and so planned not to 

participate.892  Picking up on his theme in the February emails, Mr. Pincus responded 

on March 13, “Distributing shares is same as dumping.  Its [sic] fine but you will all 

be distrubing [sic] at much lower prices[.]”893

The Committee found these emails, and in particular their tone, to be 

troubling.  For one thing, the emails viewed in isolation appear to place more 

importance both on The Ville’s launch date and on the game’s contribution to Second 

Quarter 2012 financial performance than the actual financial plan (and its projection 

concerning The Ville’s projected contribution to Bookings for the Second Quarter) 

suggest was warranted.  Moreover, Mr. Pincus’s comments predicting a $5 stock 

price (or “much lower prices”) were particularly noteworthy given that Zynga’s 

stock price did in fact end up declining to $5 and lower less than six months later.   

for the company on revenues for the quarter.”  Ex. D-17 (Finance Weekly, Apr. 15, 
2012).  See also supra Section VIII.D.4.c.2. 
892 Ex. E-44. 
893 Id.
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The Committee examined the circumstances surrounding the emails and 

questioned the individuals on the email strings.  The emails were a prominent part 

of the Committee’s interviews with Mr. Pincus (and of Mr. Gordon, Mr. Wehner, 

and others).  The Committee found credible Mr. Pincus’s explanation of his emails, 

especially in light of additional evidence consistent with his explanation.   

First, Mr. Pincus said that his emails to Mr. Gordon in February were 

deliberately exaggerated because he was trying to motivate Mr. Gordon to focus 

greater attention on The Ville.894  As to The Ville, Mr. Gordon had worked on similar 

types of games when he was at EA, and Mr. Pincus said he believed that Mr. Gordon 

could have a “game changing” impact on the future success of The Ville.895

Mr. Gordon, a non-management director, reminded Mr. Pincus in response that he 

did not “own” The Ville.896  But Mr. Pincus wanted Mr. Gordon to feel responsible 

for a potentially huge negative consequence, even though Mr. Pincus said he knew 

that The Ville’s impact was not as profound as his emails suggested.897  Mr. Pincus 

894 Pincus. 
895 Id.
896 Ex. E-16. 
897 Pincus.
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said that his tone was likely more harsh as a result of his spirited and emotional 

relationship with Mr. Gordon.898

For his part, Mr. Gordon said the emails were examples of Mr. Pincus’s use 

from time to time of rhetoric and exaggeration to try to motivate or persuade—in 

that case, to persuade Mr. Gordon to take more of an operational role at Zynga.899

While Mr. Gordon as a creative consultant to Zynga was close to The Ville’s 

development effort and offered regular input to it, he considered it inappropriate to 

have the sort of operational responsibility that Mr. Pincus appeared to be looking 

for.  Mr. Gordon also told the Committee that he considered Mr. Pincus at times to 

be extremely pessimistic and did not take these emails from Mr. Pincus seriously.  

In particular, he said that he ignored Mr. Pincus’s “$5 emails,” which he believed 

were irrational and overly emotional.  As for the stock price in particular, 

Mr. Gordon said the $5 remark was so far from his view of what Zynga’s stock price 

could reasonably be that he dismissed it as “hyperbole.”  Kleiner Perkins was in no 

rush to sell (or distribute) its Zynga shares, he said, in part because of his personal 

optimism concerning the Company’s future.900

898 Id.
899 Gordon. 
900 Gordon.  As noted above, Mr. Gordon had told the Committee that he had never 
been more optimistic concerning Zynga’s future prospects as he had been in the lead-
up to the Secondary Offering. 
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Second, Mr. Pincus told the Committee that he did not have any actual 

information supporting a $5 stock price, and Mr. Wehner’s response calling $5 a 

“reasonable price” (under circumstances that Mr. Wehner defined) was a “doomsday 

scenario” rather than genuine representation of how they regarded the Company’s 

valuation and its prospects.901  Mr. Wehner gave a consistent account of the email, 

noting that the $5 price was an estimate of Zynga’s value if it did not act as a growth 

company—an assumption that was not in line with Zynga’s view of reality at the 

time as Zynga was developing numerous new games as part of a broader growth 

strategy.902  In addition, the most troublesome emails are from early February, before 

Mr. Gettys took over the executive producer’s role on The Ville, before he made his 

independent assessment of the game, and before the new information through the 

end of the First Quarter informed the update to Zynga’s 2012 financial plan.  

As for the March email concerning possible Kleiner Perkins participation in 

the SPO, Mr. Pincus said that he wanted Kleiner Perkins to participate in the SPO 

because he wanted the rest of its holdings to be included in the lock up.  At the time 

of the email, he said he was unaware that those eligible but electing not to participate 

in the Secondary Offering would still be subject to an extended lock-up, and he was 

901 Pincus. 
902 Wehner; Ex. D-18 (Finance Weekly, Apr. 22, 2012): Ex. A-10 (Transcript of 
Investor Call, Apr. 26, 2012) at 1. 
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concerned that Kleiner Perkins might distribute its millions of shares in May when 

the original lock-up expired, a possibility that (together with the other shares eligible 

for sale at that time) could have a short-term negative impact on the stock price.  He 

said he was sharing his anxiety about the overhang issue in this email, but also 

acknowledged that it had come from a “negative, sarcastic place.”903  Mr. Gordon, 

again, said he ignored the email and said it had no impact on Kleiner Perkins’ 

decision whether or not to participate in the Secondary Offering.904  Mr. Gordon 

signed a lock-up agreement.905  And Kleiner Perkins in fact neither distributed nor 

sold the vast majority of its Zynga holdings for years after the Relevant Period.906

Third, Mr. Pincus (and numerous other witnesses who were sometimes the 

targets of emails from Mr. Pincus) said that it was part of Zynga’s culture (or 

Mr. Pincus’s personal style) to send anxious emails, and that his negative emails 

related to The Ville were similar to other negative emails sent in connection with 

other games that ended up being highly successful.907  For example, the Committee 

identified numerous negative emails concerning CastleVille, which ended up being 

903 Pincus. 
904 Gordon. 
905 Ex. G-6 (Lock-up Agreement, Mar. 15, 2012). 
906 Gordon; see Proxy Statement (Apr. 28, 2016), at 41 (showing Kleiner Perkins 
entities still holding some 55 million Zynga shares). 
907 Pincus; see also Gordon; Lee; Davis. 
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a hit.908  Like the CastleVille emails, the Committee believes the emails touting the 

dire importance of launching The Ville were overstated.  The same is true with his 

email concerning Kleiner Perkins’ election not to participate in the Secondary 

Offering. 

With the ubiquitous use of email being a normal business practice at Zynga, 

and by Mr. Pincus in particular, it is perhaps unsurprising that some of the messages 

appear ill-considered and even wrong, particularly in hindsight.  The question 

presented to the Committee is whether, in the totality of the circumstances, this 

handful of emails negates the substantial body of evidence that is otherwise 

summarized in this Report.  The Committee concludes that it does not.  The 

Committee met with Mr. Pincus face-to-face for some 10 hours; it also conducted 

two interviews with Mr. Wehner and interviewed Mr. Gordon at length.  The 

Committee observed Mr. Pincus’s reactions not only to these emails but to the 

situation in which Zynga found itself in June and July 2012.  This broader record 

evaluated by the Committee is simply inconsistent with the misconduct that 

Plaintiffs allege.  And Mr. Pincus’s explanations for this small set of emails was 

credible in the context of this record. 

908 See, e.g., Ex. E-1; Ex. E-2.  The Committee was told that Mr. Pincus sent similarly 
toned emails concerning CityVille and possibly other games as well.  Lee; Pincus. 
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As noted throughout this Report, Zynga executives approached the Secondary 

Offering believing Zynga’s prospects were bright, that its trajectory was “up and to 

the right,” and that its disclosures were true, complete, and accurate at the time of 

the Secondary Offering.  As this Report recounts, there were myriad reasons for 

having that view in early 2012.  Despite his at-times pessimistic outbursts, 

Mr. Pincus shared that view.  Mr. Pincus and the other Defendants had no notion in 

early February 2012, or late March 2012, that Zynga was in serious trouble and 

headed for a $5 stock price—and in particular not because of the success or failure 

of one new game from among the Company’s broad game portfolio.  Mr. Pincus had 

every reason—because of his very large continuing ownership interest in Zynga and 

otherwise—to do everything he could to advance Zynga’s long-term interests.  The 

Committee concludes that Mr. Pincus, like the other Defendants, was not aware of 

adverse material, non-public information suggesting a “sharp decline” in Zynga’s 

fortunes.  The claims alleged against Mr. Pincus, like those alleged against the 

Defendant group generally, are not supported by the facts and lack merit.  

OTHER CONSIDERATIONS 

The Committee also considered the potential impact, if any, of the continued 

prosecution of the Litigation on current operations and initiatives of the Company. 
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A. DIVERSION OF FOCUS FOR POTENTIAL INVESTORS AND 
EMPLOYEES 

The Committee notes that a major priority of current management has been to 

refocus the Company and to use that focus as a base for building a more stable group 

of stockholders, which is to say institutional stockholders.  While the Company has 

met with some degree of success in this regard, current management reports that the 

matters underlying the Litigation remain a regular topic of inquiry at meetings with 

potential investors—and that is so despite their being, in a sense, ancient history.  

The more time spent in investor presentations discussing that history, the less time 

is available to explain where the current team is trying to lead Zynga.  This is a 

negative.  The same is true when questions arise with existing stockholders about 

this still-pending set of cases.909

Questions concerning the Litigation also can have a potentially negative 

impact on the Company’s ability to recruit new employees.  Zynga remains in a 

highly competitive space when it comes to recruiting and retaining the best talent.  

Particularly in the San Francisco Bay Area, where Zynga is based, companies have 

909 Gibeau.  It appears to the Committee that the same might be said about possible 
strategic transactions.  Questions concerning the distant past could in theory impede 
certain strategic opportunities that might otherwise present themselves.  It is of 
course not possible to know whether the Derivative Lawsuits have had any impact 
on potential counterparties that might be thinking, or might otherwise have thought, 
about approaching Zynga on such a subject. 
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to act constantly to lure outstanding talent.  But again, it is difficult to disperse the 

cloud that has hung over Zynga since 2012.  And as with potential investors, 

questions about the past from potential employees diverts the recruiting effort onto 

subjects that are at best neutral, instead of speaking affirmatively about what 

management is doing to look forward.   

In short, now that it has been or is approaching six years since the relevant 

events, it is time to put the Litigation behind the Company and permit it genuinely 

to move on.  The Committee did not reach its conclusions about whether to settle the 

Litigation based on these issues.  The Committee believes that maintaining the 

highest business ethics is critical to Zynga’s long-term success and to the long-term 

enhancement of stockholder value.  Accordingly, had the Committee concluded that 

any of Plaintiffs’ allegations were accurate, the Committee would act to remedy that 

situation notwithstanding the collateral impact that action might have in the short 

term on investor relations or the recruiting of talent.  On the record as it exists, 

however, these are factors that further support entering into the Settlement and 

thereby concluding the Litigation. 

B. DIVERSION OF COMPANY RESOURCES 

If the Derivative Lawsuits were to proceed, Zynga could expect that some of 

its employees—including, potentially, some of Company management—would need 

to devote substantial time and resources to matters associated with the litigation.  
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Although the Committee believes that the work associated with document collection 

from the Company has been substantially completed, it remains the case (particularly 

for a case of this age where many of the witnesses are no longer with Zynga), that 

there might be a need for interpretation of documents or data, and the identification 

of people capable of doing so.910  And some Company employees would inevitably 

be required to testify.  All of this activity would need to be overseen by Legal 

Department personnel.  In every case, this time and these resources could otherwise 

be used on current projects focused on Zynga’s future and its efforts to enhance 

stockholder value. 

Again, these considerations are not so substantial that they should or would 

outweigh the factors supporting continuation of the Litigation if the Committee had 

concluded that Plaintiffs’ allegations were meritorious.  But they are factors that 

further support entering into the Settlement and thereby ending the Litigation where, 

as here, the Committee has concluded that Plaintiffs’ claims lack merit. 

C. PROBLEMS OF PROOF 

Finally, the Committee notes a further issue related to the fact that it has been 

six years or more since the events underlying the Litigation.  Although the Company 

collected and preserved relevant documents in connection with the Other Related 

910 The Committee required this sort of assistance, making it reasonable to believe it 
would be needed if the Litigation were to continue. 



329 
 

 

Lawsuits (and the Committee’s investigation), problems of proof would be an issue 

were the Litigation to proceed.  As noted in the Report, most of the people who 

would be witnesses in the Derivative Lawsuits have left Zynga, meaning they may 

be difficult to locate, or unwilling to take the time to refresh their recollections with 

documents should they be called to testify.  Indeed, the Committee experienced 

issues like this to a degree.  This factor tends to further support bringing the 

Litigation to a conclusion; however, it was not a significant factor influencing the 

Committee’s determinations.  

CONCLUSIONS  

The Committee examined the Plaintiffs’ allegations in the Litigation for some 

eight months, and in great detail.  The foregoing summarizes the hundreds of hours 

of witness interviews conducted and the thousands of documents reviewed.  In light 

of all of that information, and for the reasons discussed above, the Committee, after 

considerable deliberation, has reached the following conclusions. 

A. One Case.  Without regard to the merits of the claims or of the 

Settlement, the Committee sees no reason why it advances the best interests of Zynga 

and its stockholders to litigate the claims asserted by the Plaintiffs in more than one 

forum.  The expense of litigating the same basic claims in multiple fora is 

unnecessarily high; the litigation efforts would necessarily be overlapping if not 

duplicative; and there are unnecessary risks of inconsistent rulings on particular legal 
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or factual issues.  The claims asserted in the various Derivative Lawsuits are 

sufficiently similar in terms of parties and core allegations that the claims should be 

litigated, if at all, in one place.  It is contrary to the best interests of Zynga and its 

stockholders for the Litigation to proceed, if at all, in more than one forum.  

B. The Delaware Forum.  The Committee concludes that the forum in 

which the Litigation should be maintained is Delaware, through the existing Sandys 

action, assuming the Litigation or any part of it is to proceed at all.  Well before 

Zynga went public (and therefore before any of the Plaintiffs acquired their shares 

in Zynga), the Company’s Certificate of Incorporation identified Delaware as the 

chosen forum for resolving disputes of this kind.  It is reasonable and fair that, if the 

stockholders are to litigate derivative claims on behalf of the Company, they be held 

to the forum-selection provision in the Company’s Certificate of Incorporation and 

litigate those claims in the Delaware Court of Chancery.   

1. The CA State Action Plaintiffs’ sole reason for arguing otherwise 

centers on their assertion of an insider trading claim under California 

Corporations Code Sections 25402 & 25502.5.  For at least three reasons, the 

Committee is unpersuaded that the assertion of this claim is a sufficient reason 

to ignore the Company’s forum-selection clause were the Litigation to 

continue. 
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a. There is a strong argument that the California statute 

would not be applied against the Defendants in light of the internal 

affairs doctrine and because, among other things, Delaware law 

adequately protects the Company from breaches of the fiduciary duty 

of loyalty through misappropriation of Company information to support 

improper trading in the Company’s stock.  The Plaintiff in the Sandys 

action is asserting precisely that claim. 

b. Were this dispute to be litigated further, the Delaware 

Court of Chancery would be fully able to determine whether a claim 

under Sections 25402 & 25502.5 can properly be asserted by (or on 

behalf of) a Delaware corporation under the circumstances presented 

here.  Moreover, if required, the Delaware Court of Chancery would be 

fully able to apply the California statute using normal choice-of-law 

processes. 

c. If the mere assertion of a claim arising under the laws of 

California (or some other jurisdiction) were sufficient to defeat Zynga’s 

forum-selection clause, the forum-selection clause would have little 

meaning, as a would-be plaintiff, under the CA State Action Plaintiffs’ 

theory, could circumvent it simply by asserting a claim arising under 

some other state’s laws. 
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2. The CA Federal Action Plaintiffs, having never responded to an 

invitation to meet with the Committee (aside from asserting that their 

knowledge of purported wrongdoing was all in their complaint), have 

presented no reason to permit that lawsuit to proceed outside of Delaware. 

Accordingly, the Committee directs Committee Counsel to attempt to negotiate 

consensual dismissals of the two California lawsuits.  Absent prompt, successful 

negotiation of voluntary dismissals, Committee Counsel is directed to file 

appropriate motions in the CA State Action and the CA Federal Action seeking to 

dismiss the actions, whether based on the forum-selection clause, or, should the 

Settlement receive final approval in the Delaware Court of Chancery, the doctrine 

of res judicata, or otherwise. 

C. The Settlement and Merits of Plaintiffs’ Claims.  For the reasons set 

forth in this Report, the Committee reaches the following conclusions on the 

Settlement and on the merits of Plaintiffs’ claims. 

1. Settlement Terms.  The Settlement is fair, reasonable, and 

adequate to Zynga and its stockholders, not merely because of the substantial 

monetary benefit the Settlement will confer on the Company, but also because 

it will finally conclude litigation that has persisted for nearly six years, over 

events that occurred six or more years ago, thereby removing an overhang and 

distraction that has been and continues to be detrimental to Zynga and its 
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stockholders.  The Committee’s conclusion that the Settlement is in the best 

interest of Zynga and its stockholders is informed by the Committee’s 

conclusions about the merits of Plaintiffs’ claims.  As the discussion in this 

Report reflects, the Committee has concluded that Plaintiffs’ claims lack merit 

and that their pursuit would be contrary to the best interests of Zynga and its 

stockholders.    

2. Insider Trading Claims.  With respect to Plaintiffs’ claims for 

insider trading, whether denominated a breach of the duty of loyalty or a 

violation of California statutory law, or otherwise, the Committee concludes 

that the claims are without merit. 

a. As to insider trading claims asserted in the CA State 

Action and based on a sale of Zynga stock during the Relevant Period 

other than through the Secondary Offering, the Committee concludes 

that the claims are without merit.  In each case, the complained-of trade 

was an automatic sale pursuant to SEC Rule 16b-3, over which the 

Selling Defendant had no discretion.  There was and could have been 

no abuse or misappropriation of Company information in connection 

with such trades.   

b. As to the insider trading claims predicated upon the 

Selling Defendants’ sales of Zynga stock through the Secondary 



334 
 

 

Offering, the Committee concludes that the claims are without merit.  

For the reasons set forth in the body of the Report, Plaintiffs’ allegations 

that the Selling Defendants sold Zynga stock while in possession of or 

based on material, non-public information are inaccurate.  With respect 

to each of the areas of purportedly negative non-public information 

identified by Plaintiffs, whether in their complaints or otherwise, the 

Committee concludes that the adverse information that Plaintiffs posit 

did not exist at the time of the Secondary Offering.  Absent the known 

existence of such information, there could not have been a 

misappropriation of Company information to support a claim for 

insider trading.  Nor do the facts support the conclusion that any (much 

less all) of the Selling Defendants was motivated to sell in the SPO 

because he possessed non-public information he believed would 

negatively affect the market price of Zynga’s stock when disclosed.  

Thus, Plaintiffs cannot satisfy the scienter elements of their claims. 

3. Breach of the Duty of Loyalty, Including Caremark Liability.  

As to the claims that the Defendants breached their duties of loyalty to Zynga 

by taking action to permit the Secondary Offering to go forward, the 

Committee concludes that the claims lack merit and that their pursuit is 

contrary to the best interests of Zynga and its stockholders.  For the reasons 
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set forth in the body of the Report, there were good and substantial reasons to 

have proceeded with the Secondary Offering.  The Non-Selling Defendants, 

who constituted one-half of the Board that authorized proceeding with the 

Secondary Offering, were not under the control of Mr. Pincus or any other 

Selling Defendant.  The Non-Selling Defendants were not on both sides of the 

Secondary Offering transaction.  And the Defendants in general did not 

exhibit the wholesale abdication of their responsibilities that would be 

necessary to support a Caremark claim.  To the contrary, the Director 

Defendants were engaged in Zynga’s business, informed themselves about it 

and the Secondary Offering transaction, and acted in good faith and in a 

manner they reasonably could have, and did believe, was in Zynga’s best 

interests. 

4. Breach of the Duty of Care, Including Corporate Waste 

Liability.  The Committee concludes that the claims asserted for breach of the 

duty of care lack merit.  Plaintiffs’ claims for breach of the duty of care are 

based on the same underlying facts as are their insider trading and breach of 

loyalty claims.  As already discussed, the Committee has concluded that those 

other claims lack merit.  The Committee concludes the same as to Plaintiffs’ 

breach of care claims and notes that Plaintiffs fail even to attempt to articulate 

how the challenged conduct supports a potential claim of gross negligence or 
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waste.  In addition, the duty of care claims as to the Director Defendants and 

Mr. Pincus are barred to the extent they seek damages for and relate to actions 

taken in their capacities as directors by the exculpation provision in Zynga’s 

Certificate of Incorporation, which incorporates 8 Del. C. § 102(b)(7). 

5. Other Liability Claims.  The Committee believes that the 

conclusions set forth above dispose of the various Plaintiffs’ claims in the 

Litigation.  To the extent any Plaintiff contends otherwise, the Committee’s 

conclusions, as set forth in this Section, are that pursuit of any breach of duty 

claims arguably asserted in Plaintiffs’ complaints would be contrary to the 

best interests of Zynga and its stockholders. 

Accordingly, the Committee directs its counsel (a) to execute the Stipulation and the 

related agreement with the relevant D&O insurers, (b) to file the Stipulation with the 

Delaware Court of Chancery and commence the process for providing formal notice 

of the Settlement to Zynga’s stockholders, and (c) to take the appropriate actions in 

the Delaware Court of Chancery and the California courts in which the Derivative 

Lawsuits are pending to secure approval of the Settlement by the Delaware Court of 

Chancery and to have the various Derivative Lawsuits dismissed in their entirety and 

with prejudice as to all Parties. 
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