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UNITED STATES BANKRUPTCY COURT
DISTRICT OF SOUTH CAROLINA
Chapter 11
In re:
CAFE HOLDINGS CORP., et al.,

1

Case No. 18-05837 (hb)
(Jointly Administered)

Debtors.

ORDER AUTHORIZING THE DEBTORS TO EMPLOY AND RETAIN
DUFF & PHELPS SECURITIES, LLC AS INVESTMENT BANKER
TO THE DEBTORS AND DEBTORS IN POSSESSION
NUNC PRO TUNC TO THE PETITION DATE
Upon the application (the “Application”)2 of the above-captioned debtors and debtors in
possession (“Debtors”), for entry of an order (the “Order”) pursuant to sections 327(a) and 328
of title 11 of the United States Code (the “Bankruptcy Code”) authorizing the Debtors to employ
and retain Duff & Phelps Securities, LLC (“Duff & Phelps”) as investment banker for the Debtors
on the terms set forth in the engagement agreement (the “Duff & Phelps Agreement”) annexed
to the Application as Exhibit C; and upon the Declaration of Vineet (“Vin”) Batra (the “Batra
Declaration”), attached to the Application as Exhibit B and the Supplemental Declaration of
Vineet Batra filed on January 8, 2019, and considering the objection to the Application filed by
the Office of the United States Trustee [Docket No. 255] (the “Objection”) and the resolution of
the Objection announced on the record during the hearing on the Application, it appearing that
the relief requested therein is in the best interests of the Debtors’ estates, its creditors and other
parties in interest; and it appearing that the Court has jurisdiction over this matter pursuant to 28

1

2

Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:
Cafe Holdings Corp. (7910); Cafe Enterprises, Inc. (4946); CE Sportz LLC (2009); and CES Gastonia LLC
(0863). The location of the Debtors’ corporate headquarters is 4324 Wade Hampton Blvd., Suite B, Taylors,
South Carolina 29687.
Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the
Application.
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U.S.C. § 1334; and it appearing that this proceeding is a core proceeding pursuant to 28 U.S.C. §
157(b)(2); and it appearing that venue of this proceeding is proper pursuant to 28 U.S.C. §§ 1408
and 1409; and it appearing that notice of the Application was appropriate under the circumstances
and that no other or further notice need be given; and the Court being satisfied that Duff & Phelps
is a “disinterested person” as such term is defined under section 101(14) of the Bankruptcy Code;
and after due deliberation and sufficient cause appearing therefore, it is HEREBY ORDERED:
1.

The Application is granted nunc pro tunc to the Petition Date as set forth herein.

2.

The Debtors are authorized, pursuant to 11 U.S.C. §§ 327(a) and 328(a), to employ

and retain Duff & Phelps as investment banker on the terms set forth in the Duff & Phelps
Agreement.
3.

The terms of the Duff & Phelps Agreement, as modified by the Application, are

reasonable terms and conditions of employment and are hereby approved.
4.

Duff & Phelps shall be compensated under the Duff & Phelps Agreement for the

services it provides, and reimbursed for any related expenses, in accordance with 11 U.S.C. §
328(a) of the Bankruptcy Code, the Local Rules for this Court, and any procedures as fixed by
further order of this Court. Except as set forth below, the final fee application filed by Duff &
Phelps shall be subject to review only pursuant to the standard of review set forth in section 328
of the Bankruptcy Code, and shall not be subject to the standard of review set forth in section 330
of the Bankruptcy Code.
5.

Notwithstanding any provision to the contrary in this Order, the U.S. Trustee shall

have the right to object to Duff & Phelps’ request(s) for compensation based on the reasonableness
standard provided in section 330 of the Bankruptcy Code. This Order and the record relating to
the Court’s consideration of the Application shall not prejudice or otherwise affect the right of the
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U.S. Trustee to challenge or the reasonableness of Duff & Phelps’ fees under the standard set forth
in the preceding sentence. Accordingly, nothing in this Order or the record shall constitute a
finding of fact or conclusion of law binding the U.S. Trustee, on appeal or otherwise, with respect
to the reasonableness of Duff & Phelps’ fees.
6.

Duff & Phelps shall not be required to file interim fee applications in order to

receive its Monthly Fees (as defined in the Duff & Phelps Agreement) but shall file a final fee
application that sets forth a summary of all fees earned and expenses reimbursed in these chapter
11 cases, including any fees paid on a monthly basis. Duff & Phelps shall include in its fee
application, among other things, time records setting forth, in a summary format with sufficient
detail to determine reasonableness of fees, a description of the services rendered by each
professional, broken out by task, and the amount of time spent on each date by each such individual
in rendering services on behalf of the Debtors in half hour increments. Other than Monthly Fees,
no fees shall be paid to Duff & Phelps prior to Court approval of Duff & Phelps’ fee application
described in this paragraph.
7.

Notwithstanding the terms of the Duff & Phelps Agreement, Duff & Phelps (i) will

not require compensation for testimony in these cases unless the requisite testimony exceeds the
scope of the Debtors’ financing, bid procedures, and sale motion, in which case the Debtors will
file a request for an expansion of the Duff & Phelp’s engagement; (ii) will not seek payment of a
Financing Fee (as defined in the Duff & Phelps Agreement) based on the Debtor’s debtor-inpossession financing; (iii) will not under any circumstances be entitled to both a Sale Transaction
Fee and a Restructuring Fee (as both terms are defined in the Duff & Phelps Agreement); and (iv)
shall not seek reimbursement of any fees or costs of its counsel arising from the prosecution or
defense of any of Duff & Phelps’ fee statements or fee applications in these Chapter 11 cases.
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The Debtors are authorized and empowered to take all actions necessary to

implement the relief granted in this Order.
9.

Notwithstanding the possible applicability of Bankruptcy Rules 6004, 7062 and

9014, or otherwise, the terms and conditions of this Order shall be immediately effective and
enforceable upon its entry.
10.

Duff & Phelps shall not be entitled to indemnification, contribution, or

reimbursement pursuant to the Duff & Phelps Agreement, unless and until such indemnification,
contribution, or reimbursement is approved by the Court.
11.

In the event of any inconsistency among the Duff & Phelps Agreement, the

Application, and this Order, this Order shall govern.
12.

Notwithstanding anything to the contrary herein, any payments authorized to be

made pursuant to this Order shall be made only to the extent authorized under the cash collateral
and debtor-in-possession financing budget approved by the Court in effect as of the time such
payment is to be made.
13.

The Court retains jurisdiction with respect to all matters arising from or related to

the implementation of this Order.
AND IT IS SO ORDERED

