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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 

 )  
In re: ) Chapter 11 
 )  
CENGAGE LEARNING, INC., et al., ) Case No. 13-44106 (ESS) 
 ) Case No. 13-44107 (ESS) 
 ) Case No. 13-44105 (ESS) 
 ) Case No. 13-44108 (ESS) 
 )  
     Debtors. ) (Jointly Administered) 
 )  

DECLARATION OF RICHARD D. FEINTUCH, INDEPENDENT  
DIRECTOR OF CENGAGE LEARNING, INC., IN SUPPORT OF  

CONFIRMATION OF THE DEBTORS’ AMENDED JOINT PLAN OF  
REORGANIZATION PURSUANT TO CHAPTER 11 OF THE BANKRUPTCY CODE 

Pursuant to 28 U.S.C. § 1746, I, Richard D. Feintuch, hereby declare as follows under 

penalty of perjury:’ 

BACKGROUND 

1. I am the independent director of Cengage Learning, Inc. (“Cengage”), a 

corporation incorporated under the laws of the State of Delaware and the primary operating 

company of the above-captioned debtors and debtors in possession (collectively with Cengage 

Learning Acquisitions, Inc., Cengage Learning Holdco, Inc., and Cengage Learning Holdings II 

L.P, the “Debtors” or the “Company”).  I have served in this role since February 2013.  In my 

capacity as a director of the Debtors, I am intimately familiar with the Debtors’ businesses and 

financial affairs. 

2. I submit this declaration (the “Declaration”) in support of confirmation of the 

Debtors’ Amended Joint Plan of Reorganization Pursuant to Chapter 11 of the Bankruptcy Code 

[Docket No. 1098] (as modified, amended, or supplemented from time to time, the “Plan”)1 and 

                                                 
1  Unless otherwise defined herein, capitalized terms shall have the meanings ascribed to them in the Plan, the 
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in connection with the Debtors’ Memorandum of Law (I) in Support of the Debtors’ Amended 

Joint Plan of Reorganization Pursuant to Chapter 11 of the Bankruptcy Code and (II) in 

Response to Objections Thereto (the “Confirmation Brief”) and the Debtors’ Reply to the 

Objection of the United States Trustee to the Debtors’ Amended Joint Plan of Reorganization 

Pursuant to Chapter 11 of the Bankruptcy Code and in Support of the MIP and the Separation 

Agreement (the “Reply”). 

3. I am familiar with these chapter 11 cases and the terms of the Plan.  Specifically, I 

was involved in the development and negotiation of the Management Incentive Plan (the “MIP”) 

and the New Employment Agreements.  Additionally, I have been consistently informed 

regarding the mediation led by the Honorable Robert D. Drain and the negotiations leading to the 

Global Settlement, which forms the basis of certain material terms of the Plan.  Except as 

otherwise indicated, all facts set forth herein are based upon my personal knowledge, 

information learned from my review of relevant documents, or information supplied to me by 

members of the Debtors’ management and/or the Debtors’ advisors.  If called upon to testify, I 

would testify competently to the facts set forth herein.   

I. Brief History of the MIP and New Employment Agreements 

4. I joined the Board of Directors of Cengage Learning, Inc. (the “Board”) in 

February 2013.  At that time, Michael Hansen, the current Chief Executive Officer of the 

Company, had been with Cengage for approximately six months.  During his tenure, Mr. Hansen 

has revamped the senior management team and attracted, in my view, substantial talent to form a 

new senior management team.  I view this as an extremely positive development for the 

Company and believe that it is in the best interests of the Company to keep this new senior 

                                                                                                                                                             
Confirmation Brief or the Reply, as applicable. 
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management team in place post-emergence. 

5. During the first several months that I served on the Board, I worked closely with 

our restructuring advisors at Kirkland & Ellis LLP, Lazard Frères & Co., and Alvarez & Marsal 

North America, LLC, and oversaw the preparation for and commencement of voluntary cases 

under chapter 11 of the Bankruptcy Code.  My focus at the time was to ensure that the Company 

had a smooth landing in chapter 11 but also a clear exit strategy in mind.   

6. In May and June 2013, I was involved in negotiations with the Ad Hoc Group, a 

group of Cengage first lien debtholders who will become a majority of the Reorganized Debtors’ 

future shareholders.  These negotiations led to the Board’s approval of the Restructuring Support 

Agreement, which later formed the basis for the initial Plan filed on August 17, 2013.  Because 

of my belief and the Ad Hoc Group’s expressed view that keeping the new senior management 

team in place and aligned with the future shareholders would maximize the value of the 

Company, the MIP and amendment and assumption of New Employment Agreements, which 

were to be included in the Plan Supplement, were integral parts of the Plan filed in August 2013.   

7. To assist in developing and negotiating the terms of the MIP, both the Company 

and the Ad Hoc Group hired compensation consultants.2  After extensive, good-faith 

negotiations, and taking into account the recommendations of their two compensation 

consultants, the Debtors and the Ad Hoc Group agreed that 5.6% of the new equity (based upon, 

at the time, a total enterprise value of $2.9 billion) would be reserved for the MIP.  Importantly, a 

critical part of the deal struck with the Ad Hoc Group was that 80% of the new equity pool 

would be allocated immediately upon the Effective Date.  Of this immediately allocated new 

equity, the Debtors’ Chief Executive Officer would be entitled to 50% of the new equity (i.e., 

                                                 
2  The Debtors hired Towers Watson and the Ad Hoc Group hired Lyons Benenson. 
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40% of the total 100% pool), with the remaining 50% to be allocated to members of the 

management team by the Chief Executive Officer.   

8. The initial Plan provided that the equity awards would be allocated 70% in 

incentive stock options (“ISOs”) and 30% in restricted stock units (“RSUs”) to incentivize 

management and align management’s interests with the Reorganized Debtors’ interests.  

Although the majority of the equity pool would be allocated upon emergence, the awards would 

vest over a number of years and their value would be largely determined based on the 

Reorganized Debtors’ performance post-emergence.  Upon approval from the Board, the Debtors 

disclosed the key terms of the MIP in a term sheet attached as an exhibit to the initial Plan, as 

well as in the initial Disclosure Statement, both of which were filed with the Court on August 17, 

2013.    

II. The Mediation Process and the MIP 

9. In September 2013, the Court approved the selection of the Honorable Robert D. 

Drain of the United States Bankruptcy Court for the Southern District of New York to serve as 

the mediator for the chapter 11 cases.  Without question, the mediation was a resounding 

success.  I was kept apprised regarding the five all-day mediation sessions and additional 

negotiations surrounding the MIP and the New Employment Agreements during the mediation.  

Specifically, as part of the Global Settlement, the Debtors agreed to adopt a total enterprise 

valuation of $3.6 billion for purposes of the Plan (an increase of $700 million from the initial 

valuation of the $2.9 billion).  To ensure that the senior management team would receive 

substantially the same economic result that was set forth in the original Plan, the Debtors and the 

Supporting Parties agreed to revisit the allocation of RSUs and ISOs under the MIP, which had 

been premised on a $2.9 billion total enterprise valuation.   
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10. Initially, the Debtors and the Supporting Parties were unable to reach agreement 

on the proper re-allocation of RSUs and ISOs for the MIP to fit within the contours of the Global 

Settlement.  Because of the importance of the senior management team to the stability of, and 

short and long-term prospects for, the Company post-emergence, the Debtors and the Supporting 

Parties asked Judge Drain to assist in resolving the dispute.   

11. Judge Drain facilitated an agreement among the Supporting Parties that provides 

participants in the MIP substantially the same economic value as in the initial Plan but premised 

now on the new $3.6 billion total enterprise value.  With Judge Drain’s input, the Debtors and 

the Supporting Parties continued to agree that 5.6% of the new equity (based now on a total 

enterprise value of $3.6 billion) would be reserved for the MIP, and continued to agree that 80% 

of the new equity would be allocated immediately upon the Effective Date (with 50% allocated 

to the Debtors’ CEO (i.e., 40% of the total 100% pool).  To account for the change in total 

enterprise value, the allocation of the ISOs and RSUs under the MIP was changed from 70% in 

ISOs and 30% in RSUs to 60% in ISOs and 40% in RSUs.  The change in allocation, and the 

continued allocation of 80% of the MIP pool to specific individuals on the Effective Date, was 

agreed to by all of the Supporting Parties. 

III. The Terms of the MIP and the New Employment Agreements are Fair and Market  

12. I was advised with respect to the MIP by Towers Watson, a renowned 

compensation consulting firm.  Based on my experience as a lawyer at Wachtell, Lipton, Rosen, 

& Katz for twenty years and recommendations by Towers Watson and Cengage’s other advisors, 

I believe that the terms of the MIP and the New Employment Agreements are fair and consistent 

with market terms for several reasons.  

13. For example, it is customary for a post-restructuring senior management team to 
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be incentivized with a mix of RSUs and Stock Options like is occurring here.  RSUs provide 

balance to an incentive package by discouraging a swing for the fences mentality that can be 

fostered by an options-only package.  That is, RSUs incentivize management to preserve value 

for shareholders.  Stock Options provide the senior management team with upside potential in 

the event that the total enterprise value increases going forward and, thus, incentivizes 

management to grow value for shareholders.   

14. It is likewise customary in my experience for RSUs and ISOs to have certain 

restrictions in favor of the company, such as time vesting and transfer restrictions.  The RSUs 

and the ISOs being issued on the Effective Date under the MIP have both of those restrictions.  

Time vesting prevents management from taking the money and running because they have to 

remain employed with the company in order to convert those RSUs into shares.  Transfer 

restrictions prevent management from selling their RSUs or ISOs, except under limited 

circumstances such as a change in control, which also helps keep management aligned with the 

shareholders of the company. 

IV. The MIP and New Employment Agreements are not Retention Payments 

15. I have reviewed the objection of the Office of the United States Trustee.  The U.S. 

Trustee alleges that the MIP and the New Employment Agreements are simply a reward for 

remaining with the Company throughout the chapter 11 cases.  As the independent director in 

charge of overseeing the Debtors throughout the chapter 11 cases, I strongly disagree with that 

characterization for several reasons. 

16. First, the senior management team -- and specifically Mr. Hansen, the CEO -- 

have never demanded of the Board or, to my knowledge, any other stakeholder that they receive 

compensation merely for remaining with the Company throughout the chapter 11 process.  The 
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senior management team was not paid a bonus in the months leading up to the chapter 11 filing 

or during the chapter 11 cases.  The senior management team likewise is not being paid a bonus 

upon emergence from chapter 11.  In fact, it is my understanding that the first time the 

management team will be eligible for cash bonuses will be August 2014, and any such payments 

would clearly not be made from assets of the Debtors’ estates.  

17. Second, there is no aspect of the MIP or the New Employment Agreements that 

serves as a reward for staying with the Company through chapter 11.  To the contrary, the MIP 

and the New Employment Agreements are entirely forward-looking -- they encourage the senior 

management team to remain with the Company from the Effective Date forward, but do not 

provide immediate benefits to the management team.  As I previously noted, the RSUs and ISOs 

were specifically designed to vest over many years and to include significant transfer restrictions 

that prevent management from taking the money and running. 

18. Third, this is not a case where the senior management team is being paid 

emergence bonuses on the Effective Date simply for remaining employed through the Effective 

Date.  I am aware that such cases exist -- and have been approved by Bankruptcy Courts under a 

reasonableness standard pursuant to section 1129(a)(4) -- but I do not believe that the RSUs and 

ISOs in this case would even constitute payments on the Effective Date as they are not vested 

and are subject to many restrictions.  

V. Management may not Sign the New Employment Agreements without Knowing 

 their Equity Compensation Terms on the Effective Date 

19. As set forth above, I believe that it is critical to the preservation and maximization 

of value that the current senior management team remains with the Company after the Effective 

Date.  The best way to ensure that happens is to have the senior management members sign 

employment agreements that govern the terms of their employment, including compensation and 
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other terms.   

20. In part at my direction, the Company has negotiated for restrictive covenants in 

the New Employment Agreements for each of the nine members of the senior management team.  

I believe that those restrictive covenants will be important for the reorganized Company and its 

shareholders because they will protect the company from the loss of human and intellectual 

capital.   

21. However, without knowing the terms of their equity compensation -- i.e., the 

specific allocation of RSUs and ISOs on an individual basis on the Effective Date -- I have 

serious doubts whether any member of the current senior management team would enter into 

new or additional restrictive covenants and obligations.  Equity compensation is a substantial 

component of any senior manager’s compensation package.   

22. Furthermore, I do not believe that it acceptable to leave the allocation of the new 

RSUs and ISOs to the New Board as the U.S. Trustee has suggested for several reasons.   

23. First, this could result in the senior management team spending the first several 

weeks or potentially even months post-emergence concerned with their own compensation and 

not with running the business and taking advantage of their improved capital structure.  This is 

not conducive to creating value.   

24. Second, the New Board was adequately represented in the restructuring 

negotiations regarding the MIP.  As happens in nearly every large chapter 11 case, the majority 

future shareholders of the Company, the Ad Hoc Group here, negotiated the terms of the MIP 

and the New Employment Agreements with myself on behalf of the Company and senior 

management.  Contrary to what the U.S. Trustee suggests, the MIP does not restrict the exercise 

of the New Board’s fiduciary duties. The compensation has been approved by nearly 100% of 
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the future shareholders of this private company.  

25. Third, as a sitting director on this and other boards, I believe that it could add 

significant delay to place the burden of approval of the allocation of the MIP on the members of 

the New Board, particularly the three new independent directors who were not directly involved 

in the chapter 11 cases.  Those directors likely will defer to the large shareholders sitting on the 

Board in terms of compensation but may feel duty bound to solicit input from a new set of 

compensation consultants.  This would not only be duplicative of what was already done, but it 

could be a significant expense and a major distraction, and could delay by several more weeks 

when members of the senior management team would know their compensation.   

26. I do not believe that such a result is consistent with my fiduciary duty to 

maximize the value of this Company.  In my view, the MIP and the New Employment 

Agreements are an integral part of the Global Settlement, are fair and reasonable, have been 

negotiated at arm’s-length in good faith with the future shareholders of the Company, and are 

necessary to ensure that the current senior management team remains with the Company and is 

aligned with the new shareholders to maximize the value of the Reorganized Company.  For all 

of the reasons set forth above, I respectfully submit that the Plan should be confirmed and the 

MIP and the New Employment Agreements -- including the allocations of RSUs and ISOs on the 

Effective Date -- should be approved by the Bankruptcy Court in their entirety.   

 [Remainder of page intentionally left blank.] 
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

statements are true correct. 

Dated:  March 12, 2014 By: /s/ Richard D. Feintuch 
  Richard D. Feintuch 
  Independent Director 
  Cengage Learning, Inc.  
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