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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 

 )  
In re: ) Chapter 11 
 )  
CENGAGE LEARNING, INC., et al., ) Case No. 13-44106 (ESS) 
 ) Case No. 13-44107 (ESS) 
 ) Case No. 13-44105 (ESS) 
 ) Case No. 13-44108 (ESS) 
 )  
     Debtors. ) (Jointly Administered) 
 )  

DECLARATION OF WILLIAM C. KOSTUROS, MANAGING DIRECTOR  
OF ALVAREZ & MARSAL NORTH AMERICA, LLC, IN SUPPORT  

OF CONFIRMATION OF THE DEBTORS’ AMENDED JOINT PLAN OF  
REORGANIZATION PURSUANT TO CHAPTER 11 OF THE BANKRUPTCY CODE 

Pursuant to 28 U.S.C. § 1746, I, William C. Kosturos, hereby declare as follows under 

penalty of perjury: 

BACKGROUND 

1. I am a Managing Director of Alvarez & Marsal North America, LLC (“A&M”).  I 

have more than 20 years’ experience working as a turnaround consultant, interim crisis manager, 

and financial adviser to both debtors and creditors in and out of chapter 11 proceedings.  I have 

been involved in all aspects of numerous restructurings and have acted as, among other roles, 

Chief Restructuring Officer, interim Chief Executive Officer, and Chief Financial Officer.  My 

experience includes developing and negotiating solutions to complex capital structure issues, 

formulating and evaluating strategic business plans, developing and implementing turnaround 

strategies, and preparing forecast models and short- and long-term cash plans.  My notable 

engagements include: Washington Mutual, in which I served as the Chief Restructuring Officer; 

Movie Gallery, in which I served as the Chief Restructuring Officer; Spiegel, Inc., in which I 

served as Interim Chief Executive Officer and Chief Restructuring Officer; Pacific Gas & 
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Electric; Levi Strauss; Sunshine Biscuits; Hexcel Corporation; Unisil Corp.; Clothestime; and 

Spreckels Industries.  As the Chief Restructuring Officer for Washington Mutual, I was involved 

in negotiating a global settlement, which resolved numerous complex, highly contested issues 

and resulted in over $7 billion in distributable value to creditors.  

2. In February 2013, the Debtors engaged A&M to act as their advisor in connection 

with the Debtors’ restructuring initiatives.1  Since that time, I have worked closely with the 

Debtors’ management team and have become well-acquainted with the Debtors’ capital structure 

and business operations.  I submit this declaration (the “Declaration”) in support of confirmation 

of the Debtors’ Amended Joint Plan of Reorganization Pursuant to Chapter 11 of the Bankruptcy 

Code [Docket No. 1098] (as modified, amended, or supplemented from time to time, the 

“Plan”)2 and in connection with the Debtors’ Memorandum of Law (I) in Support of the 

Debtors’ Amended Joint Plan of Reorganization Pursuant to Chapter 11 of the Bankruptcy Code 

and (II) In Response to Objections Thereto (the “Confirmation Brief”) and the Debtors’ Reply to 

the Objection of the United States Trustee to the Debtors’ Amended Joint Plan of Reorganization 

Pursuant to Chapter 11 of the Bankruptcy Code and in Support of the Management Incentive 

Plan and the Separation Agreement (the “Reply”). 

3. I am very familiar with these chapter 11 cases and the terms of the Plan.  Among 

other things, I was actively involved in the mediation led by the Honorable Robert D. Drain and 

the negotiations leading to the Global Settlement, which forms the basis of the Plan.  In addition, 

as restructuring advisor to the Debtors, the A&M team assisted the Debtors with preparation of 

                                                 
1  On July 24, 2013, the Bankruptcy Court entered an order approving the Debtors’ Application for Entry of an 

Order Authorizing the Employment and Retention of Alvarez & Marsal North America, LLC as Restructuring 
Advisor to the Debtors Nunc Pro Tunc to the Petition Date [Docket No. 150]. 

2  Unless otherwise defined herein, capitalized terms shall have the meanings ascribed to them in the Plan or the 
Confirmation Brief. 
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the Liquidation Analysis, which demonstrates the Debtors’ ability to satisfy various  statutory 

requirements related to Plan confirmation.  Furthermore, I assisted the Debtors’ management 

team in developing the Debtors’ business plan and preparing the Financial Projections.  Except 

as otherwise indicated, all facts set forth herein are based upon my personal knowledge, 

information learned from my review of relevant documents, or information supplied to me by 

members of the Debtors’ management and/or other of the Debtors’ advisors.  If called upon to 

testify, I would testify competently to the facts set forth herein.   

4. This Declaration is divided into three sections.  Section I addresses the New 

Employment Agreements and the MIP negotiation in connection with the Global Settlement and 

the Plan.  Section II addresses the mandatory requirements for confirmation of a plan of 

reorganization pursuant to section 1129 of the Bankruptcy Code.  Specifically, Section II 

addresses: (a) the good faith requirement of section 1129(a)(3) of the Bankruptcy Code; (b) the 

approval of administrative payments pursuant to 1129(a)(4) of the Bankruptcy Code, including 

(i) approval of the Management Incentive Plan, (ii) approval of the Durbin Amendment, (iii) 

payment of the Debtors’ and the Committee’s fees, and (iv) payment of certain First Lien 

Holders’ and Other Non-Estate Fees, (c) the disclosure of post-Effective Date directors and 

officers as required by section 1129(a)(5) of the Bankruptcy Code; (d) the “best interests” test of 

section 1129(a)(7) of the Bankruptcy Code; and (e) the feasibility of the Plan pursuant to section 

1129(a)(11) of the Bankruptcy Code.  Section III discusses the discretionary provisions of the 

Plan pursuant to section 1123(b) of the Bankruptcy Code, including (a) the Debtor Release; (b) 

the Third-Party Release; and (c) the Exculpation Provision. 

Case 1-13-44106-ess    Doc 1205    Filed 03/12/14    Entered 03/12/14 15:37:45



 

4 

 

I. New Employment Agreements, the MIP and the Durbin Amendment 

A. The New Employment Agreements and the MIP 

5. The Plan contemplates the approval of the management team’s go-forward 

compensation, as reflected in the New Employment Agreements.  One component of the 

compensation under the New Employment Agreements is participation in the post-Effective Date 

Management Incentive Plan (the “MIP”).  The MIP provides that, among other things, 5.6% of 

the new equity will be reserved for the management team with 80% of that pool being allocated 

on the Effective Date (the “Initial Pool”).  These grants to the management team will be in the 

form of incentive stock options (“ISOs”) and restricted stock units (“RSUs”) (collectively, 

the “Initial Award”).  The management team’s post-Effective Date compensation package is an 

integral component of the Global Settlement.  Importantly, the Initial Award is not being 

implemented as an award for completing the chapter 11 cases or to ensure that the management 

team would remain with the Debtors through the chapter 11 cases.  Rather, the MIP was 

negotiated at length by the Supporting Parties and their advisors to ensure that the Debtors’ new 

management team would agree to work for the Reorganized Debtors following the Effective Date 

and have sufficient incentives to successfully complete the transformation of the Company for 

the benefit of future shareholders.  Accordingly, the Initial Award was structured with restrictive 

and incentive-based equity vehicles to properly incentivize management’s performance on a go-

forward basis.  Failure to approve the MIP and the New Employment Agreements would 

therefore negate a fundamental term of the Global Settlement that was heavily negotiated.     

6. Moreover, the amount of equity reserved for the MIP and allocated as of the 

Effective Date to certain members of the Debtors’ management team has been disclosed since 

the outset of these chapter 11 cases and was the subject of numerous discussions during and in 
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connection with the mediation sessions before Judge Drain.  As a result, I believe that holders of 

claims entitled to vote on the Plan, including the Supporting Parties that played an integral role 

in negotiating the MIP, have relied on the existence of the MIP when making an informed 

decision to vote on the Plan.  Moreover, I know that the Debtors’ management team is relying on 

the MIP and the New Employment Agreements being in effect and applicable upon the Debtors’ 

emergence from bankruptcy in deciding whether to enter into the New Employment Agreements.  

Thus, failure to implement the MIP and the New Employment Agreements as of the Effective 

Date would cause uncertainty with respect to the stability and future success of the Reorganized 

Debtors.  Lastly, it is important to point out that the MIP and the New Employment Agreements 

do not provide for any payments from the Debtors’ estates.  In fact, it is my view that the Initial 

Award should not be viewed as a payment at all given the restrictive nature of the equity grants 

and the time-vesting requirements thereunder.  For all of these reasons, I believe that it is critical 

that the MIP and the New Employment Agreements be approved as part of the Plan. 

i. Initial Development and Disclosure of the Management Team’s 
Compensation 

7. As the Debtors’ restructuring advisor since February 2013, I have been involved 

in the negotiations surrounding these chapter 11 cases both pre- and post-petition.  Throughout 

these negotiations, the Debtors and their key stakeholders realized the importance of properly 

incentivizing the Debtors’ new management team during this transformative period in the 

Debtors’ history and because the Debtors are in a highly competitive industry in which there is 

intense competition for highly skilled and experienced manager-level and executive-level 

employees.  As a result, the development and implementation of a post-Effective Date MIP and 

New Employment Agreements — including the immediate allocation of equity on the Effective 

Date — that appropriately incentivize the Debtors’ management team have been a critical part of 
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those negotiations since the beginning of these chapter 11 cases.     

8. The outcome of the Debtors’ initial pre- and post-petition negotiations with the 

Ad Hoc Group — which represents a majority of the Debtors’ future shareholders — was 

reflected in the Restructuring Support Agreement, and formed the basis for the Plan filed on 

August 17, 2013.  After extensive, good faith negotiations, the Debtors and the Ad Hoc Group 

agreed that 5.6% of the new equity (based on a total enterprise value of $2.9 billion) would be 

reserved for the MIP.  Importantly, a critical part of the deal struck with the Ad Hoc Group was 

that 80% of the new equity pool would be allocated immediately upon the Effective Date.  Of 

this immediately allocated new equity, the Debtors’ Chief Executive Officer would be entitled to 

50% (i.e., 40% of the total 100% pool), with the remaining 50% to be allocated to members of 

the management team by the Chief Executive Officer.  The Restructuring Support Agreement 

provided that the equity awards would be allocated 70% in incentive stock options (“ISOs”) and 

30% in restricted stock units (“RSUs”) to incentivize management and align management’s and 

the Reorganized Debtors’ interests.  Notably, the ISOs and RSUs are equity vehicles designed to 

provide the participants in the MIP with contingent rights to payments based on the future 

performance of the company, thereby aligning the participant’s interests with the interests of the 

Company.  Like the requirement that awards be made on the Effective Date, I believe that the 

allocation between ISOs and RSUs was an integral component of the deal reached between the 

Debtors and the Ad Hoc Group.   

9. The Debtors disclosed the key terms of the MIP in a term sheet attached as an 

exhibit to the Plan, as well as in the Disclosure Statement, both of which were filed on August 

17, 2013.3  Additionally, the Debtors disclosed their intention to assume and/or amend the 

                                                 
3  Plan [Docket No. 295] at Art. IV.W, Exhibit A; Disclosure Statement [Docket No. 296] at Sec. III.L, IV.G(iii).   
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management team’s employment agreements, consistent with the terms of the Restructuring 

Support Agreement, and file such agreements with the Plan Supplement.4  Moreover, it is my 

understanding that, upon request of the Office of the United States Trustee and the Committee, 

the Debtors provided a more detailed disclosure of the MIP in their Disclosure Statement for 

purposes of soliciting votes on their Plan based upon the terms of the Restructuring Support 

Agreement.5   

ii. The Management Team’s Compensation Was Heavily Negotiated and 
an Integral Part of the Global Settlement, as Reflected in the Plan 

10. The MIP remained a key issue as the Debtors engaged in mediation with the 

Supporting Parties regarding the Plan.  As discussed above, I participated in each of the 

mediation sessions and have knowledge of additional negotiations surrounding the MIP.  As part 

of the Global Settlement, the Debtors agreed to adopt a total enterprise valuation of $3.6 billion 

for purposes of the Plan.  As a result, the Debtors and the Supporting Parties revisited the MIP, 

as the terms of the MIP were originally premised on a $2.9 billion total enterprise valuation.  

After lengthy, good faith negotiations, the Debtors and the Supporting Parties were unable to 

reach agreement on the proper value to use for purposes of the MIP.  Because of the importance 

of the MIP in the context of the Global Settlement, the Debtors and the Supporting Parties asked 

for Judge Drain’s assistance in resolving the dispute.  Judge Drain was able to facilitate an 

agreement among the parties that provides participants in the MIP similar economic value but 

premised on a $3.6 billion valuation.  Specifically, the Debtors and the Supporting Parties agreed 

that 5.6% of the new equity would continue to be reserved for the MIP (but based on a total 

enterprise value of $3.6 billion), and that 80% of the new equity would be allocated immediately 

                                                 
4  Plan [Docket No. 295] at Art. IV.V.2.  

5  Disclosure Statement [Docket No. 782] at Section III.P.   
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upon the Effective Date (with 50% allocated to the Debtors’ CEO (i.e., 40% of the total 100% 

pool)).  The parties further agreed that awards under the MIP would be allocated 60% in ISOs 

and 40% in RSUs to account for the $3.6 billion valuation.  The Debtors and the Supporting 

Parties reflected their agreement in a revised MIP attached to the Plan Support Agreement and 

Plan Term Sheet.  The Debtors disclosed the terms of the revised MIP in the amended Plan and 

Supplemental Disclosure Statement filed on February 12, 20146 and filed the MIP and New 

Employment Agreements on February 24, 2014.7 

11. No one has objected to reserving 5.6% of the new equity for the MIP.  The U.S. 

Trustee has objected to the allocation of 80% of the new equity on the Effective Date and 

issuance of the Initial Award upon emergence.   The immediate allocation of 80% of the new 

equity and issuance of the ISOs and RSUs was specifically negotiated with the Supporting 

Parties. The 80% allocation component of the MIP has remained constant since the outset of 

these chapter 11 cases, and the allocation of incentives has been at the heart of the negotiations 

since before these chapter 11 cases even began.  It is my understanding that to deviate from the 

revised terms of MIP reflected in the Plan Support Agreement and the Plan would be a material 

breach of the Plan Support Agreement and may jeopardize the Global Settlement, which the 

Debtors and the Supporting Parties have worked so hard to reach.  I believe that, absent the 

Global Settlement and the Debtors’ ability to confirm the Plan as negotiated, the Debtors will 

face substantial and irreparable harm due to having to remain in chapter 11 for longer and having 

to re-open a very complex and extensive Plan negotiation process. 

                                                 
6  Disclosure Statement Supplement at Sec. IV.L.    

7  Plan Supplement, Exhibit J and Exhibit K.    
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iii. Parties in Interest Have Relied on the Terms of the Management Team’s 
Compensation in Supporting the Global Settlement and Voting on the 
Plan 

12. As an active participant in the negotiations with the Debtors’ key stakeholders, 

and because the go-forward terms of the management team’s compensation is an integral part of 

the Global Settlement and the Plan, it is my belief that the Debtors’ key stakeholders — 

including the Supporting Parties — relied on the fact that the New Employment Agreements and 

the MIP would be adopted as part of the Plan when casting their vote to accept or reject the Plan.   

13. I believe that to postpone the decision to grant and allocate such equity to a later 

date would cause uncertainty as to the future of the Reorganized Debtors and their management 

team, which the Global Settlement and the Plan sought to avoid.  If that occurred, instead of 

focusing on running the business during the critical period immediately following emergence 

from chapter 11, the Debtors’ management team may be distracted by concerns regarding the 

terms of their go-forward compensation.  I believe that this distraction would be to the detriment 

of the Reorganized Debtors and all parties in interest.  Moreover, I have serious concerns as to 

whether the Debtors’ management team, which is critical to the success and stability of the 

Reorganized Debtors, would sign new employment contracts with restrictive covenants running 

in favor of the Debtors if equity grants were not guaranteed at emergence.   

14. Additionally, it is my understanding that the Exit Financing secured by the 

Debtors, which is a prerequisite for emergence from chapter 11, will be in jeopardy without a 

Global Settlement falls apart — a critical elements upon which Exit Financing lenders relied.  As 

explained herein, the MIP and the New Employment Agreements are material terms of the 

Global Settlement, and accordingly, the Global Settlement is at risk if the the MIP and the New 

Employment Agreements are not approved.  Even if the Debtors were able to secure Exit 
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Financing, the Supporting Parties will no longer be bound to the terms of the Plan Support 

Agreement and the Debtors could be unable to emerge from chapter 11 by March 31, 2014, a 

critical date in the Debtors’ business cycle as they prepare to embark on a new selling season.  

Accordingly, I believe that failing to approve the terms of the New Employment Agreements and 

the MIP, as agreed upon, would frustrate the Debtors’ and the Supporting Parties’ intent as 

related to both (a) the negotiation of and compromise resulting from the Global Settlement and 

(b) voting in support of the Plan. 

iv. The New Employment Agreements and the MIP Do Not Contemplate 
Making Payments from the Debtors’ Estates or Retention-Based 
Payments 

15. Importantly, neither the New Employment Agreements nor the MIP provides for 

payments to the Debtors’ management team on the Effective Date or from assets of the Debtors’ 

Estates.  In fact, I do not agree with the U.S. Trustee’s characterization of the Initial Awards as 

payments.  As discussed above, the Initial Awards are in the form of RSUs and ISOs.  These 

equity vehicles are meant to provide the participants in the MIP with contingent rights to 

payments based on the future performance of the company, thereby aligning the participant’s 

interests with the interests of the company.  Specifically, the ISOs have a strike price based on a 

of $3.6 billion valuation, and therefore are of little to no value to the holder unless the value of 

the company increases.  In addition, the ISOs and RSUs are subject to time-based vesting 

requirements, which at a minimum will take one year to occur, and may not be sold, exchanged, 

transferred, assigned or otherwise disposed of and are subject to repurchase rights, tag-along 

rights and registration rights.  Moreover, if an executive leaves for cause or without good reason, 

the unvested portion of the award will be forfeited. Simply put, the RSUs and ISOs granted 

under the Initial Award are not liquid securities similar to public securities or cash.  As a result, I 
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do not believe that the RSUs or ISOs granted under the MIP, and available to the Debtors’ 

management team through the New Employment Agreements, can be properly characterized as 

payments on the Effective Date or payments from the Debtors’ Estates. 

16. In addition, I do not believe that the MIP and New Employment Agreements 

provide for retention-based payments, or what the U.S. Trustee calls “rewards” for staying 

through the chapter 11 cases.  To be clear, the MIP and New Employment Agreements are meant 

to compensate the management team on a go-forward basis only.  For example, the yet to be 

named Chief Financial Officer is entitled to an Initial Award notwithstanding the fact this 

individual had no involvement with the Debtors’ chapter 11 cases, and the current Chief 

Financial Officer, who played an integral role in these chapter 11 cases is not entitled to an Initial 

Award.  I believe that the U.S. Trustee is incorrect in categorizing these payments as “retention-

based” or “rewards” for emergence.  For all of these reasons, I believe that the MIP and New 

Employment Agreements should be approved.     

B. The Durbin Amendment 

17. In connection with the Plan, the Debtors filed the Durbin Amendment amending 

the prepetition employment arrangement with Dean Durbin, the Debtors’ current Chief Financial 

Officer.  I understand that the terms of the Durbin Amendment generally provide that Mr. Durbin 

will leave the Debtors within one month of the Reorganized Debtors hiring a new Chief 

Financial Officer.  Mr. Durbin will continue to act as the Reorganized Debtors’ Chief Financial 

Officer until that date and will be integral to implementing the distributions under the Plan and 

transitioning the Reorganized Debtors’ financial team.  In addition, the Durbin Amendment 

provides that, upon Mr. Durbin’s departure, he will be entitled to one year’s severance and 

participation in the company’s 2014 annual incentive plan, as set forth in Mr. Durbin’s 
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prepetition employment agreement.  But under the Durbin Amendment, Mr. Durbin will only be 

entitled to a prorated portion of his award under the annual incentive plan, as opposed to the full 

award in Mr. Durbin’s original employment agreement.  Any severance payments will be paid to 

Mr. Durbin only upon his termination, which will be no earlier than summer 2014.  In return, the 

Debtors have secured a more favorable non-compete, non-disparagement and confidentiality 

provisions as well as a broad release of claims against the company from Mr. Durbin.   

18. I believe that the Durbin Amendment is reasonable in light of the substantial 

services that Mr. Durbin will continue to perform after the Effective Date.  Indeed, as of April 1, 

2014, the Reorganized Debtors will be operating with a significantly reduced financial team.  In 

light of the Exit Financing that will be entered into upon emergence, this loss of personnel will 

require Mr. Durbin’s knowledge and leadership more than ever.  After the Effective Date, Mr. 

Durbin will be instrumental in assisting with the Company’s audit and in implementing fresh-

start accounting.  Additionally, the Reorganized Debtors will be in the midst of relocating its 

headquarters from Stamford, Connecticut, to Boston, Massachusetts, further necessitating Mr. 

Durbin’s presence during the Company’s transition 

19. Furthermore, I believe that the Durbin Amendment is reasonable because it does 

not provide Mr. Durbin with any greater compensation than he was entitled to under his 

prepetition employment agreement.  In fact, Mr. Durbin will be entitled to a smaller, prorated 

award under the Debtors’ 2014 annual incentive plan, thereby saving the company money.  In 

addition, the severance provisions in the Durbin Amendment are payable only upon Mr. 

Durbin’s departure from the Company.  Accordingly, the Durbin Amendment does not require 

any payments on the Effective Date or from the Debtors’ estates.  Moreover, I believe that the 

Company will benefit from the restrictive non-compete agreement, non-disparagement 
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agreement, broad release of claims, and confidentiality agreement that were negotiated as part of 

the Durbin Amendment.  Thus, I believe that the benefits of the Durbin Amendment outweigh 

the costs, if any, to the Company. For these reasons, I believe the Durbin Amendment is 

therefore reasonable and in the Debtors’ and Reorganized Debtors’ best interests. 

II. Mandatory Requirements of Section 1129 of the Bankruptcy Code 

A. Section 1129(a)(3) (Good Faith) 

20. Having been extensively involved in the mediation and negotiations leading to the 

Global Settlement and the development of the Plan, I believe that the Debtors have proposed the 

Plan to effectuate a full, fair and feasible restructuring of their liabilities while maximizing value 

for the benefit of all stakeholders.  I believe that the Plan is the product of extensive arm’s-length 

negotiations, including five formal mediation sessions, and numerous telephone conferences and 

email exchanges among the Debtors and the Supporting Parties.  These negotiations were 

difficult and sometimes contentious.  As a result, however, the Plan reflects a series of good faith 

compromises that resolve disputed issues; provide for the best available creditor recoveries, in 

light of the various litigation risks absent the Global Settlement; and allow the Debtors to emerge 

from chapter 11 sooner than if they had not reached the Global Settlement, all of which helps 

maximize value for the benefit of all of the Debtors’ constituents.  

21. Indeed, throughout these Chapter 11 Cases, I believe that the Debtors (including 

its board and its management team) have undertaken significant efforts to protect the interests of 

all constituents.  Given that the Plan is supported by every major stakeholder, including the 

Supporting Parties, it is my opinion that the Plan has been proposed in good faith and it will 

achieve a result consistent with the objectives and purposes of the Bankruptcy Code. 
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B. Section 1129(a)(4) (Approval of Certain Administrative Payments) 

22. It is my understanding that section 1129(a)(4) of the Bankruptcy Code requires 

that certain fees and expenses paid by the debtor be reasonable.  In addition to the fees incurred 

by their own professionals and the professionals employed by the Committee, as part of the 

Global Settlement, the Debtors agreed to pay certain reasonable and documented fees and 

expenses incurred by certain Supporting Parties.  For the reasons set forth below, I believe that 

each of these obligations is reasonable. 

i. The Debtors’ and the Committee’s Professional Fees 

23. I believe that the Debtors and the Committee exercised their fiduciary duties to 

the fullest extent possible throughout these Chapter 11 Cases and were integral parties to the 

negotiations that ultimately resulted in the Global Settlement.  Additionally, it is my 

understanding that the Debtors’ and the Committee’s professionals will need to comply with 

certain compensation and reimbursement procedures before they may be reimbursed for their 

reasonable fees and expenses. As a result, I believe that the reimbursement of the Debtors’ and 

Committee’s professionals’ fees is reasonable.  

24. In addition, the Debtors’ agreement to pay the post-Effective Date reasonable fees 

and documented expenses of the Committee’s attorneys and financial advisors in the amount of 

up to $250,000 (subject to the terms of the Plan) was highly negotiated and I believe that it 

constituted a critical component of the Global Settlement.  The Debtors’ restructuring would not 

have been possible without the Committee’s input and consent to the Global Settlement.  I 

further believe that capping the post-Effective Date fees and expenses to be paid to the 

Committee’s professionals by the Debtors to a specific dollar amount further supports the 

reasonableness of such obligation 
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ii. The First Lien Fees and the Other Non-Estate Fees 

25. In addition to the Debtors’ and Committee’s retained professionals, and as a 

fundamental part of the Global Settlement embodied in the Plan, the Plan also contemplates the 

payment of certain non-estate fees and expenses to advisors for the First Lien Holders and the 

payment of certain other non-estate fees incurred by other Supporting Parties, all of whom I 

believe were instrumental in the Plan’s development and success.  I believe that the Debtors’ 

agreement to pay such professionals’ reasonable and documented fees and expenses pursuant to 

the Plan constituted a critical component of the Supporting Parties’ willingness to consent to the 

terms of the Global Settlement.  The Debtors’ restructuring may not have been possible without 

these professionals’ involvement.  As a result, I believe that the payment of the Supporting 

Parties’ professional fees, as set forth in the Plan, is reasonable. 

C. Section 1129(a)(5) (New Board) 

26. The Debtors disclosed the identity and affiliations of the proposed directors and 

officers of the Reorganized Debtors prior to the hearing to consider confirmation of the Plan.  I 

believe that the individuals who will serve as directors and officers of the Reorganized Debtors, 

and the process by which they were selected, ensures that the Debtors will be managed by 

competent individuals after emergence.  Members of current management that are expected to 

remain in their respective positions post-emergence are competent, have relevant, deep-rooted 

and solid business and industry experience, and together with the New Board will provide both 

continuity and fresh insights into running the reorganized business.  As a result, the Debtors have 

ensured that the appointment or continuance of such persons is consistent with the interests of 

creditors and equity security holders and in accord with public policy. 

27. Further, I understand that the Debtors have satisfied the requirements of section 
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1129(a)(5) of the Bankruptcy Code by disclosing publicly the identity of all insiders that the 

Reorganized Debtors will employ or retain and the nature of any compensation for such insiders. 

D. Section 1129(a)(7) (“Best Interests” Test) 

28. I understand that the “best interests” test of section 1129(a)(7) of the Bankruptcy 

Code requires that each holder of a claim or equity interest either accepts the Plan or will receive 

or retain under the Plan property having a present value, as of the effective date, not less than the 

amount such holder would receive or retain if the debtor were liquidated under chapter 7 of the 

Bankruptcy Code.  In light of the results obtained through the Liquidation Analysis, I believe 

that the Plan satisfies this requirement. 

29. To demonstrate compliance with section 1129(a)(7) of the Bankruptcy Code, the 

Debtors, with assistance from the A&M team, prepared a Liquidation Analysis that compares the 

distributions to Holders of Impaired Claims under the Plan to the estimated recoveries of these 

creditors in a hypothetical chapter 7 liquidation.   

30. The Liquidation Analysis provided in the Disclosure Statement establishes that all 

Holders of Claims will receive or retain property valued, as of the Effective Date, at an amount 

greater than or equal to the value of what they would receive if the Debtors were liquidated 

under chapter 7.  Indeed, it is my understanding that under a hypothetical chapter 7 liquidation, 

Holders of General Unsecured Claims would receive minimal recovery.  While the Liquidation 

Analysis provided in the Disclosure Statement was prepared last November, recoveries to 

creditors have only increased since then under the Global Settlement and Plan, further proving 

that the best interests test is satisfied.  Accordingly, I believe that the Plan meets the 

requirements set forth in section 1129(a)(7) of the Bankruptcy Code. 
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E. Section 1129(a)(11) (Feasibility of the Plan) 

31. It is my understanding that section 1129(a)(11) of the Bankruptcy Code requires 

that the Court determine that confirmation is not likely to be followed by the liquidation or 

further financial reorganization of the Debtors.  Based on the terms of the Plan and 

circumstances surrounding these Chapter 11 Cases, I believe that the Plan is feasible.  Indeed, the 

Plan significantly reduces the Debtors’ funded debt obligations by approximately $4 billion and 

enables the Debtors to emerge from chapter 11 sufficiently capitalized.   

32. I am aware that the Debtors and their creditor constituents — the future owners of 

the reorganized business — have thoroughly analyzed the Debtors’ ability to meet their 

obligations under the Plan post-confirmation and submit that the Plan is not likely to be followed 

by liquidation or the need for further reorganization.  Additionally, the Debtors have secured exit 

financing, which was considered and taken into account in the preparation of Financial 

Projections for the calendar years 2014 through 2018.  The exit financing term sheets were filed 

with the Plan Supplement.  I believe that the Financial Projections produced by the Debtors’ 

management, in conjunction with A&M, evidence that the Debtors will be able to meet their 

obligations under the Plan while maintaining sufficient liquidity and capital resources. 

33. I believe that the Plan is likewise feasible with respect to the Debtors’ post-

emergence funding needs.  The Plan ensures that the Reorganized Debtors are well-positioned to 

manage their ongoing debt post-emergence.  The Plan provides that the Debtors will have 

approximately $2.0 billion of available debt borrowed under new credit agreements consisting 

of: (a) a $250 million revolving credit facility and (b) a $1.75 billion term loan facility.   

34. I further believe that the Debtors’ financing commitments will ensure they have 

sufficient liquidity and access to available working capital and letters of credit for the foreseeable 
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future, subject to the terms of the credit agreements, assuming the Reorganized Debtors meet or 

exceed the Financial Projections.  I believe that the right sizing of their capital structure will 

position the Debtors to successfully compete in the academic publishing and educational services 

industry.  

35. The Plan also is the product of extensive negotiations and discussions among the 

Debtors and the Supporting Parties, who have analyzed the Financial Projections in connection 

with developing the Plan.  Over approximately the past four months, the Debtors, the Committee, 

and the other Supporting Parties have negotiated to achieve a consensual Confirmation of the 

Plan.  These negotiations took place through formal mediation sessions before Judge Drain, 

numerous meetings, the exchange of multiple term sheets or settlement proposals and regular 

correspondence and conference calls among the parties and their legal and financial advisors.  

During this process, the Debtors’ stakeholders extensively reviewed the Financial Projections 

and the business plan, which ultimately resulted in the terms incorporated into the Plan — 

including with respect to debt capacity.   

36. As a result of the Global Settlement, there has been widespread and extensive 

review of the Plan by multiple parties with competing interests.  That these stakeholders have all 

agreed to support the Plan is a testament to the feasibility of the Plan and to its likelihood of 

success.  For all of the foregoing reasons, I believe that the Plan satisfies the feasibility 

requirement of section 1129(a)(11) of the Bankruptcy Code. 
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III. The Plan’s Discretionary Provisions Under Section 1123(b) of the Bankruptcy Code  

37. I understand that the Plan includes provisions that are discretionary but which 

may be included in certain circumstances.  In particular, I understand that the Plan provides for 

certain settlements, releases, exculpations, and injunctions in favor of certain parties in 

consideration for their extraordinary contributions to the success of these Chapter 11 Cases.  

These provisions are the product of arm’s-length negotiations and have been critical to obtaining 

the support of the various constituencies for the Plan and were given for valuable consideration. 

A. Debtor Release 

38. The Plan provides that the Debtors will release and discharge the Releasees from 

any and all claims that the Debtors, the Reorganized Debtors, the Estates or their Affiliates 

would have been legally entitled to assert in their own right or on behalf of the holder of any 

Claim or Interest or other Entity against the Releasees.  I believe that the Debtor Release is the 

product of arm’s-length negotiations, is in exchange for substantial consideration, and has been 

critical to obtaining support for the Plan from various constituencies.   

39. It is my understanding that the Debtors and their advisors have analyzed potential 

causes of action against the Releasees and do not believe that there are any valuable claims 

against the Releasees.  Additionally, it is my understanding that the Debtors and their advisors 

believe that preserving causes of action against the Releasees would likely result in little, if any, 

benefit, but could result in material harm to the Debtors’ reorganization efforts, as the Global 

Settlement and Plan, and the consensual deleveraging and settlement of the Disputed Issues 

thereunder, are predicated on the Debtor Release.  Additionally, I believe that if the Debtors had 

tried to preserve claims and causes of action against the Releasees, the Global Settlement 

contemplated by the Plan would not have been possible.  In sum, I believe that the Debtors 
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would not be where they are today, on the verge of confirming a highly consensual and highly 

successful chapter 11 plan that features numerous complex issues, without the participation of 

the Releasees.  

40. Accordingly, the Debtor Release represents a valid settlement of whatever claims 

the Debtors may have against the Released Parties pursuant to section 1123(b)(3)(A) of the 

Bankruptcy Code and a valid exercise of the Debtors’ business judgment.  Therefore, it should 

be approved. 

B. Third-Party Release 

41. It is my understanding that the Plan’s non-debtor release provisions were heavily 

negotiated by the Debtors and their key stakeholders, each of whom made considerable 

compromise in these cases to facilitate the Debtors’ going-forward restructuring and, more 

importantly, to ensure recovery to certain stakeholders who might otherwise have walked away 

empty-handed.  I believe that absent the releases, each of the parties to the Global Settlement 

likely would not have been willing to make the concessions they did — in other words, the 

recoveries to unsecured creditors may never have been possible absent the Third-Party Release 

provision in the Plan.  In sum, I believe that the extraordinary consensus and massive 

deleveraging of the Debtors’ capital structure could not have been achieved without the 

substantial contributions and concessions provided by the Supporting Parties. 

42. Additionally, I have been informed that certain of the Releasees — namely the 

Debtors’ current and former directors and officers — share an identity of interest with the 

Debtors’ estates.  The Debtors maintain insurance policies for and indemnification agreements 

with their current and former directors and officers.  Indemnification obligations will be assumed 

for go-forward directors and officers, and a “tail” policy will be in place for the indemnification 
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obligations for outgoing directors, such that a lawsuit or judgment against a director, current or 

former, or employee is effectively a lawsuit or judgment against the Reorganized Debtors. 

43. The Plan, which details the Third-Party Release, has been reviewed and 

overwhelmingly accepted by creditors.  I also believe that the Third-Party Release is fair, 

equitable and reasonable.  The Third-Party Release is the product of arm’s-length negotiations in 

connection with the settlements that are the foundation for the Plan.  Because of the Global 

Settlement, the Plan ensures a fresh start for the Reorganized Debtors and positions the Debtors 

for future success and stability.  Accordingly, I believe that the Third-Party Release is 

appropriate and reasonable under the circumstances. 

C. The Plan’s Exculpation Provision 

44. I understand that the scope of the exculpation contained in the Plan is limited to 

the Exculpated Parties’ prepetition and postpetition acts taken in connection with the Debtors’ 

restructuring and these Chapter 11 Cases, has no effect on liability that results from gross 

negligence or willful misconduct, and does not apply to any acts or omissions expressly set forth 

in and preserved by the Plan.  The U.S. Trustee, however, has objected to the inclusion of non-

estate fiduciaries as Exculpated Parties.  It is my understanding that the standard to approve 

exculpation is that the exculpated party must have made a substantial contribution to these 

Chapter 11 Case.  

45. At the outset of these Chapter 11 Cases, some of the Exculpated Parties — 

including certain of the Supporting Parties which may include non-estate fiduciaries — 

contributed significantly to mitigating the detrimental impact of the Debtors’ chapter 11 filing 

by, among other things, their extensive, good-faith participation in the development of and their 

ultimate commitment to the Restructuring Support Agreement and subsequently the Plan Support 
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Agreement.  Additionally, the Exculpated Parties played a critical role in the formulation of the 

Global Settlement and the Plan.  Exculpation, in turn, was critical in bringing the Exculpated 

Parties to the table and enabling them to productively participate in the mediation through a full 

and honest discussion of the issues.  Without Exculpation, the threat of future collateral attacks 

would have stymied the mediation to the detriment of all parties-in-interest.  Indeed, the Global 

Settlement and the Plan would not have materialized if the Supporting Parties had not known 

they would be protected from liability, other than for willful misconduct or gross negligence, in 

connection therewith.  Furthermore, each of the Exculpated Parties contributed significant 

concessions and compromises in the form of foregone recoveries and the abandonment of 

litigation claims.  Thus, I believe that there is a sufficient record of good-faith participation by all 

of the Exculpated Parties, including the Supporting Parties that are non-estate fiduciaries, and 

that all such parties made a substantial contribution to these Chapter 11 Cases.  Accordingly, in 

light of the record in these Chapter 11 Cases, I believe the protections afforded by the 

Exculpation are reasonable and appropriate. 

 [Remainder of page intentionally left blank.] 
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

statements are true correct. 

Dated:  March 12, 2014 By: /s/ William C. Kosturos 
  William C. Kosturos 
  Managing Director 
  Alvarez & Marsal North America, LLC  
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