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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
Chieftain Sand and Proppant, LLC, et al.,
Debtors.1

)
)
)
)
)
)
)
)

Case No. 17-10064 (KG)
Chapter 11
(Jointly Administered)
Hearing Date: February 3, 2017 at 11:00 a.m. (ET)
Obj. Deadline: January 27, 2017 at 4:00 p.m. (ET)

DEBTORS’ MOTION FOR ENTRY OF AN ORDER
(I) ESTABLISHING BAR DATES AND PROCEDURES
(II) APPROVING THE FORM AND MANNER OF NOTICE THEREOF
The above-captioned debtors and debtors in possession (collectively, the “Debtors”), file
this Motion for Entry of an Order (I) Establishing Bar Dates and Procedures and (II) Approving
the Form and Manner of Notice Thereof (the “Motion”) and in support respectfully submit the
following:
JURISDICTION AND VENUE
1.

The United States Bankruptcy Court for the District of Delaware (the “Court”)

has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended
Standing Order of Reference from the United States District Court for the District of Delaware,
dated February 29, 2012.

This Motion is a core proceeding pursuant to 28 U.S.C.

§ 157(b)(2)(A). The Debtors confirm their consent pursuant to Rule 9013-1(f) of the Local Rules
of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of
Delaware (the “Local Rules”) to the entry of a final order by the Court in connection with this
Motion to the extent that it is later determined that the Court, absent consent of the parties,
1

The Debtors in these chapter 11 cases, and the last four digits of their respective federal tax identification
numbers, are Chieftain Sand and Proppant, LLC (1729) and Chieftain Sand and Proppant Barron, LLC (0418).
The Debtors’ service address is: 331 27th Street, New Auburn, WI 54757.
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cannot enter final orders or judgments in connection herewith consistent with Article III of the
United States Constitution.
2.

Venue is proper in the Court pursuant to 28 U.S.C. §§ 1408 and 1409.

3.

The bases for the relief requested herein are sections 105(a) and 341 of title 11 of

the United States Code (the “Bankruptcy Code”), rules 1007, 2002, and 3003(a) of the Federal
Rules of Bankruptcy Procedure (“Bankruptcy Rules”), and Local Rules 1001-1(c), 1007-1,
2002-1(e), and 9013-1(m).
II.
4.

BACKGROUND

Chieftain is a privately owned producer of hydraulic fracturing sand (“Frac

Sand”), a monocrystalline sand used as a proppant (a solid material, typically sand, designed to
keep an induced hydraulic fracture open) to enhance oil and gas product recovery in petroleumrich unconventional shale deposits.
5.

With the current petroleum recession having caused demand for Frac Sand to

diminish to historic lows, the Debtors are unable to generate sufficient revenue and liquidity to
continue to maintain their capital structure on a long term basis. To maximize value, the Debtors
have entered into a stalking horse asset purchase agreement with Energy Capital Partners
Mezzanine Opportunities Fund A, L.P. The Debtors filed these chapter 11 cases with the goal
of continuing the process for a sale of all or substantially all of their assets pursuant to section
363 of the Bankruptcy Code.
6.

On January 9, 2017 (the “Petition Date”), the Debtors each filed a voluntary

petition for relief under chapter 11 of the Bankruptcy Code, thereby commencing the
above-captioned bankruptcy cases. Since the Petition Date, the Debtors have continued to
operate and manage their businesses as debtors in possession pursuant to sections 1107(a) and

2
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1108 of the Bankruptcy Code. As of the date hereof, an official committee of unsecured
creditors has not been appointed in these cases.
7.

Additional information regarding the Debtors and these cases, including the

Debtors' business, organizational structure, financial condition, and the reasons for and
objectives of these cases, is set forth in the Declaration of Victor A. Serri in Support of Chapter
11 Petitions and First Day Pleadings (the “First Day Declaration”), filed contemporaneously
herewith and incorporated herein by reference.2
8.

The Debtors have not yet filed their Schedules of Assets and Liabilities

(collectively, the “Schedules”) and Statements of Financial Affairs (collectively, the “SOFAs”)
but hope to do so prior to the hearing date for this Motion. After the filing of the Schedules and
Statements, the Debtors propose to give all known entities holding potential Claims (as defined
below) and other parties in interest at least thirty (30) days’ notice of the Bar Dates (as defined
below) which will provide such parties with ample time to review the Schedules and their own
records and file a proof of claim, if necessary.
RELIEF REQUESTED
9.

By this motion, the Debtors seek entry of an order, substantially in the form

attached hereto as Exhibit A, (a) establishing claims bar dates and related procedures; and (b)
approving the form and manner of notice thereof.
I.

CLAIMS BAR DATES AND PROCEDURES
A.

Claims Bar Dates.

10.

Bankruptcy Rule 3003(a) provides that “[t]he court shall fix . . . the time within

which proofs of claim or interest may be filed.” FED. R. BANKR. P. 3003(a). Local Rule 20021(e) provides that “[i]n all cases under chapter 11, the debtor may request a bar date for the filing
2

Capitalized terms used but not otherwise defined herein are used as defined in the First Day Declaration.
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of proofs of claim or interest.” DEL. BANKR. L.R. 2002-1(e). Accordingly, the Debtors request
that the Court set bar dates for filing proofs of claim and proofs of interest in the Cases.
11.

Specifically, the Debtors request that the Court establish: (a) the deadline for

holders of prepetition claims (“General Claims”) to file proofs of claim and proofs of interest as
5:00 p.m. (prevailing Eastern Time) on the date which is thirty (30) days after the Service
Date (the “Claims Bar Date”); and (b) the deadline for governmental entities to file proofs of
claim as July 10, 2017 at 5:00 p.m. (prevailing Eastern Time) (the “Governmental Bar Date”
and, together with the Claims Bar Date, the “Bar Dates”), which is more than 180 days of the
Petition Date.
12.

Amended Schedules Bar Date.

In the event that the Debtors amend or

supplement their Schedules, the Debtors shall give notice of any such amendment or supplement
to the holders of Claims affected thereby. Pursuant to Local Rule 1009-2, the deadline for any
such holders to file a Proof of Claim shall be the later of (i) the applicable Bar Date or (ii)
5;00 p.m. (prevailing Eastern Time) on the date that is twenty-one (21) days after the
Debtors provide notice to the holder of the amendment (the “Amended Schedules Bar
Date”). Any person or entity that files a Proof of Claim before the Schedules are amended shall
not be required to file another Proof of Claim.
13.

Rejection Bar Date. Certain entities may assert Claims (each, a “Rejection

Damages Claim”) in connection with the Debtors’ rejection of executory contracts and/or
unexpired leases pursuant to section 365 of the Bankruptcy Code. The Debtors propose that any
person or entity (including, without limitation, individuals, partnerships, corporations, joint
ventures and trusts) that assert a Rejection Damages Claim must file a Proof of Claim based on
such rejection by the later of (i) the applicable Bar Date or (ii) 5;00 p.m. (prevailing Eastern

4
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Time) on the date that is thirty (30) days following the entry of the order approving the
rejection of an executory contract or unexpired lease pursuant to which the entity asserting
the Rejection Damages Claim is a party (the “Rejection Bar Date”).
B.

Parties Required to File Proofs of Claim.

14.

Except as otherwise set forth herein, the Debtors propose that the following

entities holding claims against the Debtors arising prior to the Petition Date be required to file
Proofs of Claim on or before the applicable Bar Date:
a.
any person or entity whose claim against a Debtor is not listed in the
applicable Debtor’s schedules of assets and liabilities or is listed in such
Schedules as “contingent,” “unliquidated,” or “disputed” if such person or entity
desires to participate in any of these chapter 11 cases or share in any distribution
in any of these chapter 11 cases;
b.
any person or entity who believes that its claim is improperly classified in
the Schedules or is listed in an incorrect amount and who desires to have its claim
allowed in a different classification or amount other than that identified in the
Schedules;
c.
any person or entity that believes that its prepetition claims as listed in the
Schedules is not an obligation of the specific Debtor against which the claim is
listed and that desires to have its claim allowed against a Debtor other than that
identified in the Schedules; and
d.
any person or entity who believes that its claim against a Debtor is or may
be an administrative expense pursuant to section 503(b)(9) of the Bankruptcy
Code.
B.

Parties Not Required to File Proofs of Claim by the Claims Bar Date.
15.

The Debtors propose that the following persons or entities whose claims

otherwise would be subject to the Claims Bar Date need not file Proofs of Claim:
a.
any person or entity that already has filed a signed proof of claim against
the respective Debtor(s) with the Clerk of the Court or with Donlin Recano, the
Debtors’ proposed claims and noticing agent, (“DRC”) in a form substantially
similar to Official Form 410;
b.
any person or entity whose claim is listed on the Schedules if: (i) the claim
is not scheduled as any of “disputed,” “contingent,” or “unliquidated;” (ii) such
5
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person or entity agrees with the amount, nature, and priority of the claim as set
forth in the Schedules; and (iii) such person or entity does not dispute that its
claim is an obligation only of the specific Debtor against which the claim is listed
in the Schedules;
c.
any person or entity whose claim has previously been allowed by order of
the Court;
d.
any person or entity whose claim has been paid in full by the Debtors
pursuant to the Bankruptcy Code or in accordance with an order of the Court;
e.

either Debtor having a claim against the other Debtor;

f.
any person or entity whose claim is based on an equity interest in either of
the Debtors;
g.
any current officer or manager for claims based on indemnification,
contribution, or reimbursement;
h.
any person or entity holding a claim for which a separate deadline is fixed
by this Court;
i.
any person or entity holding a claim allowable under sections 503(b) and
507(a)(2) of the Bankruptcy Code as an expense of administration incurred in the
ordinary course, provided, however, that any person or entity asserting a claim
entitled to priority under section 503(b)(9) of the Bankruptcy Code must assert
such claims by filing a request for payment or a proof of claim on or prior to the
Claims Bar Date;
j.
Professionals retained by the Debtors or any statutory committees (each a
“Committee”) pursuant to orders of the Court who assert administrative claims for
fees and expenses subject to the Court’s approval pursuant to sections 328, 330,
331, and 503(b) of the Bankruptcy Code or 28 U.S.C. § 156(c);
k.
Any person or entity holding a Claim payable to the Court or the United
States Trustee Program pursuant to 28 U.S.C. § 1930; and
l.
the Prepetition Agent or the Prepetition Lender, for claims arising from or
relating to the Prepetition Credit Facility.
16.

The Debtors propose that any entity holding an interest in the Debtors (an

"Interest Holder"), which interest is based exclusively upon the ownership of: (a) a membership
interest in a limited liability company; (b) common or preferred stock in a corporation; or (c)
warrants or rights to purchase, sell or subscribe to such a security or interest (any such security or
6
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interest being referred to herein as an "Interest"), need not file a proof of interest on or before the
General Bar Date; provided, however, Interest Holders who want to assert claims against the
Debtors that arise out of or relate to the ownership or purchase of an Interest, including claims
arising out of or relating to the sale, issuance or distribution of the Interest, must file a claim by
the applicable Bar Dates, unless another exception identified in this motion applies.
C.

Procedures for Filing Proofs of Claim

17.

The Debtors propose the following procedures for providing notice of the Bar

Dates and for filing proofs of claim with respect to General Claims. The Debtors propose to
serve on all known entities holding potential prepetition General Claims: (a) a notice of the Bar
Dates substantially in the form of the notice attached hereto as Exhibit B (the "Bar Date
Notice"); and (b) for parties filing proofs of claim with respect to General Claims, a proof of
claim form substantially in the form attached as Exhibit C (the "Proof of Claim Form" and,
collectively with the Bar Date Notice, the "Bar Dates Notice Package").
18.

The Debtors, with the assistance of DRC, have prepared the Proof of Claim Form.

The Proof of Claim Form substantially conforms to Official Form 10, but is tailored to these
chapter 11 cases. The substantive modifications to the Official Form 10 proposed by the Debtors
include the following:
a.

adding a field to determine whether a 503(b)(9) Claim is being
asserted; and

b.

indicating how the Debtors have identified each creditor’s
respective claim on the Schedules, including the amount of the
claim, type of Claim held by such creditor (i.e., non-priority
unsecured, priority unsecured, secured), and whether the claim has
been listed as contingent, unliquidated, and/or disputed.

7
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When sent to a creditor, the Proof of Claim Form will be further customized (to

the extent possible) to contain certain information about the creditor. Any entity that relies on the
information in the Schedules will bear full and absolute responsibility for determining that its
Claim is accurately listed therein.
20.

As soon as practicable, but no later than five (5) business days after entry of the

Order or the filing of the Schedules, the Debtors intend to mail the Bar Dates Notice Package by
first-class United States mail, postage prepaid (or equivalent service), to: (a) all holders of claims
or potential claims listed in the Debtors’ Schedules; (b) the Office of the United States Trustee
for the District of Delaware; (c) counsel to one or more statutory committees, if any,
(collectively, the "Committees") that may be appointed in these cases; (d) all parties that have
requested notice in these cases pursuant to Bankruptcy Rule 2002 as of the date of the entry of
the Bar Date Order; (e) all counterparties to executory contracts and unexpired leases of the
Debtors listed in the Schedules or their designated representatives; (f) all parties to litigation with
the Debtors; (g) the Internal Revenue Service for this district and all other taxing authorities for
the jurisdictions in which the Debtors conduct business; (h) all relevant state attorneys general;
(i) all holders of record of any Interests in any of the Debtors as of the date of the Bar Date Order
(although copies of the Proof of Claim Form will not be provided to them); (j) all other entities
listed on the Debtors' respective matrices of creditors; and (k) pursuant to Local Rule 2002-1(e),
counsel to any of the foregoing, if known.
21.

The Proof of Claim Form will state, along with the claimant's name: (a) whether

the claimant's claim is listed in the Schedules and, if so, the Debtor against which the claimant's
claim is scheduled; (b) whether the claimant's claim is listed as disputed, contingent or
unliquidated; (c) whether the claimant's claim is listed as secured, unsecured or priority; and (d)
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the dollar amount of the claim (as listed in the Schedules). Any entity that relies on the
information in the Schedules will bear responsibility for determining that its claim is accurately
listed therein.
22.

For any claim to be validly and properly filed, a claimant must deliver a

completed, signed original of the Proof of Claim Form together with any accompanying
documentation required by Bankruptcy Rules 3001(c) and 3001(d), to DRC at the address
identified on the Bar Date Notice so as to be received no later than 5:00 p.m., prevailing Eastern
Time on the applicable Bar Date. All such filed Proof of Claim Forms must: (a) be written in
English; (b) be denominated in lawful currency of the United States; and (c) conform
substantially with the Proof of Claim Form. The Debtors propose that claimants be permitted to
submit Proof of Claim Forms in person or by courier service, hand delivery or mail. Proof of
Claim Forms submitted by facsimile or e-mail will not be accepted. Proof of Claim Forms will
be deemed filed when actually received by DRC. If a claimant wishes to receive
acknowledgement of DRC’s receipt of a Proof of Claim Form, the claimant also must submit to
DRC by the applicable Bar Date and concurrently with submitting its original Proof of Claim
Form (a) a copy of the original Proof of Claim Form and (b) a self-addressed, stamped return
envelope.
23.

After the initial mailing of the Bar Date Package, the Debtors anticipate that it

may be appropriate to make supplemental mailings of notices in a number of situations,
including in the event that (a) notices are returned by the post office with forwarding addresses
(unless notices are returned as “return to sender” without a forwarding address, in which case the
Debtors should not be required to mail additional notices to such creditors), (b) certain parties
acting on behalf of parties in interest decline to pass along notices to such interested parties and
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instead return such interested parties’ names and addresses to the Debtors for direct mailing by
the Debtors, and (c) additional potential claimants subsequently become known to the Debtors as
a result of the Bar Date noticing process or otherwise.
24.

In this regard, the Debtors request that the Court permit them, with the assistance

of DRC, to make supplemental mailings of the Bar Date Package in these and similar
circumstances at any time in advance of the Bar Date, with any such mailings being deemed
timely and the relevant Bar Date being applicable to recipient creditors. The Debtors believe that
these proposed supplemental mailings will help provide actual notice to known creditors
wherever practicable, while at the same time preserving the integrity of the applicable Bar Date.
25.

On or before the Service Date, the Debtors also will post the Proof of Claim Form

and the Bar Date Notice on the website established by DRC for the Debtors’ chapter 11 cases
(http://www.donlinrecano.com/chieftainsand).
26.

The proposed Bar Date Notice notifies the parties of the Bar Dates and contains

information regarding who must file a Proof of Claim, the procedure for filing a Proof of Claim,
the consequences of a failure to timely file a Proof of Claim, and where parties can find further
related information.
D.

Effect of Failure to File a Proof of Claim.

27.

The Debtors propose that entities that fail to properly file a Proof of Claim Form

by the applicable Bar Date be forever barred, estopped and enjoined from: (a) asserting any
prepetition claim against the Debtors that such entity may possess and that (i) is in an amount
that exceeds the amount, if any, that is identified in the Schedules on behalf of such entity as
undisputed, noncontingent, and liquidated or (ii) is of a different nature, classification or priority
than any claim identified in the Schedules on behalf of such entity (any such claim under this
subparagraph (a) being referred to herein as an "Unscheduled Claim"); and (b) voting upon, or
10
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receiving distributions under, any chapter 11 plan in these cases in respect of an Unscheduled
Claim.
E.

Filing Claims against Both Debtors; Failure to Identify a Debtor.

28.

The Debtors also propose that all entities asserting claims against both Debtors

must file a separate form with respect to each such Debtor and identify on each form the
particular Debtor against which such entities assert their respective claims. Requiring entities to
identify the Debtor against which such entity asserts a claim will expedite the Debtors' review of
the claims in these cases and will cause no undue burden on claimants. The Debtors also propose
that, if a form lists both Debtors, then the Debtors will treat such claims as filed only against the
first listed Debtor. Finally, the Debtors propose that any form filed under the jointly administered
case number for these chapter 11 cases, or any form that otherwise fails to identify a Debtor, be
deemed as filed only against Chieftain Sand and Proppant Barron, LLC.
F.

Publication of Bar Date Notice.

29.

Notwithstanding the Debtors' efforts to identify the potential claims against them

that might exist, certain potential claims against the Debtors may exist that the Debtors are
unable to identify. Such unknown potential claims may include, for example, (a) claims of
entities with potential unasserted causes of action against the Debtors; and (b) claims that, for
various other reasons, are not recorded in the Debtors' books and records. Accordingly, the
Debtors believe that (a) it is necessary to provide notice of the Bar Dates to entities with
potential General Claims whose names and addresses are unknown to the Debtors, and (b) it is
advisable to provide supplemental notice to known holders of General Claims.
30.

Therefore, pursuant to Bankruptcy Rules 2002(l) and 9008, the Debtors request

authority to publish notice of the Bar Dates substantially in the form attached hereto as
Exhibit D (the "Publication Notice") in such publications as may be deemed appropriate as a
11
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means to provide notice of the Bar Dates to such unknown potential claimants. The Debtors will
cause such publication to occur no later than five (5) business days after serving the Bar Dates
Notice Package. As set forth in Exhibit D hereto, the Publication Notice will contain (a) a
website address where potential claimants may download the relevant claim form and related
instructions; and (b) a telephone number whereby potential claimants can seek additional
information with respect to filing General Claims.
31.

As a result of all of these procedures and efforts, and the establishment of the Bar

Dates as requested in this motion, claimants will have or should have the information necessary
to be able to file claims in these cases.
NOTICE
32.

Notice of this Motion has been provided by delivery to: (a) the Office of the

United States Trustee for the District of Delaware; (b) counsel to the Prepetition Secured Lender
and DIP Lender; (c) the Debtors’ consolidated top thirty (30) largest unsecured creditors, as
identified in their chapter 11 petitions; (d) those persons who have formally appeared in these
cases and requested service pursuant to Bankruptcy Rule 2002; (e) the United States Securities
and Exchange Commission; (f) the Internal Revenue Service; (g) the United States Department
of Justice; and (h) any parties entitled to notice pursuant to Local Rule 9013-1(m). In light of the
nature of the relief requested in this Motion, the Debtors submit that no further notice is
necessary.
NO PRIOR REQUEST
33.

No prior motion for the relief requested herein has been made to this Court or any

other court.
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PRAYER
The Debtors respectfully request that the Court enter the Interim Order, granting the relief
requested herein and such other and further relief to which the Debtors may be justly entitled.
Dated: January 11, 2017
Wilmington, Delaware

GIBBONS P.C.
By: /s/ Howard A. Cohen
Howard A. Cohen (DE 4082)
Natasha M. Songonuga (DE 5391)
300 Delaware Avenue, Suite 1015
Wilmington DE 19801-1761
Telephone: (302) 518-6330
Facsimile: (302) 429-6294
Email: hcohen@gibbonslaw.com
nsongonuga@gibbonslaw.com
PROPOSED ATTORNEYS FOR THE
DEBTORS
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