
 

 

 

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

--------------------------------------------------------------- X  

 :  

In re : Chapter 11 

 :  

EVERGREEN GARDENS MEZZ LLC, et al., : Case No. 21-10335 (MG) 

 :  

   Debtors.
1
 : (Jointly Administered) 

 :  

--------------------------------------------------------------- X  

 

NOTICE OF NON-VOTING STATUS TO UNIMPAIRED CLASSES PRESUMED TO  

ACCEPT, DEEMED TO REJECT, OR OTHERWISE NOT ENTITLED TO VOTE ON  

THE DEBTORS’ JOINT CHAPTER 11 PLAN 

On February 22, 2021, Evergreen Gardens Mezz LLC (“EGM”) commenced a case under chapter 11 of 

title 11 of the United States Code (the “Bankruptcy Code”) with the United States Bankruptcy Court for 

the Southern District of New York (the “Bankruptcy Court”).  On September 14, 2021, Evergreen 

Gardens I LLC (“EG I”) and Evergreen Gardens II LLC (“EG II” and, together with EG I, the 

“Subsidiary Debtors” and, together with EGM, the “Debtors”) filed with the Bankruptcy Court 

voluntary cases under chapter 11 of the Bankruptcy Code.  Contemporaneously with the filing of the 

Subsidiary Debtors’ chapter 11 cases, the Debtors filed the Joint Chapter 11 Plan of Evergreen Gardens I 

LLC, Evergreen Gardens II LLC, and Evergreen Gardens Mezz LLC, dated September 13, 2021 (as it 

may be amended, modified or supplemented from time to time, and together with all exhibits and 

schedules thereto, the “Plan”),
2
 and the Disclosure Statement for Joint Chapter 11 Plan of Evergreen 

Gardens I LLC, Evergreen Gardens II LLC, and Evergreen Gardens Mezz LLC, dated September 13, 

2021 (as it may be amended, modified, or supplemented from time to time, and together with all exhibits 

and schedules thereto, the “Disclosure Statement”) pursuant to sections 1125 and 1126(b) of the 

Bankruptcy Code.   

 

The Plan seeks to implement a sale of substantially all of the Subsidiary Debtors’ assets, comprised of 

two residential real estate complexes (referred to as the Denizen X and the Denizen Y), for approximately 

$506 million pursuant to the terms of a signed purchase and sale agreement with an affiliate of Atlas 

Capital Group (the “Purchaser”).  Proceeds from the sale are to be allocated under the Plan according to 

the following allocation: 50.75% of the sale proceeds to EG I, on account of the Denizen X, and 49.25% 

of the sale proceeds to EG II, on account of the Denizen Y.   
 

You are receiving this notice (“Notice of Non-Voting Status”) because, according to the Debtors’ 

books and records, you may be a holder of a Claim(s) in one or more of the following classes that is 

not entitled to vote on the Plan pursuant to sections 1126(f) and 1126(g) of the Bankruptcy Code:  

 

                                                 
1
  The Debtors in these Chapter 11 Cases, along with the last four digits of each Debtor’s federal tax 

identification number, as applicable, are Evergreen Gardens Mezz LLC (0416); Evergreen Gardens I LLC 

(2211); and Evergreen Gardens II LLC (6782).  The Debtors’ principal offices are located at 199 Lee Avenue, 

Suite 693, Brooklyn, New York 11211.  

2
  Capitalized terms used but not otherwise defined herein have the meanings ascribed to such terms in the Plan. 
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EG I Non-Voting Classes:  Class 1 (Priority Non-Tax Claims), Class 2 (JPM Secured 

Claim), Class 3 (Other Secured Claims), Class 4 (General Unsecured Claims), Class 5 

(Intercompany Claims), and Class 6 (Equity Interests). 

 

All of the creditors and interest holders of EG I are unimpaired and holders of allowed 

claims and interests will be paid in full under the Plan.  Accordingly, each of the classes of 

creditors and interest holders of EG I are, pursuant to section 1126(f) of the Bankruptcy 

Code, presumed to accept the Plan, are not entitled to vote on the Plan and, therefore, the 

Debtors are not soliciting their votes on the Plan. 

 

EG II Non-Voting Classes:  Class 1 (Priority Non-Tax Claims), Class 3 (Other Secured 

Claims), Class 4 (Convenience Claims), Class 6 (Intercompany Claims), and Class 7 (Equity 

Interests) (collectively, the “EG II Non-Voting Classes”). 

 

Holders of Claims against EG II in Classes 1 (Priority Non-Tax Claims), 3 (Other Secured 

Claims), and 4 (Convenience Claims) are unimpaired under the Plan and, pursuant to 

section 1126(f) of the Bankruptcy Code, these classes are presumed to have accepted the 

Plan.  Holders of Claims in Classes 6 and 7 will not receive or retain any property under the 

Plan and, pursuant to section 1126(g) of the Bankruptcy Code, are deemed to reject the 

Plan.  The holders of Claims in the EG II Non-Voting Classes are not entitled to vote on the 

Plan and, therefore, the Debtors are not soliciting their votes on the Plan. 

 

EGM Non-Voting Classes: Class 1 (Priority Non-Tax Claims) and Class 3 (Equity Interests) 

(collectively, the “EGM Non-Voting Classes”). 

 

To the extent there are any Class 1 Claims (Priority Non-Tax Claims) against EGM, those 

claims will be unimpaired and holders of allowed claims will be paid in full.  Accordingly, 

pursuant to section 1126(f) of the Bankruptcy Code, this class is presumed to have accepted 

the Plan.  The holder of the Equity Interests in Class 3 will not receive or retain any 

property under the Plan and, pursuant to section 1126(g) of the Bankruptcy Code, is 

deemed to reject the Plan.  The holders of Claims in the EGM Non-Voting Classes are not 

entitled to vote on the Plan and, therefore, the Debtors are not soliciting their votes on the 

Plan. 

 

The Plan and Disclosure Statement may be obtained (a) by written request to the Debtors’ Claims and 

Noticing Agent, Donlin Recano & Company, Inc. at the following address: 6201 15th Avenue, Brooklyn, 

NY 11219; (b) by phone at (800) 283-2519 (toll free) and (212) 771-1128 (international); (c) by e-mail to 

eginfo@donlinrecano.com; (d) by accessing the Debtors’ case website at 

https://www.donlinrecano.com/eg; (e) through the Bankruptcy Court’s website www.nysb.uscourts.gov; 

or (f) at the office of the Clerk of the Bankruptcy Court, One Bowling Green, New York, New York 

10004, between 9:00am – 4:00pm (Prevailing Eastern Time).   

  

The Combined Hearing to consider, among other things, the adequacy of the Disclosure Statement, 

the Solicitation Procedures, and confirmation of the Plan will be held before the Honorable Martin 

Glenn, United States Bankruptcy Judge, in courtroom 523 of the United States Bankruptcy Court, 

One Bowling Green, New York, NY 10004, on November 1, 2021 at 10:00 a.m. (Prevailing Eastern 

Time).  The Combined Hearing may be adjourned from time to time without further notice other than an 

announcement of the adjourned date or dates in open court or at the Combined Hearing and notice of such 

adjourned date(s) will be available on the case website free of charge at 

https://www.donlinrecano.com/eg. 

 



 

3 

 

Any objections to the approval of the Disclosure Statement, the Solicitation Procedures, and/or 

confirmation of the Plan must:  (a) be in writing; (b) state the name and address of the objecting party and 

the amount and nature of the claim or interest of such party; (c) state with particularity the basis and 

nature of any objection; (d) conform to the Bankruptcy Rules and the Local Bankruptcy Rules; (e) be 

filed with the Bankruptcy Court (i) by registered users of the Bankruptcy Court’s case filing system, 

electronically in accordance with General Order M-399 (which can be found at http://nysb.uscourts.gov) 

and (ii) by all other parties in interest, on a CD-ROM, in text-searchable portable document format (PDF) 

(with a hard copy delivered directly to Chambers), in accordance with the customary practices of the 

Bankruptcy Court and General Order M-399, to the extent applicable; and (f) be served in accordance 

with General Order M-399 no later than 5:00 p.m. (Prevailing Eastern Time) on October 18, 2021, on 

the following parties: (i) the attorneys for the Debtors, Weil, Gotshal & Manges LLP, 767 Fifth Avenue, 

New York, New York 10153 (Attn:  Gary T. Holtzer, Esq., Jacqueline Marcus, Esq., and Matthew P. 

Goren, Esq.); (ii) counsel to the Series E Notes Trustee, Chapman and Cutler LLP, 1270 Avenue of the 

Americas, New York, New York 10020 (Attn: Michael Friedman, Esq., Stephen R. Tetro II, Esq., and 

Aaron Krieger, Esq.); (iii) counsel to the Mezzanine Lender,  Goodwin Procter LLP, The New York 

Times Building, 620 Eighth Avenue, New York, New York 10018 (Attn: Michael H. Goldstein, Esq., and 

Kizzy L. Jarashow, Esq.); (iv) counsel to the Purchaser, Thompson Hine LLP, 335 Madison Avenue, 12th 

Floor, New York, New York 10017 (Attn: John Bae, Esq. and Jonathan S. Hawkins, Esq.); (v) counsel to 

JPMorgan Chase Bank, N.A., as Mortgage Lender to EG I, Fried, Frank, Harris, Shriver & Jacobson LLP, 

1 New York Plaza, New York, New York 10014 (Attn: Gary Kaplan, Esq. and Michael Barker, Esq.); and 

(vi) the Office of the United States Trustee for Region 2, 201 Varick Street, Suite 1006, New York, New 

York 10014 (Attn: Andrea B. Schwartz, Esq. and Shara Cornell, Esq.). 

 

IF YOU (I) HAVE ANY QUESTIONS REGARDING THIS NOTICE OF NON-VOTING 

STATUS, PLEASE CONTACT THE VOTING AGENT AT (800) 283-2519 (DOMESTIC TOLL-

FREE) OR (212) 771-1128 (INTERNATIONAL), OR BY E-MAILING 

EGINFO@DONLINRECANO.COM WITH A REFERENCE TO “EVERGREEN” IN THE 

SUBJECT LINE.  PLEASE DO NOT DIRECT ANY INQUIRIES TO THE BANKRUPTCY 

COURT.  THE VOTING AGENT IS NOT AUTHORIZED TO, AND WILL NOT, PROVIDE 

LEGAL ADVICE. 

 

Please take notice that if the Plan is confirmed by the Bankruptcy Court, the provisions of the 

confirmed Plan, including the injunctions, exculpations and releases contained therein, will be 

binding on you, regardless of whether you are Impaired or not under the confirmed Plan.   

mailto:eginfo@donlinrecano.com


 

 

 

IMPORTANT INFORMATION REGARDING THE RELEASES IN THE PLAN: 

Section 12.5 of the Plan contains the following provision: 

 

12.5. Injunction. 

(b) Upon entry of the Confirmation Order, all holders of Claims and Interests 

and other parties in interest, along with their respective present or former employees, agents, 

officers, directors, principals, and affiliates, shall be enjoined from taking any actions to interfere 

with the implementation or consummation of the Plan in relation to any Claim extinguished, 

discharged, or released pursuant to the Plan, provided, however, the foregoing shall not enjoin or 

prevent any party from taking any action to enforce any rights or obligations granted pursuant to 

the Plan. 

(c) Except as expressly provided in the Plan, the Confirmation Order, or a 

separate order of the Bankruptcy Court or as agreed to by the Plan Administrator and a holder of 

a Claim against or Interest in the Debtors, all Entities who have held, hold, or may hold Claims 

against or Interests in the Debtors (whether proof of such Claims or Interests has been filed or not 

and whether or not such Entities vote in favor of, against, or abstain from voting on the Plan or are 

presumed to have accepted or deemed to have rejected the Plan) and other parties in interest, along 

with their respective present or former employees, agents, officers, directors, principals, and 

affiliates are permanently enjoined, on and after the Effective Date, solely with respect to any 

Claims, Interests, and Causes of Action against the Debtors that will be or are extinguished, 

discharged, or released pursuant to the Plan from (i) commencing, conducting, or continuing in any 

manner, directly or indirectly, any suit, action, or other proceeding of any kind (including, without 

limitation, any proceeding in a judicial, arbitral, administrative, or other forum) against or 

affecting the Debtors or the Post-Effective Debtors, or the property of any of the Debtors or the 

Post-Effective Debtors; (ii) enforcing, levying, attaching (including, without limitation, any 

prejudgment attachment), collecting, or otherwise recovering by any manner or means, whether 

directly or indirectly, any judgment, award, decree, or order against the Debtors or the Post-

Effective Debtors, or the property of any of the Debtors or the Post-Effective Debtors; (iii) creating, 

perfecting, or otherwise enforcing in any manner, directly or indirectly, any encumbrance of any 

kind against the Debtors or the Post-Effective Debtors, or the property of any of the Debtors or the 

Post-Effective Debtors; (iv) asserting any right of setoff, directly or indirectly, against any 

obligation due from the Debtors or the Post-Effective Debtors, or against property or interests in 

property of any of the Debtors or the Post-Effective Debtors, except as contemplated or Allowed by 

the Plan; and (v) acting or proceeding in any manner, in any place whatsoever, that does not 

conform to or comply with the provisions of the Plan. 

(d) By accepting distributions pursuant to the Plan, each holder of an Allowed 

Claim or Interest extinguished, discharged, or released pursuant to the Plan will be deemed to have 

affirmatively and specifically consented to be bound by the Plan, including, without limitation, the 

injunctions set forth in this Section 12.5. 

(e) The injunctions in this Section 12.5 shall extend to any successors of the 

Debtors (including the Post-Effective Debtors), and their respective property and interests in 

property. 

 

Section 12.6(b) of the Plan contains the following provision: 
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(f) Third-Party Releases. 

As of the Effective Date, except (i) for the right to enforce the Plan or any right or 

obligation arising under the Definitive Documents that remain in effect or become effective after 

the Effective Date; (ii) defend against any objections to Claims that may be asserted under the 

Plan; or (iii) as otherwise expressly provided in the Plan or in the Confirmation Order, in exchange 

for good and valuable consideration, including the obligations of the Debtors under the Plan and 

the contributions made by the Released Parties to facilitate and implement the Plan, to the fullest 

extent permissible under applicable law, as such law may be extended or integrated after the 

Effective Date, the Released Parties shall be deemed released and discharged by: 

(i) the holders of Claims who vote to accept the Plan; 

(ii) the Series E Notes Trustee; 

(iii) the Mezzanine Lender; 

(iv) the DIP Lender;  

(v) each of the other Released Parties; and 

(vi) with respect to any Entity in the foregoing clauses (b)(i) through 

(b)(v), such Entity’s (x) predecessors, successors, and assigns, (y) subsidiaries, 

affiliates, managed accounts or funds, managed or controlled by such Entity, and 

(z) all Persons entitled to assert Claims through or on behalf of such Entities with 

respect to the matters for which the releasing Entities are providing releases. 

in each case, from any and all Claims, Interests, or Causes of Action whatsoever, including any 

derivative Claims asserted on behalf of a Debtor, whether known or unknown, foreseen or 

unforeseen, existing or hereafter arising, in law, equity or otherwise, that such Entity would have 

been legally entitled to assert (whether individually or collectively), based on, relating to, or arising 

from, in whole or in part, the Debtors, the restructuring, the Chapter 11 Cases, the pre- and 

postpetition marketing and sale process, the Purchase Agreement, the Sale Transaction, the 

business or contractual arrangements between any Debtor and any Released Party, the 

restructuring of Claims and Interests before or during the Chapter 11 Cases, the negotiation, 

formulation, preparation, or consummation of the Plan (including the Plan Supplement), the RSA, 

the Definitive Documents, the Sale Documents, the Mezzanine Loan, the EG I Secured First Lien 

Loan and related documents, the Series E Deed of Trust, the Series E Notes, the DIP Order, the 

DIP Documents, the Cash Collateral Orders, or any related agreements, instruments, or other 

documents, the solicitation of votes with respect to the Plan, in all of the foregoing cases based upon 

any act or omission, transaction, agreement, event or other occurrence taking place on or before 

the Effective Date; provided, that nothing in this Section 12.6(b) shall be construed to release the 

Released Parties from any gross negligence, willful misconduct, or fraud as determined by a Final 

Order.  The Persons and Entities in (i) through (vi) of this Section 12.6(b) shall be permanently 

enjoined from prosecuting any of the foregoing Claims or Causes of Action released under this 

Section 12.6(b) against each of the Released Parties. 

Section 12.7 of the Plan contains the following provision: 
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12.7. Exculpation. 

To the maximum extent permitted by applicable law, no Exculpated Party will have 

or incur, and each Exculpated Party is hereby released and exculpated from, any claim, obligation, 

suit, judgment, damage, demand, debt, right, cause of action, remedy, loss, and liability for any 

conduct occurring on or after the Petition Date in connection with or arising out of the filing and 

administration of the Chapter 11 Cases, the postpetition marketing and sale process, the purchase, 

sale, or rescission of the purchase or sale of any security or Asset of the Debtors; the negotiation 

and pursuit of the DIP Facility, the Cash Collateral Orders, the Disclosure Statement, the RSA, the 

Purchase Agreement, the Sale Transaction, including the formulation, negotiation, preparation, 

dissemination, implementation, administration, confirmation, and consummation thereof, the Plan, 

or the solicitation of votes for, or confirmation of, the Plan; the funding or consummation of the 

Plan; the occurrence of the Effective Date; the DIP Documents; the Cash Collateral Orders; the 

administration of the Plan or the property to be distributed under the Plan; or the transactions in 

furtherance of any of the foregoing; except for acts or omissions of an Exculpated Party that 

constitute gross negligence, fraud, or willful misconduct, as determined by a Final Order.  This 

exculpation shall be in addition to, and not in limitation of, all other releases, indemnities, 

exculpations, and any other applicable law or rules protecting such Exculpated Parties from 

liability. 

 

YOU ARE ADVISED TO CAREFULLY REVIEW AND 

CONSIDER THE PLAN, INCLUDING THE DISCHARGE, 

INJUNCTION, RELEASE, AND EXCULPATION PROVISIONS, 

AS YOUR RIGHTS MAY BE AFFECTED. 
        

 

/s/ Matthew P. Goren                                    

WEIL, GOTSHAL & MANGES LLP 

767 Fifth Avenue 

New York, New York  10153 

Telephone:  (212) 310-8000 

Facsimile:  (212) 310-8007 

Gary T. Holtzer 

Jacqueline Marcus 

Matthew P. Goren 

 

 

Attorneys for the Initial Debtor and 

Proposed Attorneys for the Subsidiary Debtors 

 


