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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

HYRECAR INC., 23-10259 (JTD)

Re: Docket No. 72
Debtor.!

ORDER (1) APPROVING BID PROCEDURES IN CONNECTION WITH SALE
OF THE DEBTOR’S ASSETS AND RELATED BID PROTECTIONS; (I1) APPROVING
FORM AND MANNER OF NOTICE; (111) SCHEDULING AUCTION AND SALE
HEARING,; (IV) AUTHORIZING PROCEDURES GOVERNING ASSUMPTION AND
ASSIGNMENT OF CERTAIN CONTRACTS AND UNEXPIRED LEASES; AND (V)
GRANTING RELATED RELIEF

Upon consideration of the motion (the “Motion”)? of the Debtor pursuant to which the
Debtor requests, inter alia, entry of an order: (a) approving Bid Procedures, substantially in the
form attached as Annex 1 hereto, to govern the sale of the Assets; (b) authorizing the Debtor to
enter into a Stalking Horse Agreement and approving Bid Protections in connection therewith; (c)
authorizing the Debtor to schedule the Auction to sell the Assets; (d) scheduling a Sale Hearing;
(e) approving the form and manner of notice of the proposed sale transactions, the Bid Procedures,
the Auction, the Sale Hearing, and related dates and deadlines; (f) approving and authorizing the
Assumption Procedures governing the assumption and assignment of the Assumed Contracts to
the Successful Bidder acquiring the Assets; and (g) granting related relief, as the foregoing

requested relief is more fully described in the Motion; the Court having reviewed the Motion and

1 The last four digits of the Debtor’s federal tax identification numbers are 0487. The Debtor’s mailing address is
1001 Wilshire Boulevard PMB 2196, Los Angeles, CA 90017.

2 Capitalized terms used but not otherwise defined herein shall have the meanings set forth (i) first, in the Bid
Procedures, and if not defined therein, then (ii) the Motion and the Stalking Horse Agreement, as applicable, and to
the extent of any inconsistency in the defined terms, the Bid Procedures shall govern, unless such term is not defined
in the Bid Procedures, in which case the Stalking Horse Agreement shall govern.
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the Declarations; and upon the record herein; and after due deliberation thereon; and good and
sufficient cause appearing therefor,

IT ISHEREBY FOUND AND CONCLUDED THAT:?

A. The Court has jurisdiction to consider the Motion and the relief requested therein
in accordance with 28 U.S.C. 8§ 157 and 1334 and the Amended Standing Order of Reference
from the United States District Court for the District of Delaware dated as of February 29, 2012.

B. This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2) and the Court
may enter an order consistent with Article I11 of the United States Constitution.

C. Venue of this proceeding and the Motion in this district is proper pursuant to 28
U.S.C. §8 1408 and 14009.

D. The statutory bases for the relief requested in the Motion are sections 105(a), 363,
365, 503, and 507 of title 11 of the United States Code, 11 U.S.C. 88 101-1532 (the “Bankruptcy
Code”), Rules 2002, 3007, 6004, 6006, 9007, and 9014 of the Federal Rules of Bankruptcy

Procedure (the “Bankruptcy Rules”) and Rules 2002-1 and 6004-1 of the Local Rules of

Bankruptcy Practice and Procedures of the United States Bankruptcy Court for the District of
Delaware.

E. Good and sufficient notice of the Motion was given, and no further notice is
required except as otherwise provided for herein. A reasonable opportunity to object or be heard
regarding the relief granted by this Order has been afforded to those parties entitled to notice
pursuant to Bankruptcy Rule 2002 and all other interested parties.

F. The Debtor has articulated good and sufficient reasons for the Court to grant the

3 The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law pursuant
to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To the extent that
any of the following findings of fact constitute conclusions of law, they are adopted as such. To the extent any of the
following conclusions of law constitute findings of fact, they are adopted as such.

-2-
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relief requested in the Motion regarding the sales process, including (a) the payment of the Break-
Up Fee and Expense Reimbursement, if necessary, to the Stalking Horse Bidder in accordance
with the Stalking Horse Agreement; (b) the scheduling of the Bid Deadline, the Auction, and the
Sale Hearing with respect to the proposed sale of the Assets; (c) the establishment of procedures
to fix the Proposed Cure Amounts (as defined below) to be paid pursuant to section 365 of the
Bankruptcy Code in connection with the assumption, assignment, and/or transfer of the Assumed
Contracts; and (d) approval and authorization to serve the Sale Notice.

G. The Sale Notice (in substantially the form annexed to the Motion as Exhibit C), is
reasonably calculated to provide all interested parties with timely and proper notice of the Bid
Procedures, the Auction, the Sale Hearing, and the Sale and any and all objection deadlines related
thereto.

H. The Cure Notice (in substantially the form annexed to the Motion as Exhibit D) is
reasonably calculated to provide all non-Debtor counterparties (the *“Counterparties”) to the
Debtor’s executory contracts and unexpired leases (each, a “Contract” and, collectively, the
“Contracts”) with reasonable and proper notice of the potential assumption and assignment of their
Contract and any cure amounts relating thereto, although the mere listing of any Contract on the
Cure Notice does not require or guarantee that such Contract will be assumed and assigned and all
rights of the Debtor, the Official Committee of Unsecured Creditors (the “Committee”), and
Stalking Horse Bidder with respect to such Contracts are reserved (including, but not limited to,
with respect to whether any Contract constitutes an executory contract and whether any Contract
shall be an Assumed Contract under the Stalking Horse Agreement.)

I The Stalking Horse Agreement was negotiated by the Debtor, its advisors, and the

Stalking Horse Bidder in good faith and at arms-length.
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J. The Bid Procedures are reasonably designed to maximize the value to be achieved
for the Assets.
K. The Break-Up Fee and Expense Reimbursement, as approved by this Order, are fair

and reasonable and provide a benefit to the Debtor’s estate and stakeholders.

L. If triggered in accordance with the terms of the Stalking Horse Agreement, payment
of the Break-Up Fee and Expense Reimbursement, under this Order and upon the conditions set
forth in the Stalking Horse Agreement and the Bid Procedures, is (i) an actual and necessary cost
and expense of preserving the Debtor’s estate within the meaning of sections 503(b) and 507(a) of
the Bankruptcy Code; (ii) reasonably tailored to encourage, rather than hamper, bidding for the
Assets by providing a baseline of value, increasing the likelihood of competitive bidding at the
Auction, and facilitating participation of other potential bidders in the sale process, thereby
increasing the likelihood that the Debtor will receive the best possible price and terms for the
Assets subject to the Stalking Horse Agreement; (iii) reasonable and appropriate; (iv) a material
inducement for, and conditions necessary to, ensure that the Stalking Horse Bidder will continue
pursuit of the proposed agreement to purchase the Assets subject to the Stalking Horse Agreement;
and (v) reasonable in relation to the Stalking Horse Bidder’s lost opportunities resulting from the
time and money spent pursuing such transaction.

M. The entry of this Order is in the best interests of the Debtor, its estate, its creditors,
and other parties in interest.

IT ISHEREBY ORDERED THAT:

1. The Motion is GRANTED as set forth herein.

2. The Debtor is authorized to enter into the Stalking Horse Agreement, with such

further amendments as may be agreed to by the parties, provided the Debtor shall consult with the
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Committee prior to entering into any such amendment, subject to higher or otherwise better offers,
in accordance with this Order.

Bid Procedures

3. The Bid Procedures, substantially in the form attached hereto as Annex 1, are
hereby approved. The Debtor is authorized, but not directed, to take any and all actions necessary
or appropriate to implement the Bid Procedures.

4. All objections to the relief requested in the Motion that have not been withdrawn,
waived, or settled as announced to the Court at the hearing on the Motion or by stipulation filed
with the Court, are overruled except as otherwise set forth herein.

Notice Procedures

5. The Sale Notice, substantially in the form attached to the Motion as Exhibit C, is
hereby approved and shall be served within three (3) business days of entry of this Order, upon the
Notice Parties identified in the Motion. Service of the Sale Notice as described in the Motion shall
be sufficient and proper notice of the Sale and sale process contemplated by this Order with respect
to all known interested parties.

Assumption Procedures

6. The Assumption Procedures as described in the Motion are hereby approved.

7. The Cure Notice, substantially in the form attached to the Motion as Exhibit D, is
hereby approved. The Cure Notice shall identify the Contracts of the Debtor that may be assumed
and assigned in connection with the sale of the Assets and provide the corresponding cure amounts

that the Debtor believes must be paid to cure all defaults under each of the Contracts as

contemplated by section 365 of the Bankruptcy Code (the “Proposed Cure Amounts™). No later

than three (3) business days after entry of this Order, the Debtor shall serve the Cure Notice on all
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Counterparties. If at any time after the issuance of the Cure Notice but prior to the Sale Hearing
it is discovered that a Contract should have been listed on the Executory Contracts Schedule but

was not (any such Contract, a “Previously Omitted Contract”), the Debtor shall, promptly

following discovery thereof (but in no event later than two (2) business days following discovery
thereof), file and serve a notice on the non-Debtor counterparty(ies) to such Previously Omitted
Contract notifying such counterparties of the Debtor’s intention to assume and assign such
Previously Omitted Contract to the Successful Bidder, including the Proposed Cure Amounts

relating thereto (the “Previously Omitted Contract Notice”).

Obijection Procedures

8. Notwithstanding anything to the contrary in the Motion, any objection to any aspect
of the relief requested in the Motion must: (i) be in writing and filed with this Court; (ii) comply
with the Bankruptcy Rules; (iii) set forth the name of the objecting party, the nature and amount
of any claims or interests held or asserted against the Debtor’s estate or properties, the basis for
the objection, and the specific grounds therefor; and (iv) be served upon (so as to be received by)

the following parties (collectively, the “Objection Notice Parties”) by the applicable deadline

established in this Order:

a. proposed counsel to the Debtor, Greenberg Glusker LLP, 2049 Century
Park East, Suite 2600, Los Angeles, CA 90067 Attn: Brian L. Davidoff
(bdavidoff@greenbergglusker.com) and  Keith  Patrick  Banner
(kbanner@greenbergglusker.com) and Cole Schotz P.C., 500 Delaware
Avenue, Suite 1410, Wilmington, DE 19803 Attn: Andrew Roth-Moore
(aroth-moore@coleschotz.com);

b. the U.S. Trustee, 844 King Street, Room 2207, Wilmington, DE 19801,
Attn: Rosa Sierra-Fox (Rosa.Sierra-Fox@usdoj.gov);

C. the Debtor’s proposed investment banker, Zukin Partners, LLC, 11726 San
Vicente Boulevard, Suite 222 Los Angeles, CA 90049 Attn: Jim Zukin
(Jim@zukinpartners.com) and Ari Schottenstein (ari@zukinpartners.com);

65731/0001-44814497v2



Case 23-10259-JTD Doc 140 Filed 03/17/23 Page 7 of 11

d. counsel to the DIP Lender, Goldstein & McClintock LLLP, 501 Silverside
Road, Suite 65, Wilmington, DE 19809, Attn: Maria Aprile Sawczuk
(marias@goldmclaw.com) and 111 West Washington Street, Suite 1221,
Chicago, IL 60602, Attn: Matthew McClintock (mattm@goldmclaw.com);
and

e. proposed counsel to the Official Committee of Unsecured Creditors, Blank

Rome LLP, 1201 N. Market Street, Suite 800, Wilmington, DE 19801 Attn:

Josef W. Mintz (josef.mintz@blankrome.com); 4 Park Plaza, Suite 450,

Irvine, CA 92614 Attn: Joseph M. Welch (joseph.welch@blankrome.com).

9. Objections other than the objections served pursuant to Paragraph 11, below, if any,

to the relief requested in the Motion shall be considered at the Sale Hearing, and must be served

(in a manner so as to be actually received by) on the Objection Notice Parties, on or before 4:00

p.m. (prevailing Eastern Time) on May 9, 2023 (the “Sale Objection Deadline”).

10. Each Counterparty shall have until 4:00 p.m. (prevailing Eastern time) on the date
that is fourteen (14) days after the filing and service by the Debtor to the Counterparty of the Cure

Notice or the Previously Omitted Contract Notice (as applicable) (the “Contract Objection

Deadline”) to object to the assumption and assignment of its Contract on any grounds, including,
without limitation, the amount of the Proposed Cure Amounts, but excluding any objection as to
adequate assurance of future performance under section 365(b)(1) of the Bankruptcy Code. Any
unresolved objections shall be heard at the Sale Hearing, unless otherwise agreed by the parties;
provided that the Debtor, in consultation with the Committee, shall have the right to adjourn any
Sale Hearing without the consent of any objecting party.

11. Each Counterparty may raise objections as to adequate assurance of future
performance until 4:00 p.m. (prevailing Eastern time) on the date that is one (1) day before the

Sale Hearing (the “Adequate Assurance Objection Deadline”). Any such objection must be filed

and served on the Debtor and its counsel, counsel to the Committee, and the applicable Successful

Bidder or Stalking Horse Bidder, as applicable, and its counsel, so as to be actually received by
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the Adequate Assurance Objection Deadline. Any such unresolved objections shall be heard at
the Sale Hearing, unless otherwise agreed by the parties.

12. Unless the Counterparty to any Contract timely files an objection to its Cure
Amount or to the assumption and assignment of its Contract and timely serves a copy of such
objection in accordance with this Order, such Counterparty shall forever be barred and estopped
from objecting (a) to the Cure Amount as the amount to cure all defaults to satisfy section 365 of
the Bankruptcy Code and from asserting that any additional amounts are due or defaults exist; (b)
that any conditions to assumption and assignment must be satisfied under such Contract before it
can be assumed and assigned or that any required consent to assignment has not been given; or (c)
that the Successful Bidder has not provided adequate assurance of future performance as
contemplated by section 365 of the Bankruptcy Code.

13.  The inclusion of a Contract or other agreement on the Cure Notice shall not
constitute or be deemed a determination or admission by the Debtor and its estate or any other
party in interest that such Contract or other agreement is, in fact, an executory contract or unexpired
lease within the meaning of the Bankruptcy Code, and any and all rights of the Debtor and its
estate with respect thereto are hereby reserved.

14. If a Counterparty does not timely object to: (a) the Proposed Cure Amount for its
Contracts; (b) the ability of the Successful Bidders(s) (including the Stalking Horse Bidder or such
other Successful Bidders(s)) to provide adequate assurance of future performance as required by
section 365 of the Bankruptcy Code; or (c) any other matter pertaining to assumption or
assignment, then the Proposed Cure Amounts owed to such Counterparty shall be paid as soon as
reasonably practicable after the effective date of the assumption and assignment of such Assumed

Contract or as the Counterparty and Successful Bidder may otherwise agree.
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15. In the event of a timely filed objection by a Counterparty regarding any Cure
Amount with respect to any of the Contracts, the Cure Amounts owed to such Counterparty shall
be paid as soon as reasonably practicable after the later of (i) the effective date of the assumption
and assignment of such Assumed Contract, and (ii) the entry of a final order that resolves the
dispute and approves the assumption and assignment of such Assumed Contract.

Auction and Sale Hearing

16.  The Debtor is authorized to conduct the Auction as set forth in the Bid Procedures.

17.  The Debtor is authorized to conduct the Sale without the necessity of complying
with any state or local bulk transfer laws or requirements, as may be applicable.

18. Each bidder participating at the Auction shall be required to confirm on the record
at the Auction that: (i) it has not engaged in any collusion with respect to the bidding; and (ii) its
Bid is a good-faith bona fide offer and it intends to consummate the proposed transaction on the
terms of its Qualified Bid if selected as the Successful Bidder.

19. No entity, other than the Stalking Horse Bidder, shall be entitled to any expense
reimbursement, break-up fee, “topping,” termination, contribution, or other similar fee or payment.

20.  The Bid Deadline is May 4, 2023 at 4:00 p.m. (prevailing Eastern Time). The
Auction shall commence on May 8, 2023 at 10:00 a.m. (prevailing Eastern Time). The Sale
Hearing will be conducted on May 10, 2023 at 10:00 a.m. (prevailing Eastern Time). The
Debtor may seek the entry of an order of this Court at the Sale Hearing approving and authorizing
the Sale to the Stalking Horse Bidder or, if there is an Auction, the highest or otherwise best offer(s)
at the Auction, as applicable, on terms and conditions consistent with the applicable purchase

agreement. The Sale Hearing may be adjourned or rescheduled in accordance with the Bid
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Procedures without notice other than a notice filed with the Court or by an announcement of the
adjourned date at the Sale Hearing.

21.  Assoon as reasonably practicable after closing the Auction, the Debtor shall cause
the Qualified Bid Documents for each Successful Bid and Backup Bid to be filed with the Court.

Approval of Bid Protections

22.  The Break-Up Fee is approved in the amount of $232,500. The Break-Up Fee shall
be paid pursuant to the terms of the Stalking Horse Agreement.

23.  The Expense Reimbursement is approved in the amount of up to $125,000. The
Expense Reimbursement shall be paid pursuant to the terms of the Stalking Horse Agreement,
provided that no costs and/or expenses incurred by the Stalking Horse Bidder in its capacity as
DIP Lender shall be reimbursable through the Expense Reimbursement.

24.  The obligation of the Debtor to pay the Expense Reimbursement and Break-Up
Fee: (i) shall be entitled to administrative expense status under sections 503(b) and 507(a)(2) of
the Bankruptcy Code, subject to the Carve Out under the DIP Agreement; and (iii) shall be payable
in accordance with the terms set forth in the Stalking Horse Agreement. Notwithstanding anything
to the contrary in this Order, the Bid Procedures, or otherwise, (a) the Expense Reimbursement
and Break-Up Fee shall not be treated as a superpriority administrative expense; and (b) the
Stalking Horse Bidder shall not be permitted to credit bid the Expense Reimbursement or the
Break-Up Fee.

Miscellaneous Provisions

25. Notice of the Motion as provided therein shall be deemed good and sufficient
notice, and the requirements of Bankruptcy Rule 6004(a) are satisfied by such notice or otherwise

deemed waived.

-10 -
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26.  The Debtor is temporarily relieved of the requirements of Local Rule 6004-1(b)(ii)
and shall have through and including fourteen (14) days prior to the Sale Hearing to file a copy of
the proposed Sale Order.

217. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Order
shall be immediately effective and enforceable upon its entry.

28.  All time periods set forth in this Order shall be calculated in accordance with
Bankruptcy Rule 9006(a).

29.  The Debtor is authorized to take all actions necessary to effectuate the relief granted
pursuant to this Order in accordance with the Motion.

30.  Attached hereto as Schedule A is a summary of the key dates established by this
Order.

31.  The Court retains jurisdiction with respect to all matters arising from or related to

the implementation of this Order.

Dated: March 17th, 2023
Wilmington, Delaware

JOHN T. DORSEY
UNITED STATES BANKRUPTCY JUOGE

-11 -
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SCHEDULE A
Event Proposed Date
Bid Procedures Hearing March 16, 2023 at 11a.m.
Service of Sale Notice Three (3) business days after entry of
the Bid Procedures Order
Service of Cure Notice Three (3) business days after entry of

the Bid Procedures Order
Deadline for contract counter parties to object to April 7, 2023 at 4:00 p.m.
cure
Bid Deadline May 4, 2023 at 4:00 p.m.

Auction (if necessary) May 8, 2023 at 10:00 a.m.

Sale Objection Deadline and Deadline for contract May 9, 2023 at 4:00 p.m.
counter parties to object to adequate assurance
Sale Hearing May 10, 2023 at 10:00 a.m. (ET)

Sale Closing No later than May 15, 2023
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Annex 1

Bid Procedures
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11
HYRECAR INC., Case No. 23-10259 (JTD)

Debtor.?!

BIDDING PROCEDURES FOR THE SALE OF THE DEBTOR’S ASSETS

On March [¢], 2023, the United States Bankruptcy Court for the District of Delaware (the
“Court”) entered the Order (1) Approving Bidding Procedures in Connection with Sale of Assets
of the Debtor, (II) Approving Form and Manner of Notice, (111) Scheduling Auction and Sale
Hearing, (IV) Authorizing Procedures Governing Assumption and Assignment of Certain
Contracts and Unexpired Leases, and (V) Granting Related Relief [Docket No. {*}] (the “Bidding
Procedures Order”),? by which the Court approved the following procedures (the “Bidding
Procedures™). These Bidding Procedures set forth the process by which the Debtor is authorized to
conduct an auction (the “Auction”) for the sale (the “Sale”) of substantially all of the Debtor’s
assets (collectively, the “Assets”).

Subject to the terms of these Bidding Procedures, interested parties may bid on the Assets
(i) in individual lots, (ii) as a collective whole, or (iii) in any combination.

1. Submissions to the Debtor.

All submissions to the Debtor required to be made under these Bidding Procedures must
be directed to each of the following persons unless otherwise provided (collectively, the “Notice
Parties”):

A. Debtor. HyreCar, Inc., 1001 Wilshire Boulevard PMB 2196, Los Angeles, CA
90017, Attn: Eduardo Iniguez (eduardo.iniguez@hyrecar.com).

B. Debtor’s Proposed Counsel. Greenberg Glusker LLP, 2049 Century Park East,
Suite 2600, Los Angeles, CA 90067, Attn: Brian L. Davidoff
(bdavidoff@greenbergglusker.com) and Keith Patrick Banner
(kbanner@greenbergglusker.com) and Cole Schotz P.C., 500 Delaware Avenue,

! The last four digits of the Debtor’s federal tax identification numbers are 0487. The Debtor’s mailing address is 1001
Wilshire Boulevard PMB 2196, Los Angeles, CA 90017.

2 All capitalized terms used but not otherwise defined herein shall have the meaning ascribed to them in the Bidding
Procedures Order.
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Suite 1410, Wilmington, DE 19803 Attn:  Andrew Roth-Moore (aroth-
moore@coleschotz.com).

C. Debtor’s Proposed Investment Banker. Zukin Partners, LLC, 11726 San Vicente
Boulevard, Suite 222 Los Angeles, CA 90049 Attn: Jim Zukin
(Jim@zukinpartners.com) and Ari Schottenstein (ari@zukinpartners.com).

D. Proposed counsel to the Official Committee of Unsecured Creditors (the
“Committee”). Blank Rome LLP, 1201 N. Market Street, Suite 800, Wilmington,
DE 19801 Attn: Josef W. Mintz (josef.mintz@blankrome.com); 4 Park Plaza, Suite
450, Irvine, CA 92614 Attn: Joseph M. Welch (joseph.welch@blankrome.com).

2. Potential Bidders.

To participate in the bidding process or otherwise be considered for any purpose under
these Bidding Procedures, a person or entity (other than the Stalking Horse Bidder) interested in
consummating a Sale (a “Potential Bidder”) must deliver or have previously delivered:

() an executed confidentiality agreement on terms acceptable to the Debtor (a
“Confidentiality Agreement”), to the extent not already executed;

(i) information demonstrating (in the Debtor’s reasonable business judgment
after consultation with the Committee) that the Potential Bidder has the
financial capability to consummate the applicable Sale, including, but not
limited to, the most current audited and latest unaudited financial statements
(the “Financials”) of the Potential Bidder (or such other form of financial
disclosure acceptable to the Debtor after consultation with the Committee)
(or, if the Potential Bidder is an entity formed for the purpose of acquiring
the Assets, (x) Financials of the equity holder(s) of the Potential Bidder or
such other form of financial disclosure as is acceptable to the Debtor, in
consultation with the Committee , and/or (y) a written funding commitment
acceptable to the Debtor and its advisors, in consultation with the
Committee, of the equity holder(s) of the Potential Bidder to be responsible
for the Potential Bidder’s obligations in connection with the applicable
Sale); and

(iii)  aletter of intent (the “LOI”) that demonstrates such potential bidder’s intent
to submit a bid that meets or exceeds the Minimum Bid.

3. Stalking Horse Bidder.

The Debtor has entered into (as more fully described in the Stalking Horse Agreement) a
purchase agreement (the “Stalking Horse Agreement”) with Holmes Motors, Inc. (“Holmes
Motors™) where Holmes Motors will serve as a stalking horse bidder for the Debtor’s Assets (the
“Stalking Horse Bidder™).
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4, Qualified Bidders.

@ A “Qualified Bidder” is a Potential Bidder whose Financials, or the Financials of
its equity holder(s), as applicable, demonstrate the financial capability to consummate the
applicable Sale and whose Bid is a Qualified Bid (as defined below), that the Debtor, in
consultation with the Committee, determines should be considered a Qualified Bidder. Prior to the
commencement of the Auction, the Debtor’s advisors will (i) notify each Potential Bidder in
writing whether such Potential Bidder is a Qualified Bidder and (ii) provide to the Qualified
Bidders for such Assets copies of all Qualified Bids with respect to such Assets. The Stalking
Horse Bidder shall be deemed a Qualified Bidder at all times and for all purposes with respect to
the Assets to which its Bid (the “Stalking Horse Bid”) relates, and notwithstanding anything in
these Bidding Procedures, the Stalking Horse Bid shall be deemed a Qualified Bid for all purposes.

(b) The Debtor shall provide regular updates to the Committee on Potential Bidders
and shall specifically identify any Potential Bidder who did not qualify to be a Qualified Bidder
and the Debtor’s basis for such determination. If any Potential Bidder is determined by the Debtor,
in consultation with Committee, not to be a Qualified Bidder, the Debtor will refund such Potential
Bidder’s Deposit on or within five (5) business days after the Bid Deadline.

(© Between the date that the Debtor notifies a Potential Bidder that it is a Qualified
Bidder and the Auction, the Debtor may discuss, negotiate, or seek clarification of any Qualified
Bid from a Qualified Bidder. Except as otherwise set forth in the Stalking Horse Agreement,
without the written consent of the Debtor, a Qualified Bidder may not modify, amend, or withdraw
its Qualified Bid, except for proposed amendments to increase the consideration contemplated by,
or otherwise improve the terms of, the Qualified Bid, during the period that such Qualified Bid
remains binding as specified in these Bidding Procedures; provided that any Qualified Bid may be
improved at the Auction as set forth herein. Any improved Qualified Bid must continue to comply
with the requirements for Qualified Bids set forth in these Bidding Procedures.

5. Due Diligence.

Potential Bidders shall be eligible to receive due diligence information and access to the
Debtor’s electronic data room (the “Data Room”) and to additional non-public information
regarding the Debtor. In addition, the Debtor will provide to Potential Bidders reasonable due
diligence information, as requested by such Potential Bidders in writing, as soon as reasonably
practicable after such request. For all Potential Bidders other than the Stalking Horse Bidder, the
due diligence period will end on the Bid Deadline, and subsequent to the expiration of the due
diligence period, the Debtor shall have no obligation to furnish any due diligence information. The
Stalking Horse Bidder’s due diligence period with respect to its Stalking Horse Bid will expire on
March 15, 2023 in accordance with the Stalking Horse Agreement; provided, however, that the
Stalking Horse Bidder shall retain access to the Data Room.

The Debtor shall not furnish any confidential information relating to the Assets, liabilities
of the Debtor, or a Sale to any person except to the Stalking Horse Bidder, a Potential Bidder or to
such Potential Bidder’s duly authorized representatives to the extent expressly permitted by the
applicable Confidentiality Agreement. The Debtor and its advisors shall coordinate all reasonable
requests from Potential Bidders for additional information and due diligence access; provided that
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the Debtor may decline to provide such information to Potential Bidders who, at such time and in
the Debtor’s reasonable business judgment after consultation with the Committee, have not
established, or who have raised doubt, that such Potential Bidder intends in good faith to, or has
the capacity to, consummate the applicable Sale. Each recipient of confidential information agrees
to use, and to instruct their advisors and representatives to use, such confidential information only
in connection with the evaluation of Bids during the bidding process or in accordance with the terms
of any applicable confidentiality agreement.

The Debtor also reserves the right, subject to the terms of the Stalking Horse Agreement
and after consultation with the Committee, to withhold any diligence materials that the Debtor
determines are sensitive after notifying the Potential Bidder requesting such materials of such
determination. Neither the Debtor nor its representatives shall be obligated to furnish information
of any kind whatsoever to any person that is not determined to be a Potential Bidder in accordance
with these Bidding Procedures.

All due diligence requests must be directed to Zukin Partners, LLC, 11726 San
Vicente Boulevard, Suite 222 Los Angeles, CA 90049 535 Madison Avenue, New York, NY
10022, Attn: Jim Zukin (Jim@zukinpartners.com), and Ari Schottenstein
(ari@zukinpartners.com).

@ Communications with Potential Bidders.

Notwithstanding anything to the contrary in these Bidding Procedures, all direct
communications between and amongst Potential Bidders regarding the Debtor or its Assets shall
involve the Debtor and the Debtor’s advisors. No Potential Bidder shall communicate with any
other Potential Bidder absent prior written consent from the Debtor.

(b) Due Diligence from Potential Bidders.

Each Potential Bidder shall comply with all reasonable requests for additional information
and due diligence access requested by the Debtor or its advisors regarding the ability of the
Potential Bidder to consummate the applicable Sale. Failure by a Potential Bidder to comply with
such reasonable requests for additional information and due diligence access may be a basis for
the Debtor to determine, in consultation with the Committee, that such bidder is no longer a
Potential Bidder or that a bid made by such Potential Bidder is not a Qualified Bid.

6. Bid Requirements.

A proposal, solicitation, or offer (each, a “Bid”) by a Qualified Bidder that is submitted in
writing and satisfies each of the following requirements (the “Bid Requirements™) as determined
by the Debtor, in consultation with the Committee, shall constitute a “Qualified Bid”). The
Stalking Horse Bid will be deemed a Qualified Bid for all purposes without any further action
required by the Stalking Horse Bidder.

(@) Identification of Bidder. Each Bid must fully disclose the following: (i) the legal
identity of each person or entity bidding for the Assets and/or otherwise sponsoring, financing
(including through the issuance of debt in connection with such Bid) or participating in (including
through license or similar arrangement with respect to the Assets to be acquired in connection with
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such Bid) the Auction in connection with such Bid and the complete terms of any such
participation; and (ii) any past or present connections or agreements with the Debtor, the Stalking
Horse Bidder, any other known Potential Bidder or Qualified Bidder, or any officer or director of
any of the foregoing (including any current or former officer or director of the Debtor).

(b)  Assets. Each Bid must clearly state which Assets (including any executory
contracts and unexpired leases) and liabilities of the Debtor the Qualified Bidders are agreeing to
purchase and assume. For the avoidance of doubt, a Bid may be on the Assets in either
(1) individual lots, (ii) as a collective whole, or (iii) in any combination.

(©) Purchase Price. Each Bid must clearly set forth the cash purchase price to be paid
for the applicable Assets (the “Purchase Price”). Each Bid, as applicable, must also specify how
the Purchase Price is allocated among the Assets.

(d) Minimum Bid. The Minimum Bid for the Assets is $8,207,500.

(e Credit Bid. The Stalking Horse Bidder shall be entitled to credit bid any portion
of its outstanding secured obligations under the DIP Agreement pursuant to section 363(k) of the
Bankruptcy Code with respect to any Assets on which it holds liens in accordance with the Final
DIP Order. For the avoidance of doubt, the Stalking Horse Bidder shall not be permitted to credit
bid the value of the Bid Protections.

() Deposit. Each Bid must be accompanied by a cash deposit in the amount equal to
10% of the Purchase Price of the Bid, to be held in a segregated, non-interest bearing account, to
be identified and established by the Debtor (the “Deposit”). The Debtor, in consultation with the
Committee, reserves the right to increase the Deposit requirement.

(9) Assumption of Obligations. Each Bid must identify the obligations contemplated
to be assumed by such Bid, and be on terms in the aggregate (together with the other consideration
contemplated in such Bid) no less favorable to the Debtor than the Stalking Horse Agreement (if
any), as determined in the Debtor’s business judgment, and after consultation with the Committee.
Other than the obligations to be assumed, the Assets shall be sold free and clear of all liens, claims,
interests, and encumbrances (collectively, the “Encumbrances”), and any Encumbrances shall
attach to the net proceeds of the Sales after payment of any applicable Bid Protections.

()  The Same or Better Terms. In addition to meeting or exceeding the applicable
Minimum Bid, each Bid must be on terms that are no less favorable in the aggregate (together with
the other consideration contemplated in such Bid), in the Debtor’s business judgment and after
consultation with the Committee, than the terms of the Stalking Horse Agreement. Each Bid must
include duly executed, non-contingent purchase agreement and other transaction documents
necessary to effectuate the transactions contemplated in the Bid and shall include a schedule of
assumed contracts to the extent applicable to the Bid. Each Bid should be based on the form of
the Stalking Horse Agreement, which is available in Word format in the Data Room, and must
include a copy of the Stalking Horse Agreement clearly marked to show all changes requested by
the Qualified Bidder, including those relating to the respective Purchase Price and assets to be
acquired by such Qualified Bidder, as well as all other material documents integral to such bid,



Case 23-10259-JTD Doc 140-1 Filed 03/17/23 Page 8 of 15

including a form of sale order marked against the applicable sale order (collectively, the “Qualified
Bid Documents”).

() Committed Financing / Adequate Assurance Information. To the extent that a
Bid is not accompanied by evidence of the Qualified Bidder’s capacity to consummate the Sale set
forth in its Bid with cash on hand, each Bid must include committed financing documents to the
satisfaction of the Debtor (in consultation with the Committee) that demonstrate that the Qualified
Bidder has: (i) received sufficient debt and/or equity funding commitments to satisfy the Qualified
Bidder’s Purchase Price and other obligations under its Bid; and (ii) adequate working capital
financing or resources to finance going concern operations for the Assets and the proposed
transactions. Such funding commitments or other financing must not be subject to any internal
approvals, syndication requirements, diligence, or credit committee approvals, and shall have only
those covenants and conditions acceptable to the Debtor, in consultation with the Committee. In
addition to evidence of financial wherewithal to timely consummate the transaction, a Bid must
include adequate assurance information with respect to any executory contracts or unexpired leases
included or that may be included in the Bid in a form that allows the Debtor to serve such
information on any counterparties to any contracts or leases being assumed and assigned in
connection with the Sale that have requested, in writing, such information.

()] Contingencies; No Financing or Diligence Outs. A Bid shall not be conditioned
on the obtaining or the sufficiency of financing or any internal approval, or on the outcome or
review of due diligence, but may be subject to the accuracy at the closing of specified
representations and warranties or the satisfaction at the closing of specified conditions, which shall
not be more burdensome, in the Debtor’s business judgment, and after consultation with the
Committee, than those set forth in the Stalking Horse Agreement (if any).

(k) Demonstrated Financial Capacity. A Qualified Bidder must have, in the Debtor’s
business judgment (in consultation with the Committee) the necessary financial capacity to
consummate the proposed transactions required by its Bid and provide adequate assurance of
future performance under all contracts proposed to be assumed by such Bid.

M Time Frame for Closing. Closing of the Sale as to any Asset related to a Bid by
a Qualified Bidder (a “Closing”) must be reasonably likely (based on availability of financing,
antitrust, or other regulatory issues, experience, and other considerations) to be consummated, if
selected as the Successful Bid, on or before May 15, 2023.

(m)  Binding and Irrevocable. Except as provided herein, a Qualified Bidder’s Bid for
the Assets shall be irrevocable unless and until the Debtor (in consultation with the Committee)
accepts a higher Bid for such Assets and such Qualified Bidder is not selected as the Backup Bidder
for such Assets. If selected as Backup Bidder, such Bid shall be irrevocable until the Closing of a
Successful Bid for such Assets.

(n) Expenses; Disclaimer of Fees. Each Bid (other than the Stalking Horse Bid) will
not have any right to receive a fee analogous to a break-up fee, expense reimbursement,
termination fee, or any other similar form of compensation, and by submitting its Bid, such
Qualified Bidder is agreeing to refrain from and waive any assertion or request for reimbursement
on any basis, including under section 503(b) of the Bankruptcy Code.
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(o) Authorization. Each Bid must contain evidence that the Qualified Bidder has
obtained authorization or approval from its board of directors (or a comparable governing body
acceptable to the Debtor) with respect to the submission of its Bid and the consummation of the
transactions contemplated in such Bid.

(p)  As-Is, Where-Is. Each Bid must include a written acknowledgement and
representation that the Qualified Bidder: (i) has had an opportunity to conduct any and all due
diligence regarding the Assets prior to making its offer; (ii) has relied solely upon its own
independent review, investigation, and/or inspection of any documents and/or the Assets in making
its Bid; and (iii) did not rely upon any written or oral statements, representations, promises,
warranties, or guaranties whatsoever, whether express, implied by operation of law, or otherwise,
regarding the Assets or the completeness of any information provided in connection therewith or
the Auction, except as expressly stated in the Bidder’s Bid or accompanying asset purchase
agreement.

(@)  Adherence to Bid Procedures. By submitting its Bid, each Qualified Bidder is
agreeing to abide by and honor the terms of these Bidding Procedures and agrees not to submit a
Bid or seek to reopen the Auction after conclusion of the Auction.

(n Regulatory Approvals and Covenants. A Bid must set forth each regulatory and
third-party approval required for the Qualified Bidder to consummate the applicable Sale, if any,
and the time period within which the Qualified Bidder expects to receive such regulatory and third-
party approvals (and in the case that receipt of any such regulatory or third-party approval is
expected to take more than thirty (30) days following execution and delivery of the asset purchase
agreement, those actions the Qualified Bidder will take to ensure receipt of such approvals as
promptly as possible) and any undertakings that will be required by the Debtor in connection with
such regulatory and third party approvals.

(s) Consent to Jurisdiction. The Qualified Bidder must submit to the jurisdiction of
and entry of final orders by the Court and waive any right to a jury trial in connection with any
disputes relating to Debtor’s qualification of bids, the Auction, the construction and enforcement
of these Bidding Procedures, the transaction documents related to the Sale, and the Closing, as
applicable.

()] Bid Deadline. Each Bid must be transmitted via email (in .pdf or similar format)
S0 as to be actually received on or before 4:00 p.m. (prevailing Eastern Time) on May 4, 2023 (the
“Bid Deadline”) by the Notice Parties.

7. Auction.

If the Debtor receives a Qualified Bid for the Assets, other than the Stalking Horse Bid for
such Assets, if any, the Debtor will conduct the Auction to determine the Successful Bidder with
respect to such Assets. If the Debtor does not receive a Qualified Bid for the Assets (other than
the Stalking Horse Bid for such Assets), the Debtor will not conduct the Auction as to such Assets
and shall designate the Stalking Horse Bidder’s Bid for such Assets as the Successful Bid for such
Assets.



Case 23-10259-JTD Doc 140-1 Filed 03/17/23 Page 10 of 15

Prior to the commencement of the Auction, the Debtor will notify each Qualified Bidder
of the highest or otherwise best Qualified Bid for the Assets for which such Qualified Bidder
submitted a Bid, as determined in the Debtor’s reasonable business judgment, in consultation with
the Committee (the “Baseline Bid”), and provide copies of the applicable Qualified Bid
Documents supporting the applicable Baseline Bid to each Qualified Bidder. The Debtor shall
consult with the Committee as to how the Debtor is valuing the Bids made by Qualified Bidders
during the Auction.

The Auction shall take place at the offices of Morris James LLP, 500 Delaware Ave #1400,
Wilmington, DE 19801, such other place as designated by the Debtor in consultation with the
Committee, or remotely as provided herein, on Monday May 8, 2023 at 10:00 a.m. (prevailing
Eastern Time), or such later date and time as selected by the Debtor in consultation with the
Committee. The Auction shall be conducted in a timely fashion according to the following
procedures:

@ Auction Remote or in Person.

The Debtor in consultation with the Committee shall determine whether the Auction shall
be held by remote means, (such as Zoom, WebEx, Google Meet. Teams. Etc.) or in person, or a
combination of both. The Debtor shall provide notice to the Auction Attendees (as defined below)
no later than twenty-four (24) hours prior to the Auction regarding whether the Auction will be
held remotely or in person, or in a combination. Unless the Debtor in consultation with the
Committee determines that the Auction shall be in person only, Qualifies Bidders and other parties
entitled to be present at the Auction may appear in person or remotely. Log in appearances for a
remote Auction shall be sent to all parties entitled to be present at the Auction.

(b)  The Debtor Shall Conduct the Auction.

The Debtor and its advisors shall direct and preside over the Auction. At the start of the
Auction, the Debtor shall describe the terms of the Baseline Bid for the Assets. All incremental
Bids made thereafter shall be Overbids (defined below) for such Assets and shall be made and
received on an open basis, and all material terms of each Overbid shall be fully disclosed to all other
Qualified Bidders who submitted Bids on such Assets. The Debtor shall maintain a written
transcript of all Bids made and announced at the Auction, including the Baseline Bid, all applicable
Overbids, and the Successful Bid.

Only the Debtor, the Qualified Bidders the Stalking Horse Bidder, members of the
Committee, and each such parties’ respective legal and financial advisors shall be entitled to attend
the Auction, along with any other creditor, and any other party the Debtor deems appropriate
(collectively the “Auction Attendees”) (provided, however, that any party other than the Qualified
Bidders, the Stalking Horse Bidder, members of the Committee, and each such parties’ respective
legal and financial advisors shall be required to provide notice to the Debtor at least two (2) days
prior to the auction by sending an email to the parties identified in paragraph 1 above.

(c) Terms of Overbids.

“Qverbid” means any bid made at the Auction by a Qualified Bidder subsequent to the
Debtor’s announcement of the Baseline Bid and accepted by the Debtor, in consultation with the
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Committee, as a higher or otherwise better bid. Each applicable Overbid must comply with the

following conditions:

(d)

(i)

(i)

(iii)

Minimum Overbid Increment. The initial Overbid for the Assets, if any,
shall provide for total consideration to the Debtor, having a value that is no
less than $50,000 more than the value of the consideration under the
Baseline Bid for the Assets (the “Minimum Overbid Increment”). Except as
may be otherwise provided in the Stalking Horse Agreement, the Debtor
reserves the right, after consultation with the Committee, to announce
reductions or increases in the Minimum Overbid Increment for the Assets
at any time during the Auction. If a Bidder other than the Stalking Horse
Bidder is the Successful Bidder as to the Assets subject to the Stalking
Horse Agreement, the net proceeds available to the Debtor for any such
Assets will be reduced by the amount of the Bid Protections of the Stalking
Horse Bidder under the Stalking Horse Agreement and paid to the Stalking
Horse Bidder at closing of such Bidder’s Bid.

Conclusion of Each Overbid Round. Upon the solicitation of each round
of applicable Overbids, the Debtor may announce a deadline (as may be
extended from time to time, the “Overbid Round Deadline) by which time
any Overbids must be submitted to the Debtor.

Overbid Alterations. An applicable Overbid may contain alterations,
modifications, additions, or deletions of any terms of the Bid no less
favorable in the aggregate to the Debtor’s estate than any prior Bid or
Overbid, as determined in the Debtor’s reasonable business judgment in
consultation with the Committee, but shall otherwise comply with the terms
of these Bidding Procedures.

Closing the Auction.

(i)

(i)

(iii)

The Auction shall continue until there is only one Bid for the Assets that the
Debtor determines, in its reasonable business judgment, in consultation with
the Committee, to be the highest or otherwise best Bid for such Assets. Such
Bid shall be declared the “Successful Bid,” for such Assets and such
Qualified Bidder, the “Successful Bidder” for such Assets at which point the
Auction will be closed as to such Assets. Such acceptance by the Debtor of
the Successful Bid is conditioned upon approval by the Court of the
Successful Bid.

The Debtor shall have no obligation to consider any Bids or Overbids
submitted after the conclusion of the Auction, and any such Bids or
Overbids shall be deemed untimely and shall not constitute a Qualified Bid.

As soon as reasonably practicable after closing the Auction, the Debtor shall
cause the Qualified Bid Documents for each Successful Bid and Backup
Bid to be filed with the Court.
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(e No Collusion; Good-Faith Bona Fide Offer.

Each Qualified Bidder participating at the Auction will be required to confirm on the record
at the Auction that: (i) it has not engaged in any collusion with respect to the bidding, and (ii) its
Bid is a good-faith bona fide offer and it intends to consummate the proposed transaction on the
terms of its Qualified Bid if selected as the Successful Bidder.

8. Backup Bidder.

(@)

(b)

(©)

Notwithstanding anything in these Bidding Procedures to the contrary, if an
Auction is conducted for the Assets, the Qualified Bidder with the next-
highest or otherwise second-best Bid at the Auction for such Assets, as
determined by the Debtor in the exercise of its reasonable business
judgment, and in consultation with the Committee (the “Backup Bid”), shall
be required to serve as a backup bidder (the “Backup Bidder”) for such
Assets, and each Qualified Bidder shall agree and be deemed to agree to be
the Backup Bidder if so designated by the Debtor.

The identity of the Backup Bidder and the amount and material terms of the
Backup Bid shall be announced by the Debtor at the conclusion of the
Auction at the same time the Debtor announces the identity of the
Successful Bidder. The Backup Bidder shall be required to keep its Bid (or
if the Backup Bidder submits one or more Overbids at the Auction, its final
Overbid) open and irrevocable until the closing of the transaction with the
applicable Successful Bidder or as otherwise provided in the Stalking Horse
Agreement. The Backup Bidder’s Deposit shall be held in escrow until the
closing of the transaction with the applicable Successful Bidder.

If a Successful Bidder fails to consummate the approved transactions
contemplated by its Successful Bid, the Debtor may select the applicable
Backup Bidder as the Successful Bidder, and such Backup Bidder shall be
deemed a Successful Bidder for all purposes. The Debtor will be
authorized, but not required, to consummate all transactions contemplated
by the Bid of such Backup Bidder without further order of the Court or
notice to any party. The defaulting Successful Bidder’s Deposit shall be
forfeited to the Debtor, and the Debtor specifically reserves the right to seek
all remedies available against the defaulting Successful Bidder, including
specific performance, if applicable.

0. Reservation of Rights.

The Debtor reserves its rights to modify these Bidding Procedures in its reasonable
business judgment, and in consultation with the Committee and, to the extent such changes are
inconsistent with the Stalking Horse Agreement or debtor-in-possession financing orders, with the
consent of the Stalking Horse Bidder, in any manner that will best promote the goals of the bidding
process, or impose, at or prior to the Auction, additional customary terms and conditions on the
sale of the Assets, including, without limitation: (a) extending the deadlines set forth in these

10
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Bidding Procedures; (b) adjourning the Auction at the Auction and/or adjourning the Sale Hearing
in open court without further notice; (c) adding procedural rules that are reasonably necessary or
advisable under the circumstances for conducting the Auction; (d) cancelling the Auction; and (e)
rejecting any or all bids or Bids; provided, however, that any changes to the dates and deadlines
set forth herein shall (i) comply with any milestones contained in the Debtor’s DIP financing
approved by the Bankruptcy Court (“Sale Milestones™) in this case or (ii) be made with the consent
of the Stalking Horse Bidder; provided further, that nothing in this Section shall limit any rights or
remedies of the Stalking Horse Bidder under the Stalking Horse Agreement with respect to material
modifications to these Bidding Procedures, the Bidding Procedures Order or the agreed form of
sale order.

10.  Sale Hearing.

A hearing to consider approval of the Sale of the Assets to the Successful Bidders (or to
approve the Stalking Horse Agreement, as applicable, if no Auction is held) (the “Sale Hearing”)
is currently scheduled to take place at 10:00 a.m. (prevailing Eastern Time) on May 10, 2023
before the Honorable John T. Dorsey in the United States Bankruptcy Court for the District of
Delaware, 824 N. Market Street, 5th Floor, Courtroom No. 5, Wilmington, Delaware 19801.

The Sale Hearing may be continued to a later date by the Debtor (consistent with the
Sale Milestones or with the consent of the Stalking Horse Bidder), by sending notice prior
to, or making an announcement at, the Sale Hearing. No further notice of any such
continuance will be required to be provided to any party (excluding the Stalking Horse
Bidder).

At the Sale Hearing, the Debtor shall present the Successful Bids to the Court for approval.
11. Bidding Protections.

To provide an incentive and to compensate the Stalking Horse Bidder for performing the
substantial due diligence and incurring the expenses necessary and entering into a Stalking Horse
Agreement with the knowledge and risk that arises from participating in the sale and subsequent
bidding process, the Debtor has agreed to pay the Stalking Horse Bidder, under the conditions and
in the amount set forth in the Bidding Procedures Order, (a) a break-up fee in the amount of
$232,500 (the “Break-Up Fee”), payable pursuant to the terms of the Stalking Horse Agreement,
and (b) a reasonable expense reimbursement not to exceed $125,000 (the “Expense
Reimbursement” and together with each applicable Breakup Fee, the “Bid Protections”), payable
pursuant to the terms of the Stalking Horse Agreement. The Debtor has agreed to pay the Stalking
Horse Bidder, under the conditions set forth herein and in the Stalking Horse Agreement and in the
amount set forth in the Bidding Procedures Order, Bid Protections in the aggregate amount of
$357,500.

The obligation of the Debtor to pay the Expense Reimbursement and Break-Up Fee:
(i) shall be entitled to administrative expense status under sections 503(b) and 507(a)(2) of the
Bankruptcy Code, provided, however, that the Break-Up Fee and Expense Reimbursement shall
be payable directly out of the proceeds of, and as a precondition to an alternative transaction;

11
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(ii) shall survive the termination of the Stalking Horse Agreement; and (iii) shall be payable in
accordance with the terms set forth in the Stalking Horse Agreement.

12. Return of Deposit; Remedies.

The Deposit of the Successful Bidder shall be applied to the Purchase Price of such
transaction at closing. The Deposits for each Qualified Bidder shall be held in one or more non-
interest-bearing escrow accounts on terms acceptable to the Debtor (in consultation with the
Committee) and shall be returned (other than with respect to the Successful Bidder, and the Backup
Bidder) on or within five (5) business days after the Auction, including the Deposit of the Stalking
Horse Bidder if it is not the Successful Bidder or Backup Bidder.

If a Successful Bidder fails to consummate a proposed transaction because of a breach by
such Successful Bidder, and except as otherwise provided in the Stalking Horse Agreement, the
Debtor will not have any obligation to return the Deposit deposited by such Successful Bidder,
which may be retained by the Debtor as damages, in addition to any and all rights, remedies, or
causes of action that may be available to the Debtor (except, in the case of a Stalking Horse Bidder,
as otherwise provided in the Stalking Horse Agreement), and the Debtor shall be free to
consummate the proposed transaction with the applicable Backup Bidder without the need for an
additional hearing or order of the Court, provided that nothing herein shall prohibit any party from
seeking an additional hearing or order of the Court.

13. Fiduciary Out.

Nothing in these Bidding Procedures shall require the board of directors, board of
managers, or similar governing body of a Debtor to take any action, or to refrain from taking any
action, with respect to these Bidding Procedures, to the extent such board of directors, board of
managers, or such similar governing body determines, or based on the advice of counsel, that
taking such action, or refraining from taking such action, as applicable, is required to comply with
applicable law or its fiduciary obligations under applicable law.

14. Contract Procedures.

Within three (3) business days from the entry of the Bidding Procedures Order, the Debtor
shall file and serve on all counterparties (the “Counterparties”) to its executory contracts and
unexpired leases (the “Contracts™) a notice (the “Cure Notice”) of (a) the potential assumption by
the Debtor and assignment to the Successful Bidder(s) of the Contracts, and (b) the proposed
amount necessary, under section 365(b)(1) of the Bankruptcy Code, to cure any outstanding
monetary defaults and compensate the Counterparties for any pecuniary losses in connection with
such assumption and assignment (the “Proposed Cure Amounts”), which shall be included on a
schedule attached to the Cure Notice (the “Executory Contracts Schedule”).

If at any time after the issuance of the Cure Notice but prior to the Sale Hearing it is
discovered that a Contract should have been listed on the Executory Contracts Schedule but was
not (any such Contract, a “Previously Omitted Contract”), the Debtor shall promptly following
discovery thereof file and serve a notice on the non-Debtor counterparty(ies) to such previously
omitted contract notifying such counterparties of the Debtor’s intention to assume and assign such

12
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previously omitted contract to the Successful Bidder, including the Proposed Cure Amounts
relating thereto.

Each Counterparty shall have until 4:00 p.m. (prevailing Eastern time) on the date that is
fourteen (14) days after the filing and service by the Debtor to the Counterparty of the Cure Notice
(the “Contract Objection Deadline”) to object to the assumption and assignment of its Contract on
any grounds, but excluding any objection as to adequate assurance of future performance under
section 365(b)(1) of the Bankruptcy Code. Any unresolved objections, including any objection as
to adequate assurance of future performance under section 365(b)(1) of the Bankruptcy Code, shall
be heard at the Sale Hearing, unless otherwise agreed by the parties; provided that the Debtor shall
have the right to adjourn any Sale Hearing without the consent of any objecting party. If any
objections to the amount of Proposed Cure Amounts remain unresolved as of the date of the Closing
of the Sale of any Assets, the Debtor may (but is not required to) deposit the disputed amount of
Proposed Cure Amounts relating to such Asset(s) in a segregated account to hold pending
resolution of such objections.

Each Counterparty may raise objections as to adequate assurance of future performance
until 4:00 p.m. (prevailing Eastern time) on the date that is on day before the Sale Hearing. Any
such objection must be filed and served on the Debtor and its counsel, the Committee and its
counsel and the applicable Successful Bidder or Stalking Horse Bidder (if any), as applicable, and
its counsel, so as to be actually received by the above deadline. Any such unresolved objections
shall be heard at the Sale Hearing, unless otherwise agreed by the parties.
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