
 

 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 

------------------------------------------------------x 
In re : Chapter 11 
 : 
Interfaith Medical Center, Inc.,1 : Case No. 12-48226 (CEC) 
 : 

 Debtor. :  
------------------------------------------------------x 
 

FINDINGS OF FACT, CONCLUSIONS OF LAW,  
AND ORDER CONFIRMING SECOND AMENDED PLAN  

OF REORGANIZATION FOR INTERFAITH MEDICAL CENTER, INC. 
 

 Upon the Second Amended Plan of Reorganization for Interfaith Medical Center, 

Inc., dated May 27, 2014 [Docket No. 1092] (as modified from time to time, and including the 

Plan Supplement, the “Plan”);2 and upon the Notice of Filing of Second Amended Plan [Docket 

No. 1093], showing the changes from the revised First Amended Plan of Reorganization for 

Interfaith Medical Center, Inc. [Docket No. 1029]; and upon the First Amended Disclosure 

Statement for the First Amended Chapter 11 Plan of Interfaith Medical Center, Inc., dated April 

8, 2014 [Docket No. 1018] (the “Disclosure Statement”); and upon the April 9, 2014 hearing to 

approve the Disclosure Statement; and upon that certain Order: (A) Approving Disclosure 

Statement; (B) Fixing Voting Record Date; (C) Scheduling Hearing and Establishing Notice and 

Objection Procedures Respecting Confirmation of Plan; (D) Approving Solicitation Materials 

and Related Distribution Procedures; Forms of Ballots and Establishing Plan Voting Procedures; 

and (E) Granting Related Relief [Docket No. 1032], entered on April 11, 2014 (the “Disclosure 

Statement Order”); and upon the affidavits of publication of the Confirmation Hearing Notice 

                                                 
1  The last four digits of the Debtor’s federal tax identification number are 6155.  The Debtor’s mailing 

address is 1545 Atlantic Avenue, Brooklyn, New York 11213. 
2  Capitalized terms used but not defined herein have the meanings assigned them in the Plan.  The rules of 

interpretation set forth in Article I.B of the Plan shall apply to this Order. 
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by Joseph Boscarino [Docket No. 1052] and Amanda Tarley [Docket No. 1053]; and upon the 

filing of the Plan Supplement [Docket No. 1050] and the Amended and Restated Plan 

Supplement [Docket No. 1096] and Addendum to Amended and Restated Plan Supplement 

[Docket No. 1125] (together, the “Plan Supplement”); and upon the declarations, certifications, 

and related supplements in support of confirmation of the Plan of Jung W. Song of Donlin, 

Recano & Company, Inc. [Docket No. 1097] (the “Voting Agent Declaration”), Bernard A. 

Katz, Senior Partner at CohnReznick LLP, financial advisor to the Debtor [Docket No. [1103] 

(the “Katz Declaration”), Melanie Cyganowski, Chief Restructuring Officer of the Debtor 

[Docket No. 1099] (the “Cyganowski Declaration”), and the declarations filed by the Ad Hoc 

Group of Doctors [Docket Nos. 1095, 1101]; and upon the:  (a) testimony at and affidavits, 

declarations, documents, and exhibits admitted into evidence at the hearing on June 2, 2014 and 

June 3, 2014 to consider confirmation of the Plan (the “Confirmation Hearing”); (b) arguments 

of counsel presented at the Confirmation Hearing; (c) objections filed respecting confirmation of 

the Plan by (i) the Official Committee of Unsecured Creditors (the “Committee”) [Docket No. 

1040], (ii) counsel to the Estate of Jesus A. Benitez and Warren Slaughter, as Executor of the 

Estate of Irma Grant [Docket No. 1060]; (iii)  IM Foundation, Inc. (the “Foundation”) [Docket 

No. 1063]; (iv) the Pension Benefit Guaranty Corporation (the “PBGC”) [Docket No. 1064]; 

(v) 1545 Atlantic Development LLC [Docket No. 1067]; (vi) Medline Industries, Inc. 

(“Medline”) [Docket No. 1066]; (vii) the United States Department of Health and Human 

Services (“HHS”) [Docket No. 1062]; and (viii) the United States Trustee for the Eastern 

District of New York (the U.S. Trustee”) [Docket No. 1061] (collectively, the “Objections”); 

and the withdrawal of the Objections filed by the Committee, the Foundation, the PBGC, 

Medline, and HHS; (d) the Debtor’s memorandum of law filed in support of confirmation and in 
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reply to the Objections [Docket No. 1098]; (e) the Statement of the Ad Hoc Group of Doctors in 

Support of the Second Amended Plan of Reorganization of Interfaith Medical Center, Inc. 

[Docket No. 1095]; and (f) the Joinder by The Committee of Interns and Residents/SEIU to 

Statement of Ad Hoc Group of Doctors in Support of the Second Amended Plan of 

Reorganization for Interfaith Medical Center, Inc. [Docket No.1105]; and upon the Court having 

taken judicial notice of the docket of the Debtor’s Chapter 11 Case maintained by the Clerk of 

the Court and/or its duly appointed agent the postpetition actions filed against IMC Board 

Members [Docket No. 1126] (CEC), and all pleadings and other documents filed, all orders 

entered, and evidence and arguments made, proffered or adduced at, and the hearings held before 

the Court during the pendency of the Chapter 11 Case, including the Order Establishing 

Deadlines for Filing Proofs of Claim and Approving the Form and Manner of Notice Thereof 

[Docket No. 236], entered on February 13, 2013, and the Postpetition Actions Filed Against 

Members of the Board of Trustees of Interfaith Medical Center [Docket No. 1126]; and the Court 

having found that due and proper notice was given of the Confirmation Hearing, the deadlines 

and procedures for filing objections to the Plan, and the Plan Supplement, in accordance with the 

procedures set forth in the Disclosure Statement Order, and no other or further notice is or shall 

be required; and the appearance of all interested parties having been duly noted in the record of 

the Confirmation Hearing; and upon the record of the Confirmation Hearing and this Chapter 11 

Case, and after due deliberation thereon, and sufficient cause appearing therefor; 

IT IS HEREBY FOUND THAT: 

JURISDICTION AND VENUE 

A. The Court has jurisdiction over this matter and the Chapter 11 Case 

pursuant to 28 U.S.C. § 1334.  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 

and 1409. 
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B. Confirmation of the Plan is a core proceeding pursuant to 28 U.S.C. 

§ 157(b) and this Court has exclusive jurisdiction to determine whether the Plan should be 

confirmed under the applicable provisions of chapter 11 of title 11 of the United States Code (the 

“Bankruptcy Code”). 

C. Each of the conditions precedent to the entry of this Order has been 

satisfied in accordance with Section 8.1 of the Plan or properly waived in accordance with 

Section 8.3 of the Plan. 

STANDARDS FOR CONFIRMATION 
UNDER SECTION 1129 OF THE BANKRUPTCY CODE 

D. Section 1129(a)(1).  The Plan complies with each applicable provision of 

the Bankruptcy Code.  In particular, the Court has considered the Cyganowski Declaration and 

Ms. Cyganowski’s other testimony and has found the Plan complies with the requirements of 

sections 1122 and 1123 as follows: 

1. In accordance with section 1122(a), Article III of the Plan 
classifies each Claim against and equity interest in the Debtor into 
a Class containing only substantially similar Claims or interests; 

2. In accordance with section 1123(a)(1), Article III of the Plan 
properly classifies all Claims and equity interests that require 
classification; 

3. In accordance with section 1123(a)(2), Article IV of the Plan 
properly specifies each Class of Claims that is not impaired under 
the Plan; 

4. In accordance with section 1123(a)(3), Sections 5.4 through 5.7 of 
the Plan specify the treatment of each Class of Claims or equity 
interests that is impaired under the Plan; 

5. In accordance with section 1123(a)(4), the Plan provides the same 
treatment for each Claim or equity interest of a particular Class 
unless the holder of such a Claim or equity interest agrees to less 
favorable treatment; 
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6. In accordance with section 1123(a)(5), the Plan provides adequate 
means for its implementation, including the provisions regarding 
Effective Date transactions and transfers, post-Effective Date 
management, governance, and actions set forth in Article VII of 
the Plan, appointment of the Disbursing Trustee pursuant to the 
IMC Disbursing Trust Agreement, appointment of the Liquidating 
Trustee pursuant to the Liquidating Trust Agreement, and the 
funding for the Plan; 

7. In accordance with section 1123(a)(7), Section 7.3 of the Plan 
regarding the post-effective date management of the Reorganized 
Debtor is consistent with the interests of IMC’s creditors and 
public policy; 

8. In accordance with section 1123(b)(1), Article V of the Plan 
impairs or leaves unimpaired, as the case may be, each Class of 
Claims and interests; 

9. In accordance with section 1123(b)(2), Article X of the Plan 
provides for the rejection of the Debtor’s executory contracts and 
unexpired leases that have not been previously rejected or assumed 
by the Debtor or designated by DASNY, DASNY’s designee, or 
the Reorganized Debtor to be assumed, pursuant to section 365 and 
orders of the Court; 

10. Pursuant to section 1123(b)(3)(A), the Plan incorporates the 
settlement or adjustment of claims belonging to the Debtor and its 
Estate.  The Plan incorporates settlements by and among the 
Debtor and one or more third parties, including:  (a) DASNY; 
(b) the Foundation; (c) the Ad Hoc Group of Doctors, the 
Committee of Interns and Residents, and representatives of certain 
holders of Prepetition Medical Malpractice Claims; (d) HHS; and 
(e) the PBGC.  In accordance with Bankruptcy Rule 9019, such 
settlements are fair and equitable and in the best interests of the 
Debtor and its creditors and community; 

11. In accordance with section 1123(b)(3)(B), Section 9.3 of the Plan 
provides that all property of the Estate shall either be vested in and:  
(i) retained by the Reorganized Debtor; or (ii) assigned to the 
Disbursing Trustee in accordance with the IMC Disbursing Trust 
Agreement, DASNY’s designee, the Foundation, or the 
Liquidating Trust in accordance with the Liquidating Trust 
Agreement, as applicable, free and clear of all Claims, liens, 
claims, charges, pledges, encumbrances, and/or interests of any 
kind of holders of Claims, except for the rights to Distribution 
afforded to holders of certain Claims under the Plan.  Section 9.3 
of the Plan also provides that the Reorganized Debtor will retain 
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and may enforce any claims, demands, rights, defenses, and causes 
of action that the Debtor may hold against any entity, to the extent 
not assigned to the Disbursing Trustee, DASNY’s designee, or the 
Liquidating Trust, as applicable, or expressly released under the 
Plan, and such claims, demands, rights, defenses, and causes of 
action shall survive confirmation of the Plan and the 
commencement and prosecution of those causes of action of the 
Debtor shall not be barred or limited by any estoppels or res 
judicata, whether judicial, equitable or otherwise.  . 

12. In accordance with section 1123(b)(5), Article V of the Plan 
modifies or leaves unaffected, as the case may be, the rights of 
holders of Claims in each Class; 

13. In accordance with section 1123(b)(6), the Plan includes additional 
appropriate provisions that are not inconsistent with the 
Bankruptcy Code; and 

14. In accordance with section 1123(d), Section 10.2 of the Plan 
provides for any defaults under each executory contract and 
unexpired lease to be assumed pursuant to the Plan shall be 
satisfied in accordance with section 365(b)(1).  Cure Amounts will 
be as provided in the Schedule included in the Plan Supplement, 
or, if disputed, determined in accordance with the underlying 
agreements and applicable law; provided, however, that if any 
disputed Cure Amount is fixed in an amount unacceptable to the 
Disbursing Trustee or Reorganized Debtor, as applicable, then it 
shall have the right to reject the applicable lease or contract. 

E. Section 1129(a)(2).  The Debtor has complied with all applicable 

provisions of the Bankruptcy Code respecting the Plan and the solicitation of acceptances or 

rejections thereof.  In particular, the Plan complies with the requirements of sections 1125 and 

1126 as follows:  

1. All persons entitled to receive notice of the Disclosure Statement, 
the Plan, and the Confirmation Hearing have received proper, 
timely, and adequate notice in accordance with the Disclosure 
Statement Order, applicable provisions of the Bankruptcy Code, 
the Federal Rules of Bankruptcy Procedure, and the Local 
Bankruptcy Rules for the Eastern District of New York 
(collectively, the “Bankruptcy Rules”), and have had an 
opportunity to appear and be heard with respect thereto. 
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2. The Debtor and its representatives solicited votes respecting the 
Plan in good faith and in a manner consistent with the Bankruptcy 
Code, the Bankruptcy Rules, and the Disclosure Statement Order.  
Accordingly, the Debtor and its representatives, are entitled to the 
protections afforded by section 1125(e). 

3. Written notice of the Confirmation Hearing and the relevant 
deadlines for the submission of ballots and objections to 
confirmation of the Plan has been provided substantially in the 
form, within the time, and in accordance with the Bankruptcy 
Rules and the procedures approved and prescribed by this Court in 
the Disclosure Statement Order.  Such written notice is adequate 
and sufficient. 

4. The Debtor timely published the Confirmation Hearing Notice, in 
accordance with the procedures approved and prescribed by this 
Court in the Disclosure Statement Order, in the following 
publications:  (a) the Brooklyn Daily Eagle; (b) the Brooklyn 
Courier (including the Park Slope Courier, Carroll Gardens/Cobble 
Hill Courier, Brooklyn Heights Courier, and Williamsburg 
Courier); (c) the Bay News (including the Bay Ridge Courier and 
the Kings Courier/Flatbush Life); (d) the Brooklyn Graphic; and 
(e) the Mill Basin Marine Park Courier (including the Canarsie 
Digest). 

5. The Debtor filed (and made available on its restructuring website 
at http://www.donlinrecano.com/interfaithmedical) the first Plan 
Supplement documents 7 days prior to the Voting Deadline. 

6. Claims in Classes 1, 2, and 3 under the Plan are unimpaired, and 
such Classes are deemed to have accepted the Plan pursuant to 
section 1126(f). 

7. All Classes of impaired Claims that were entitled to vote pursuant 
to the Bankruptcy Code, the Bankruptcy Rules, and the Disclosure 
Statement Order were given the opportunity to vote on the Plan 
(i.e., Classes 4, 5, and 6).  Ballots were received from holders of 
Claims in all such Classes.  Holders of equity interests, if any, in 
Class 7 were deemed to reject the Plan. 

8. The Debtor has made a final determination of the validity of, and 
tabulation respecting all acceptances and rejections of the Plan by 
holders of Claims entitled to vote on the Plan, including the 
amount and number of accepting and rejecting Claims in Classes 4, 
5, and 6 under the Plan. 
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9. Classes 4 and 6 have accepted the Plan by at least two-thirds in 
amount and a majority in number of the Claims in such Classes 
actually voting. 

F. Section 1129(a)(3).  The Plan has been proposed in good faith and not by 

any means forbidden by law.  In so finding, the Court has considered the totality of the 

circumstances in this case and the Cyganowski Declaration and Ms. Cyganowski’s other 

testimony.  The Plan is:  (i) the result of extensive, good faith, arm’s length negotiations among 

the Debtor and certain of its principal constituencies (including DASNY, DOH, the Foundation, 

1199SEIU United Healthcare Workers East, New York State Nurses Association, the Ad Hoc 

Group of Doctors, the Committee of Interns and Residents, representatives of certain holders of 

Prepetition Medical Malpractice Claims, the PBGC, HHS, and each of their respective 

representatives); (ii) reflects substantial input from principal constituencies having an interest in 

this case; and (iii) in large part achieves the goal of consensual reorganization contemplated by 

the Bankruptcy Code.  

G. Section 1129(a)(4).  The Plan provides that Fee Claims submitted by 

Professional Persons or other entities for services rendered before the Effective Date will be 

entitled to payment only if they are approved by, or are subject to the approval of, the 

Bankruptcy Court as reasonable, thereby satisfying the requirements of section 1129(a)(4). 

H. Section 1129(a)(5).  To the extent known, the Debtor has disclosed in the 

Plan the identity and affiliations of the individuals proposed to serve as the post-Effective Date 

management of the Reorganized Debtor.  To the extent known, the Debtor also has disclosed in 

the Plan Supplement or in a separate filing the identity and affiliations of the individuals 

proposed to serve as the Reorganized Debtor’s post-Effective Date board members.  Such 

individuals are qualified to perform the services required of them under the Plan and their 

appointment to, or continuance in, such positions is consistent with the interests of the Debtor’s 

Case 1-12-48226-cec    Doc 1157    Filed 06/11/14    Entered 06/11/14 15:35:03Case 1-12-48226-cec    Doc 1158    Filed 06/11/14    Entered 06/11/14 15:50:18



 
 

 - 9 -   
 

creditors and community as well as public policy.  In addition, to the extent known, the Debtor 

has disclosed the identity and affiliations of the Disbursing Trustee and the Liquidating Trustee.  

The identity, compensation, and affiliations of the Disbursing Trustee are set forth in the IMC 

Disbursing Trust Agreement, and the identity and affiliations of the Liquidating Trustee shall be 

set forth in the Liquidating Trust Agreement to be filed subsequently with the Court.  The 

Debtor, therefore, has satisfied the requirements of section 1129(a)(5). 

I. Section 1129(a)(6).  As the Plan does not provide for any changes in rates 

that require regulatory approval of any governmental agency, the requirements of section 

1129(a)(6) are inapplicable to confirmation of the Plan. 

J. Section 1129(a)(7).  The updated Liquidation Analysis included as 

Exhibit 1 to the Katz Declaration, the Katz Declaration, the Voting Agent Declaration, and other 

testimony or evidence proffered or adduced at the Confirmation Hearing:  (a) are reasonable, 

persuasive, accurate, and credible; (b) utilize reasonable and appropriate methodologies and 

assumptions; (c) have not been controverted by any other evidence; and (d) establish that each 

holder of a Claim in an Impaired Class either (i) accepted the Plan, or (ii) will receive or retain 

under the Plan on account of such Claim, as of the Effective Date, property of a value not less 

than the amount such holder would have received or retained if the Debtor were liquidated under 

chapter 7 of the Bankruptcy Code on the Effective Date.  Hence, the Plan satisfies section 

1129(a)(7).   

K. Section 1129(a)(8).  Classes 1, 2, and 3 are not Impaired and are 

conclusively presumed to have accepted the Plan under section 1126(f).  As set forth in the 

Voting Agent Declaration, Classes 4 and 6 have voted to accept the Plan.  Holders of equity 

interests in Class 7, if any, are deemed to have rejected the Plan pursuant to section 1126(g).  
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Class 5 voted to reject the Plan.  Nevertheless, the Plan is confirmable because it satisfies section 

1129(b)(1) respecting such non-accepting Classes. 

L. Section 1129(a)(9).  Except to the extent the holder of a particular Claim 

has agreed to different treatment, the Plan provides treatment for Administrative Claims 

(including, without limitation, Postpetition Medical Malpractice Claims and Fee Claims), 

Priority Claims, and Priority Tax Claims that is consistent with the requirements of section 

1129(a)(9). 

M. Section 1129(a)(10).  The Plan has been accepted by two classes of 

Impaired Claims entitled to vote on the Plan (i.e., Classes 4 and 6), determined without including 

acceptance of the Plan by any “insider”.  See Voting Agent Declaration ¶ 19.  

N. Section 1129(a)(11).  The updated Financial Projections (Exhibit 2 to the 

Katz Declaration), the Katz Declaration, and other testimony and evidence provided in support 

of the Plan or adduced at the Confirmation Hearing regarding Plan feasibility:  (a) are persuasive 

and credible; (b) utilize reasonable and appropriate methodologies and assumptions; (c) have not 

been converted by any other evidence; (d) establish that the Reorganized Debtor, the Disbursing 

Trust, and the Liquidating Trust each will have sufficient funds available to meet their 

obligations under the Plan; and (e) establish that confirmation of the Plan is not likely to be 

followed by the liquidation or further financial reorganization of the Reorganized Debtor or any 

successor under the Plan except as provided in the Plan. 

O. Section 1129(a)(12).  The Plan provides that all fees payable pursuant to 

section 1930 of title 28 of the United States Code, due and payable through the Effective Date, 

shall be paid by the Disbursing Trustee on the Effective Date or as soon as practicable thereafter.  

Any such fees due for the period after the Effective Date shall be paid by the Disbursing Trustee 
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or the Liquidating Trust (as applicable based on Distributions respecting holders of Allowed 

Claims) until the earlier of the entry of a final decree closing the Chapter 11 Case, or an order of 

this Court converting or dismissing the case.  Accordingly, the Plan satisfies the requirements of 

section 1129(a)(12). 

P. Section 1129(a)(13).  Pursuant to the Memorandum of Agreement, dated 

May 21, 2014, between New York State Association (“NYSNA”) and Interfaith Medical Center 

(the “Modified NYSNA CBA”), upon the occurrence of the Effective Date and the termination 

of the Interfaith Medical Center Nurses Pension Fund and the Health Services Retirement Plan 

(together, the “Pension Plans”) the Reorganized Debtor shall enroll each NYSNA bargaining 

unit member in the multi-employer New York State Nurses Association (NYSNA) Pension Plan 

(the “NYSNA MEP”) and pay all retiree benefits required to be paid in accordance with the 

Modified NYSNA CBA for the duration of the period for which the Debtor is obligated 

thereunder to pay such benefits.  Accordingly, the Plan satisfies section 1129(a)(13). 

Q. Sections 1129(a)(14) and (15).  The Debtor does not owe any domestic 

support obligations and is not an individual.  Therefore, the requirements of sections 1129(a)(14) 

and (15) are inapplicable to confirmation of the Plan. 

R. Section 1129(a)(16).  The Plan satisfies section 1129(a)(16) and any 

applicable non-bankruptcy law that governs transfers of property under a plan to be made by a 

not-for-profit entity, including, without limitation, Sections 510 and 511 of the New York Not-

for-Profit Corporation Law.  As confirmation of the Plan requires the Bankruptcy Court’s 

approval of any prior, current, or future property transfers, the Plan satisfies the requirements of 

section 1129(a)(16). 
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S. Section 1129(b).  The Plan does not “discriminate unfairly” and is “fair 

and equitable” respecting Classes 5 and 7, the two Classes that rejected the Plan.  The Plan does 

not discriminate unfairly against the holders of Class 5 Claims or Class 7 interests (if any) as 

there are no other classes of Claims or interests under the Plan that are similarly situated.  The 

Plan is fair and equitable respecting Class 5 Claims and Class 7 interests because under the Plan:  

(a) no Classes senior in priority are receiving Distributions in an amount that would exceed the 

Amount of Allowed Claims in each such Class; and (b) either (i) there are no classes junior in 

status to Class 5 Claims or Class 7 interests that will receive or retain any property on account of 

such junior claim or interest and/or (ii) as to Class 5, each holder of a Claim in such Class will 

receive or retain on account of such Claim property of a value, as of the Effective Date, equal to 

the allowed amount of the Class 5 Claim (as opposed to the portion of any Claims of such holder 

that are Class 6 Claims). 

T. Section 1129(c).  The Plan is the only plan that has been filed in this case 

that has been found to satisfy the requirements of section 1129(a) and (b).  Accordingly, the 

requirements of section 1129(c) have been satisfied. 

U. Section 1129(d).  No party in interest, including any governmental unit (as 

defined in section 101(27)), has requested that the Court deny confirmation of the Plan on 

grounds that the principal purpose of the Plan is the avoidance of taxes or the avoidance of the 

application of section 5 of the Securities Act; and the principal purpose of the Plan is not such 

avoidance.  Accordingly, the Plan satisfies the requirements of section 1129(d). 

DISCHARGE, INDEMNIFICATION,  
INJUNCTIONS, RELEASES, AND EXCULPATION  

V. The indemnification, injunction, discharge, release, and exculpation 

provisions set forth in Article IX of the Plan constitute good faith compromises and settlements 
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of the matters covered thereby.  Such compromises and settlements are made in exchange for 

consideration and are in the best interests of the Debtor and its Estate, creditors, and community, 

are fair, equitable, and reasonable, and are integral elements of the Debtor’s reorganization and 

the resolution of the Chapter 11 Case in accordance with the Plan.  The failure to effect the 

discharge, release, indemnification, injunction, and exculpation provisions described in Article 

IX of the Plan would seriously impair the Debtor’s ability to confirm the Plan.  Each of the 

discharge, release, indemnification, injunction, and exculpation provisions set forth in the Plan:  

(i) is within the jurisdiction of the Court under 28 U.S.C. §§ 1334(a), 
(b) and (d);  

(ii) is an essential means of implementing the Plan pursuant to section 
1123(a)(5);  

(iii) is an integral element of the settlements and transactions 
incorporated into the Plan; 

(iv) would confer material benefits on, and is in the best interests of, 
the Debtor and its Estate;  

(v) is important to the overall objectives of the Plan to finally resolve 
all Claims among or against the parties in interest in the Chapter 11 
Case respecting the Debtor and its reorganization; and 

(vi) is consistent with sections 105, 1123, and 1129 and other 
applicable law. 

 

NOW, THEREFORE, IT IS HEREBY ORDERED,  
ADJUDGED, AND DECREED, that: 

1. The findings of this Court as set forth herein shall constitute findings of 

fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this matter by 

virtue of Bankruptcy Rule 9014.  To the extent any finding of fact constitutes a conclusion of 

law, it is adopted as such.  To the extent any conclusion of law constitutes a finding of fact, it is 

adopted as such. 

2. The Plan is confirmed pursuant to section 1129; provided, however, that in 

the event of an inconsistency between the Plan, on the one hand, and any other agreement, 
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instrument, or document intended to implement a provision of the Plan, on the other, the 

provision of the Plan shall govern (unless otherwise expressly provided for in such agreement, 

instrument, or document); provided, further, that in the event of any inconsistency between the 

Plan or any agreement, instrument, or document intended to implement the Plan, on the one 

hand, and this Order, on the other, the provision of this Order shall govern. 

3. The Effective Date of the Plan shall occur on the first Business Day on 

which all conditions set forth in Section 8.2 of the Plan have been satisfied or waived in 

accordance with Section 8.3 of the Plan.  

4. Any Objections or responses to confirmation of the Plan and any 

reservation of rights contained therein that:  (a) have not been withdrawn, waived, or settled prior 

to the entry of this Order; or (b) are not cured by the relief granted herein, are overruled in their 

entirety and on their merits, and all withdrawn objections or responses are deemed withdrawn 

with prejudice. 

5. The Plan provides for the comprehensive settlements of Claims and 

controversies against the Debtor, including settlements with DASNY, the Foundation, HHS, the 

PBGC, the Committee, and with and among the Ad Hoc Group of Doctors, the Committee of 

Interns and Residents, and certain representatives of holders of Prepetition Medical Malpractice 

Claims.  The negotiations of such settlements were conducted in good faith and at arm’s length, 

and each such settlement is of benefit to the Debtor’s Estate and represents a fair, necessary and 

reasonable compromise of the Claims held by the holders thereof.  The terms and conditions of 

each such compromise and settlement are therefore an integral part of the Plan.  Further, each 

such settlement represents a compromise between and among the Debtor and the applicable 

creditors of all claims against, interests in, and litigation pending or threatened against the 
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Debtor, or that was or could have been commenced against the Debtor prior to the date of entry 

of this Order.  The settlements, as reflected in part, in the relative distributions and recoveries of 

holders of Claims under the Plan, are fair and reasonable and accordingly are approved pursuant 

to Bankruptcy Rule 9019(a).  The settlements will save the Debtor and its Estate the cost and 

expense of prosecuting various disputes, the outcome of which would likely consume substantial 

resources of the Debtor’s Estate and require substantial time to adjudicate.  The settlements also 

have facilitated the creation and implementation of the Plan and benefit the Debtor’s Estate, 

creditors, and community. 

A. Plan Implementation 

6. On and after the Effective Date, the Plan’s implementation shall be 

effectuated pursuant to Article VII of the Plan, which is specifically approved in all respects, is 

incorporated herein in its entirety, and is so ordered. 

7. In accordance with section 1142, but subject to the satisfaction or waiver 

of all conditions precedent listed in Section 8.2 of the Plan (unless waived in accordance with 

Section 8.3 of the Plan), without further action by this Court or IMC’s Board, the Debtor and the 

Reorganized Debtor are authorized to:  (a) take any and all actions necessary or appropriate to 

implement, effectuate, and consummate the Plan, this Order, and/or the transactions 

contemplated thereby or hereby, including, without limitation, appointment of the Liquidating 

Trustee as selected pursuant to Section 7.4(b) of the Plan; and (b) execute, deliver, file and 

record such documents, contracts, instruments, releases, and other agreements and take such 

other action as may be necessary to effectuate and further evidence the terms and conditions of 

the Plan. 

8. This Order shall constitute all approvals and consents required, if any, by 

the laws, rules, or regulations of any state or any other governmental authority respecting the 
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implementation or consummation of the Plan and any other acts that may be necessary or 

appropriate for the implementation or consummation of the Plan. 

9. Each federal, state, commonwealth, local, foreign or other governmental 

agency is hereby directed and authorized to accept for filing and/or recording any and all 

documents and instruments necessary or appropriate to effectuate, implement, or consummate 

the transactions contemplated by the Plan and this Order.  

10. The consummation of the Plan, including the assumption of any executory 

contract or unexpired lease by the Reorganized Debtor, shall not constitute a change in 

ownership or change in control under any employee benefit plan or program, financial 

instrument, loan, financing agreement, executory contract or unexpired lease, contract, or 

agreement in existence on the Effective Date to which the Debtor is a party. 

11. The Reorganized Debtor is authorized to enter into the Reimbursement 

and Security Agreement (the “Exit Facility”) with DASNY in substantially the form included in 

the Plan Supplement, together with all other contracts, instruments, agreements and documents 

to be executed and delivered in connection therewith (including, but not limited to, any exhibits 

and schedules to any agreements, UCC financing statements, deposit account control 

agreements, or other perfection documents, subordination agreements and intercreditor 

agreements, collectively, the “Exit Financing Documents”).  Any Exit Financing Documents 

granting collateral security shall constitute legal, valid, binding and authorized obligations of the 

Reorganized Debtor, enforceable in accordance with their terms, and all creditors (existing and 

hereafter) are and shall be bound thereby.  Each and every federal, state, and local governmental 

agency or department is hereby directed to accept for filing and recording any and all documents 

and instruments necessary or appropriate to consummate the transactions contemplated by the 
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Exit Financing Documents.  The security interests and liens granted pursuant to, or in connection 

with, the Exit Financing Documents shall constitute, as of the Effective Date, legal, valid, and 

duly perfected first priority liens and security interests in and to the extent specified therein.  On 

the Effective Date, all of the liens and security interests to be created under, or in connection 

with, the Exit Financing Documents shall be deemed created and shall be valid and perfected and 

shall afford to the secured party all remedies for default customarily granted to the holder of such 

security interest without any requirement of filing or recording of financing statements, 

mortgages, or other evidence of such liens and security interests and without any approvals or 

consents from governmental entities or any other persons and regardless of whether or not there 

are any errors, deficiencies, or omissions in any property descriptions attached to any filing and 

no further act shall be required for perfection of liens and security interests.  Notwithstanding the 

foregoing, in granting such liens and security interests, the Reorganized Debtor is authorized to 

make all filings and recordings, and to obtain all governmental approvals and consents necessary 

to establish and perfect such liens and security interests under the provisions of state or federal 

law that would be applicable in the absence of this Order, and will thereafter cooperate to make 

all other filings and recordings that otherwise would be necessary under applicable law to give 

notice of such liens and security interests to third parties. 

12. Pursuant to the Plan, on the Effective Date, those assets transferred to the 

Disbursing Trust and Liquidating Trust (which do not include assets retained by the Debtor or 

transferred to DASNY’s designee) shall pass to and vest in the Disbursing Trust and Liquidating 

Trust, as applicable, free and clear of all liens, Claims, interests, and encumbrances, but subject 

in all respects to the terms and conditions of the Plan and this Order.  Pursuant to section 

1129(a)(5)(A)(ii) of the Bankruptcy Code, the Court approves, as consistent with the interests of 
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holders of Claims, the selection of the Disbursing Trustee and the method of selection of the 

Liquidation Trustee on the terms set forth in the IMC Disbursing Trust Agreement and the 

Liquidating Trust Agreement, as well as this Order and the Plan.  The Disbursing Trustee and 

Liquidation Trustee do not, and shall not be deemed to, assume any liability whatsoever for any 

acts or omissions of the Debtor, its Estate or any other person, that may have occurred prior to 

their respective appointments.   

13. On the Effective Date, DASNY’ s designee, which is Atlantic Avenue 

Healthcare Property Holding Corporation, shall receive, free and clear of all liens, Claims, 

interests, and encumbrances, including (without limitation) all mortgages, restrictions (including, 

without limitation, any restriction on the use, voting rights, transfer rights, claims for receipt of 

income, or other exercise of any attributes of ownership), hypothecations, charges, 

indentures, loan agreements, instruments, leases, licenses, options, deeds of trust, security 

interests, equity interests, conditional sale rights or other title retention agreements, pledges, 

judgments; demands, rights of first refusal, consent rights, offsets, contract rights, recoupment 

rights, rights of recovery, reimbursement rights, contribution claims, indemnity rights, 

exoneration rights, product liability claims, alter-ego claims, environmental rights and claims 

(including, without limitation, toxic tort claims), labor rights and claims, employment rights and 

claims, pension rights and claims, tax claims, regulatory violations by any governmental entity, 

decrees of any court or foreign or domestic governmental entity, charges of any kind or nature, 

debts arising in any way in connection with any agreements, acts, or failures to act, 

reclamation claims, obligation claims, demands, guaranties, option rights or claims, rights, 

contractual or other commitment rights and claims, and all other matters of any kind and 

nature, whether known or unknown, choate or inchoate, filed or unfiled, scheduled or 
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unscheduled, noticed or unnoticed, recorded or unrecorded, perfected or unperfected, 

allowed or disallowed, contingent or non-contingent, liquidated or unliquidated, matured or 

unmatured, material or non-material, disputed or undisputed, whether arising prior to or 

subsequent to the commencement of this Chapter 11 Case, and whether imposed by 

agreement, understanding, law, equity or otherwise, including claims otherwise arising under 

any theory, law or doctrine of successor liability fee simple title to the real property being 

transferred to Atlantic Avenue Healthcare Property Holding Corporation. 

B. Appointment and Authority of the Temporary Operator and Post-Effective Date 
Management of the Reorganized Debtor 

14. In accordance with Sections 7.1 and 7.3 of the Plan, commencing on the 

Effective Date, Melanie L. Cyganowski shall be the Temporary Operator and shall assume sole 

control and sole responsibility for the operations of the Reorganized Debtor, in accordance with 

New York Public Health Law section 2806-a, pursuant to and in accordance with, the Temporary 

Operator Agreement/General Hospital by and among the Reorganized Debtor, DOH and the 

Temporary Operator (the “Temporary Operator Agreement”). The Temporary Operator is 

hereby authorized on the Effective Date to enter into, and implement the provisions of, the 

Temporary Operator Agreement. 

15. The authority granted to the Temporary Operator shall include, without 

limitation, the authority to enter into engagement agreements with:  (a) Steven Korf, as the 

Reorganized Debtor's Chief Executive Officer, as provided by Section 7.3 (b) of the Plan; 

and (b) Robert Mariani, as the Reorganized Debtor's Chief Financial Officer, as provided by 

Section 7.3 (c) the Plan. 

16. On the Effective Date, the Temporary Operator shall, on behalf of the 

Reorganized Debtor, have the full power and authority to execute, deliver, and perform, without 
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the need for any further approval or authorization, agreements on behalf of the Reorganized 

Debtor to consummate the Plan, including, without limitation, to lease from DASNY’s designee 

all or certain of the properties being conveyed by the Debtor to DASNY’s designee pursuant to 

the Plan.  On the Effective Date, the Temporary Operator shall, on behalf of the Reorganized 

Debtor, have the full power and authority to execute, deliver, and perform, pursuant to the Exit 

Facility and shall be entitled to the rights and benefits of the April 2, 2014 funding commitment 

of the DOH.  The Exit Facility shall constitute a legal, valid, and binding obligation of the 

Reorganized Debtor, enforceable in accordance with its terms and no authorization, approval, or 

order of the Reorganized Debtor or any other court or public board or body is required to be 

obtained by the Temporary Operator in connection with the execution and delivery of the Exit 

Facility. 

17. The execution and delivery of the Exit Facility by the Temporary 

Operator, compliance with the provisions thereof, and the consummation of the transactions 

contemplated therein, do not and will not conflict with or constitute on the part of the 

Reorganized Debtor a breach of or default under the charter or the by-laws of the Reorganized 

Debtor or, to the best of the Debtor's knowledge, constitute a breach of or default under any 

indenture, mortgage, deed of trust, bank loan, credit agreement, or other agreement or instrument 

to which the Reorganized Debtor will be a party, or a breach of the provisions of the Plan.  The 

use of the loan proceeds, as set forth in the Exit Facility, is in furtherance of the Reorganized 

Debtor's corporate purpose and in compliance with Section 3(b) of section 2815 of the Public 

Health Law of the State of New York. 

18. Pursuant to Section 7.2 of the Plan, as of the Effective Date, the current 

Board of Trustees of the Debtor shall be dissolved and shall be replaced the New Board members 
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for the Reorganized Debtor identified in the Plan Supplement or other filing with this Court.  The 

Community Advisory Board heretofore appointed by the Board of Trustees of the Debtor is 

disbanded, as of the Effective Date, and will be replaced by members selected by the Temporary 

Operator, in consultation with the New Board. 

C. Procedures for Treating and Resolving Disputed Claims 

19. Generally.  On and after the Effective Date, the procedures for the 

treatment and resolution of disputed Claims shall be effectuated pursuant to Article VI of the 

Plan, which is specifically approved in all respects, is incorporated herein in its entirety, and is so 

ordered. 

20. Election.  Within fourteen (14) days after the Effective Date, the 

Liquidating Trustee (as to Prepetition Medical Malpractice Claims) or, if not yet appointed, the 

Disbursing Trustee and the Disbursing Trust (as to Postpetition Medical Malpractice Claims) 

shall provide each holder of a Prepetition Medical Malpractice Claim or a Postpetition Medical 

Malpractice Claim for which a proof of claim was timely filed (or deemed timely filed) with an 

Election Form, substantially in the form attached hereto as Exhibit 3.  Such holders must return 

their Election Forms to the Liquidating Trustee or Disbursing Trustee, as applicable, within 

ninety (90) days after the Effective Date for such Election to be recognized. 

21. Objections to Claims.  Objections to Claims shall be filed and served on 

the applicable holder of any such Claim not later than 180 days after the later to occur of:  (a) the 

Effective Date; and (b) the filing of the relevant Claim; provided, however, such time period may 

be extended by the Bankruptcy Court. 

22. After the Confirmation Date, only DASNY, the Disbursing Trustee, 

DASNY’s designee, the Debtor (only to the Effective Date), and the Reorganized Debtor, at the 
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direction of the Temporary Operator, for so long as the Temporary Operator shall remain in 

effect, shall have the authority to file, settle, withdraw, or litigate to judgment objections to 

Claims, except that after the Effective Date, the Liquidating Trust shall have such authority as to 

Class 6 Claims.  From and after the Effective Date, only the Disbursing Trustee, DASNY, 

DASNY’s designee, the Reorganized Debtor, or the Liquidating Trustee (as applicable) may 

settle any Disputed Claim without Court approval. 

D. New Bar Dates for Filing Certain Claims 

23. Fee Claims.  All applications for payment of Fee Claims that accrued on 

or before the Confirmation Date must be filed with the Bankruptcy Court by the date that is 

thirty (30) days after the Effective Date (or, if such date is not a Business Day, by the next 

Business Day thereafter).  Requests for payment of Fee Claims incurred after the Confirmation 

Date may be included in such applications or otherwise be made within a reasonable period after 

incurrence.  Objections to any Fee Claims must be filed and served on:  (a) the Debtor; 

(b) DASNY; (c) the Committee; (d) the U.S. Trustee; and (e) such Fee Claim applicant no later 

than the latest of:  (a) forty-four (44) days after the Effective Date; (b) fourteen (14) days after 

the date such Fee Claim is filed; or (c) such other date as established by this Court.  In light of 

the timing of entry of this Order, Professional Persons are excused from filing a fourth interim 

application for allowance of compensation and reimbursement of expenses for the period 

February 1, 2014 through the Effective Date.  Professional Persons may include any such interim 

compensation and reimbursement amounts as part of their final fee applications, in accordance 

with this paragraph. 

24. Other Administrative Claims.  Requests for payment of Administrative 

Claims, other than Fee Claims and Postpetition Medical Malpractice Claims, must be filed no 
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later than thirty (30) days after service of notice of entry of the Confirmation Order.  Holders of 

Administrative Claims that do not timely file such requests by the applicable bar date shall be 

forever barred from asserting such Claims against DASNY, DASNY’s designee, the Debtor, the 

Reorganized Debtor, or the Liquidating Trust (as applicable), any successor thereto, and the 

holder of any such Claim shall be enjoined from commencing or continuing any action, 

employment of process or act to collect, offset, or recover any such Administrative Claim. 

25. Extended Bar Date for Certain Prepetition Medical Malpractice Claims 

and Bar Date for Postpetition Medical Malpractice Claims.  Each Person that asserts a 

Prepetition Medical Malpractice Claim or Postpetition Medical Malpractice Claim must file 

proof of such Claim so that it is actually received by the Debtor’s Claims Agent on or before 

5:00 p.m. on the date that is ninety (90) days after the Effective Date unless such a proof of claim 

already was timely filed in the Chapter 11 Case.  Each Person that holds such a Claim and who is 

required, but fails, to file a proof of claim on or before such deadline, shall:  (a) be forever 

barred, estopped, and permanently enjoined from asserting such Claim (or filing a proof of claim 

with respect thereto); (b) release any Covered Person, its successors, and properties from any and 

all indebtedness and/or liability respecting any Covered Person Claim related to such Medical 

Malpractice Claim and be subject to the Covered Person Claim Injunction in Section 9.5(f) of the 

Plan; (c) not be permitted to participate in any Distribution under the Plan on account of such 

Prepetition or Postpetition Medical Malpractice Claim or Covered Person Claim; and (d) not be 

entitled to receive any further notice in the Chapter 11 Case regarding such Claim.  The Monitor 

shall cause notice to be published of the Extended Bar Date for Certain Prepetition Medical 

Malpractice Claims and Bar Date for Postpetition Medical Malpractice Claims within fourteen 

(14) days after the Effective Date, in the Courier Life and the Brooklyn Daily Eagle; provided, 
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however, that if such publication is in a newspaper that is published on a weekly basis, then such 

publication need only be as soon as practicable, with the costs of such publication notice to be 

paid from the Covered Persons Fund. 

E. Executory Contracts and Unexpired Leases 

26. Approval of Assumption or Rejection.  Subject to the occurrence of the 

Effective Date, entry of this Order shall constitute:  (a) the approval, pursuant to sections 365(a) 

and 1123(b)(2), of the assumption or the assumption and assignment of the executory contracts 

and unexpired leases assumed or assumed and assigned pursuant to the Plan as listed in and 

subject to all terms and conditions of the Plan Supplement; and (b) the approval, pursuant to 

sections 365(a) and 1123(b)(2), of rejection of the executory contracts and unexpired leases 

rejected pursuant the Plan. 

27. Indemnification/Reimbursement Claims.  Notwithstanding anything else 

in the Plan or this Order to the contrary, the assumption of any contract or lease pursuant to the 

Plan shall not require payment on any Claim for indemnification or reimbursement pursuant to 

such agreement arising prior to the Effective Date as part of the payment of a Cure Amount or as 

a future payment obligation under that contract or lease, whether or not such Claim is contingent 

or matured, known or unknown, liquidated or unliquidated.   Instead, any such Claim shall be 

treated solely as otherwise provided in the Plan. 

28. Cure Objection Deadline.  If the counterparty to an executory contract or 

unexpired lease to be assumed pursuant to the Plan disputes the Cure Amount for such lease or 

contract set forth in the Plan Supplement (or if no Cure Amount is listed in the Plan Supplement 

as being owed for such executory contract or unexpired lease), then such counterparty must file a 

written objection to such Cure Amount with the Bankruptcy Court and serve such objection upon 
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the Reorganized Debtor and the Disbursing Trustee so that it is received within thirty (30) days 

after the Effective Date.  A counterparty’s failure to timely file and serve such an objection 

within such thirty (30) day period shall be deemed to be, and shall result in, a waiver of any 

objection of such counterparty to the applicable Cure Amount set forth in the Plan Supplement 

(or to any Cure Amount if none is listed in the Plan Supplement).  The Confirmation and 

Effective Date Notice shall include notice of the Cure Objection Deadline and such notice is 

hereby approved as reasonable and sufficient. 

29. Bar Date for Rejection Damages Claims.  Pursuant to Section 10.3 of the 

Plan, Claims arising out of rejection of an executory contract or unexpired lease pursuant the 

Plan must be filed with the Bankruptcy Court no later than thirty (30) days after the later of:  

(a) the Effective Date; or (b) the date of the Debtor’s or Reorganized Debtor’s, as applicable, 

notice of determination to reject an executory contract or unexpired lease.  Any Claim not filed 

within such time period shall be forever barred from assertion against the Debtor, the 

Reorganized Debtor, or the Liquidating Trust, as applicable. 

F. Approval of Discharge 

30. The discharge provision set forth in Section 9.1 of the Plan is approved, so 

ordered, and shall be immediately effective on the Effective Date without further order or action 

on the part of the Court or any other party. 

31. Pursuant to section 1141(d), and except as otherwise provided in the Plan 

or herein, as of the Effective Date, the discharge of the Debtor shall be effective as to each 

Claim, regardless of whether a proof of claim was filed, whether the Claim is an Allowed Claim, 

or whether the holder thereof voted to accept the Plan.  On the Effective Date, as to every 

discharged Claim, any holder of such Claim shall be precluded from asserting against the Debtor, 

Case 1-12-48226-cec    Doc 1157    Filed 06/11/14    Entered 06/11/14 15:35:03Case 1-12-48226-cec    Doc 1158    Filed 06/11/14    Entered 06/11/14 15:50:18



 
 

 - 26 -   
 

the Disbursing Trustee, DASNY, DASNY’s designee, the CRO and the CEO, the Reorganized 

Debtor, the Temporary Operator, or the Liquidating Trust, or the assets or properties of the 

Debtor, DASNY, DASNY’s designee, the Reorganized Debtor, or the Liquidating Trust (as 

applicable), any other or further Claim based upon any document, instrument, act, omission, 

transaction or other activity of any kind or nature that occurred before the Confirmation Date.  

This discharge shall act as an injunction against the commencement or continuation of any 

action, employment of process, or act to collect, offset, or recover the debts, Claims, and liens so 

discharged. 

G. Releases of Liens 

32. The release of liens provision set forth in Section 9.2 of the Plan is 

authorized and approved, so ordered, and shall be immediately effective on the Effective Date 

without further order or action on the part of the Court or any other party. 

H. Vesting and Either Retention or Assignment of Causes of Action.  

33. Pursuant to Sections 7.3(a) and 9.3 of the Plan, except as otherwise 

provided for in the Plan or this Order, on the Effective Date, all property of the Estate shall either 

be vested in and:  (a) retained by the Reorganized Debtor under the control and authority of the 

Temporary Operator; or (b) assigned to the Disbursing Trustee, DASNY’s designee, or the 

Liquidating Trust, as applicable, free and clear of all Claims, liens, charges, pledges, 

encumbrances, and/or interests of any kind of holders of Claims, except for the rights to 

Distribution afforded to holders of certain Claims under the Plan; provided, however, that 

nothing in the Plan or this Confirmation Order shall preclude 1545 Atlantic from being paid in 

full on any East Building Claim that is an Allowed secured Claim. 

Case 1-12-48226-cec    Doc 1157    Filed 06/11/14    Entered 06/11/14 15:35:03Case 1-12-48226-cec    Doc 1158    Filed 06/11/14    Entered 06/11/14 15:50:18



 
 

 - 27 -   
 

34. Except as otherwise provided for in the Plan or this Order, or in any 

contract, instrument, release, or other agreement entered into in connection with the Plan or by 

order of this Court, the Debtor shall retain and may enforce any claims, rights, and causes of 

action the Debtor or the Estate held.  Those causes of action shall not include the causes of action 

to be assigned to the Liquidating Trust pursuant to Section 7.4 of the Plan. 

I. Approval of Indemnity, Injunction, Release, and Exculpation Provisions 

35. The indemnity, injunction, release, and exculpation provisions contained 

in the Plan, including those set forth in Sections 9.4 and 9.5 of the Plan, are authorized and 

approved; provided, however, that nothing in the Plan or this Order shall release or exculpate any 

entity from liability for fraud, gross negligence, or willful misconduct; and, provided, further, 

that the indemnification limitation set forth in section 11 of the Final Order, Pursuant to Sections 

105 and 363 of the Bankruptcy Code and Bankruptcy Rule 6003, Authorizing Employment and 

Retention of: (A) Melanie Cyganowski as the Debtor’s New CRO; and (B) ToneyKorf Partners, 

LLC to Provide (i) Steven Korf to Serve as the Debtor’s New CEO and (ii) Temporary Staff to 

Assist the New CEO With His Duties [Docket No. 1038], as it pertains to the CRO, and section 

22, as it pertains to the CEO, shall no longer apply. 

J. Termination of Pension Plans 

36. The Debtor is authorized to take any and all actions necessary or advisable 

to effectuate termination of the Pension Plans without further order of this Court, including:  

(a) entering (if necessary) into the Trusteeship Agreements (together, the “Trusteeship 

Agreements”) with the PBGC; (b) taking all necessary or appropriate actions in furtherance of 

the implementation of the Trusteeship Agreements; and (c) entering into a stipulation with the 

PBGC resolving the PBGC’s General Unsecured Claims, Priority Claims, and Administrative 
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Claims on terms acceptable to DASNY.  All actions previously taken by the Debtor, the PBGC, 

NYSNA, DASNY, the Trustees of the Health Services Retirement Plan and the IMC Nurses 

Pension Fund, and any of their respective agents or employees, in furtherance of termination of 

the Pension Plans are approved. 

K. Exemption From Certain Transfer Taxes 

37. To the fullest extent permitted by applicable law, all sale transactions 

consummated by the Debtor and approved by the Bankruptcy Court on or after the Confirmation 

Date through and including the Effective Date, including the transfers effectuated under the Plan 

by the sale by the Debtor of any owned property pursuant to section 363(b) or 1123(b)(4), by any 

assumption, assignment, and/or sale by the Debtor of its interests in unexpired leases of non-

residential real property or executory contracts pursuant to section 365(a), and by the creation, 

modification, consolidation, or recording of any mortgage pursuant to the terms hereof or any 

ancillary documents, shall constitute a “transfer under a plan” within the purview of section 

1146, and shall not be subject to any stamp, real estate transfer, mortgage recording, or other 

similar tax.  

L. Preservation of Insurance 

38. The Plan shall not diminish or impair the enforceability of any insurance 

policy, right, or claim that may cover Claims against the Debtor or any other person or entity.  

Likewise, the Plan and this Order shall not impair any insurance carrier’s rights, claims, 

defenses, or disputes under any policy and shall not act to increase or extend any rights of the 

Debtor or the carriers. 
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M. Settlement of Assigned Causes of Action 

39. Notwithstanding anything in the Plan or this Order to the contrary, the 

Reorganized Debtor, the Disbursing Trustee, and the Liquidating Trustee (as applicable) may 

settle any and all claims or causes of action assigned to the Reorganized Debtor, the Disbursing 

Trust, and the Liquidating Trust (as applicable) without further Bankruptcy Court approval; 

provided, however, the Bankruptcy Court shall retain jurisdiction with respect to any such 

settlements and the enforcement thereof. 

N. Order Binding on All Parties 

40. Pursuant to section 1141, effective as of the Confirmation Date, but 

subject to the occurrence of the Effective Date, and except as expressly provided in the Plan or 

this Order, the provisions of the Plan (including the exhibits to, and all documents and 

agreements executed pursuant to, the Plan) and this Order shall be binding upon, and inure to the 

benefit of the Debtor, all holders of Claims and interests, and their respective successors and 

assigns. 

O. Binding Effect of Prior Orders  

41. Pursuant to section 1141, effective as of and subject to the occurrence of 

the Effective Date and subject to the terms of the Plan and this Order, all prior orders entered in 

the Chapter 11 Case, all documents and agreements executed by the Debtor as authorized and 

directed thereunder, and all motions or requests for relief by the Debtor pending before the Court 

as of the Effective Date that ultimately are granted shall be binding upon and shall inure to the 

benefit of the Debtor, the Reorganized Debtor, the Disbursing Trustee, Liquidating Trust, and 

DASNY’s designee (as applicable), and their respective successors and assigns. 
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P. Notice of Confirmation and Effective Date of the Plan 

42. Pursuant to Bankruptcy Rules 2002(f)(7) and 3020(c)(2), the Debtor and 

the Reorganized Debtor, as applicable, are directed to serve a notice of the entry of this Order, 

substantially in the form of Exhibit 2 attached hereto (the “Confirmation and Effective Date 

Notice”), on all parties that they served with notice of the Confirmation Hearing and all parties 

to executory contracts or unexpired leases no later than fourteen (14) days after the Effective 

Date.  As soon as practicable after the entry of this Order, the Debtor shall make copies of this 

Order and the Confirmation and Effective Date Notice available on the Debtor’s reorganization 

website at http://donlinrecano.com/interfaithmedical. 

Q. Plan Modifications 

43. Modifications made to the Plan since solicitation, including those reflected 

in Docket No. 1093 and the further modifications contained in the clean Plan attached hereto as 

Exhibit 1, with blacklines of such changes included in the Notice of Modifications to:  

(A) Debtor’s Proposed Findings of Fact, Conclusions of Law, and Order Confirming Second 

Amended Plan of Reorganization for Interfaith Medical Center, Inc.; and (B) Second Amended 

Plan of Reorganization for Interfaith Medical Center, Inc. [Docket No. 1136] (collectively, the 

“Plan Modifications”), comply in all respects with sections 1122 and 1123, as required under 

section 1127. 

44. The Plan Modifications constitute non-material or technical changes and 

do not materially adversely affect or change the treatment of any Claims or interests under the 

Plan.  The Plan Modifications neither require additional disclosure under section 1125 nor re-

solicitation of votes on the Plan under section 1126 or Bankruptcy Rules 3018 or 3019. 
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45. In accordance with section 1127 of the Bankruptcy Code and Bankruptcy 

Rule 3019, all holders of Claims who voted to accept the Plan are hereby deemed to have 

accepted the Plan as amended consistent with the Plan Modifications.  No holder of a Claim 

against the Debtor who has voted to accept the Plan shall be permitted to change such holder’s 

acceptance to a rejection as a consequence of the Plan Modifications. 

46. Without the need for a further order or authorization of this Court, but 

subject to the express provisions of this Order, the Debtor and Reorganized Debtor, as 

applicable, shall be authorized and empowered as may be necessary to make non-material 

modifications to the documents filed with the Court, including the Plan, Plan Supplement, or 

documents forming part of the evidentiary record at the Confirmation Hearing, in the Debtor’s or 

Reorganized Debtor’s reasonable business judgment, but only upon notice to any affected 

parties. 

R. U.S. Trustee Issues 

47. The Reorganized Debtor, Liquidating Trustee, and Disbursing Trustee, as 

applicable, shall:  (1) file quarterly post-confirmation reports disclosing all disbursements by the 

Reorganized Debtor, Liquidating Trustee, and Disbursing Trustee; and (2) pay all statutory fees 

due and payable, under 28 U.S.C. § 1930(a)(6), plus accrued interest under 31 U.S.C. § 3717, on 

all disbursements, including plan payments and disbursements inside and outside of the ordinary 

course of business.  Post-confirmation status conferences shall be scheduled as appropriate until 

the entry of a final decree, dismissal or conversion of the case to chapter 7. 

S. Tenures of the Ombudsman, Committee, and Professional Persons 

48. On the Effective Date, the Ombudsman shall be released from all further 

authority, duty, responsibility and obligation related to the Chapter 11 Case. 
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49. After the Confirmation Date, the Committee’s duties shall be limited to 

addressing:  (a) any appeal(s) of the Confirmation Order; (b) objections to Fee Claims; and 

(c) until the Effective Date, any matters relating to the Liquidating Trust.  On the Effective Date, 

the Committee shall be dissolved and the members of the Committee shall be released from all 

rights and duties arising from or related to the Chapter 11 Case (except to the extent the 

Committee is addressing any objections to Fee Claims); provided, however, that professionals 

retained by the Committee shall be entitled to reasonable compensation for fees and expenses 

incurred through the Effective Date, subject to any necessary approval by this Court. 

50. On the Effective Date, the engagement of each Professional Person 

retained by the Debtor and the Committee shall be terminated without further order of the 

Bankruptcy Court or act of the parties except to the extent, if any, requested by the Reorganized 

Debtor to continue providing services; provided, however, such Professional Persons shall be 

entitled to prosecute and defend their respective Fee Claims and represent their respective 

constituents respecting applications for payment of such Fee Claims and the Disbursing Trust 

shall be responsible for the fees, costs and expenses associated with the prosecution and defense 

of such Fee Claims. 

T. Miscellaneous Provisions 

51. Failure to include or reference particular sections or provisions of the Plan 

or any related agreement in this Order shall not diminish or impair the effectiveness of such 

sections or provisions, it being the intent of the Court that the Plan be confirmed and any such 

related agreements be approved in their entirety. 

52. Except as otherwise may be provided in the Plan or herein, notice of all 

subsequent pleadings in the Chapter 11 Case after the Effective Date shall be limited to the 
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following parties:  (a) the Reorganized Debtor and its counsel; (b) the Temporary Operator and 

her counsel; (c) DASNY and its counsel; (d) the U.S. Trustee; and (e) the Disbursing Trustee and 

its counsel; each at the addresses set forth on Exhibit 4, and any party known to be directly 

affected by the relief sought. 

U. Retention of Jurisdiction 

53. Notwithstanding the entry of this Order, from and after the Effective Date, 

the Court shall retain such jurisdiction as is legally permissible of the Chapter 11 Case, and all 

matters arising under, arising out of, or related to, the Chapter 11 Case and the Plan:  (a) as 

provided for in Section 12.2 of the Plan; (b) as provided for in this Order; and (c) for the 

purposes set forth in sections 1127 and 1142. 

V. Resolution of Related Motions 

54. The Foundation’s pending motions for the allowance and payment of an 

Administrative Claim [Docket No. 1043] and relief from the automatic stay [Docket No. 1071] 

are deemed withdrawn with prejudice. 

W. Order Effective Immediately 

55. Notwithstanding Bankruptcy Rules 3020(e), 6004(h), 7062, 8001, 8002, or 

otherwise, immediately upon the entry of this Order, the terms of the Plan, the Plan Supplement, 

and this Order shall be, and hereby are, immediately effective and enforceable and deemed 

binding upon the Debtor, the Reorganized Debtor, the Liquidating Trustee, the Disbursing 

Trustee, and DASNY’s designee (as applicable), and any and all holders of Claims or interests 

(irrespective of whether such Claims or interests are Impaired under the Plan or whether the 

holders of such Claims or interests accepted, were deemed to have accepted, rejected, or were 

deemed to have rejected the Plan), all persons and entities that are party to or subject to the 
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settlements, compromises, releases, discharges, injunctions, stays, and exculpations described in 

the Plan or herein, and any and all non-Debtor parties to executory contracts and unexpired 

leases with the Debtor and the respective heirs, executors, administrators, successors or assigns, 

affiliates, officers, directors, agents, representatives, attorneys, beneficiaries, or guardians, if any, 

of any of the foregoing.  The Debtor is authorized to consummate the Plan at any time after the 

entry of this subject to satisfaction or waiver of the conditions precedent to the Effective Date as 

set forth in Section 8.2 of the Plan. 

 

____________________________
Carla E. Craig

United States Bankruptcy Judge

Dated: Brooklyn, New York
             June 11, 2014
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1
  The last four digits of the Debtor’s federal tax identification number are 6155.  The Debtor’s mailing address is 

1545 Atlantic Avenue, Brooklyn, New York 11213. 

Case 1-12-48226-cec    Doc 1157-1    Filed 06/11/14    Entered 06/11/14 15:35:03Case 1-12-48226-cec    Doc 1158    Filed 06/11/14    Entered 06/11/14 15:50:18



 

ii 

TABLE OF CONTENTS 

Page  

ARTICLE I - DEFINITIONS AND INTERPRETATIONS ...........................................................1 

ARTICLE II - GENERAL CLASSIFICATION PROVISIONS .....................................................9 

2.1 General Rules of Classification. ..................................................................................9 
2.2 Unclassified Claims. ...................................................................................................9 

ARTICLE III - CLASSIFICATION OF CLAIMS AND INTERESTS ..........................................9 

ARTICLE IV - TREATMENT OF UNCLASSIFIED CLAIMS ..................................................10 
4.1 Administrative Claims Other Than Postpetition Medical Malpractice 

Claims. ......................................................................................................................10 

4.2 Postpetition Medical Malpractice Claims .................................................................10 
4.3 Fee Claims.................................................................................................................11 

4.4 Claims for U.S. Trustee Fees. ...................................................................................11 

ARTICLE V - TREATMENT OF CLASSIFIED CLAIMS .........................................................12 
5.1 Priority Claims – Class 1. .........................................................................................12 

5.2 Priority Tax Claims – Class 2. ..................................................................................12 
5.3 Other Secured Claims – Class 3. ...............................................................................13 

5.4 DASNY Claims – Class 4. ........................................................................................13 
5.5 East Building Claims – Class 5. ................................................................................14 
5.6 General Unsecured Claims – Class 6. .......................................................................15 

5.7 Existing Equity Interests – Class 7. ..........................................................................19 

ARTICLE VI - PROVISIONS CONCERNING RESOLUTION OF CLAIMS ...........................19 
6.1 Resolution of Medical Malpractice Claims. .............................................................19 
6.2 Mediation. .................................................................................................................20 

6.3 Release of Indemnification Claims Related to Medical Malpractice 

Claims. ......................................................................................................................22 

6.4 Objections to Claims. ................................................................................................22 
6.5 Late Filed Claims ......................................................................................................22 

6.6 Amendments to Claims. ............................................................................................22 
6.7 Estimation of Claims. ................................................................................................23 
6.8 I M Foundation Settlement. ......................................................................................23 
6.9 Plan as a Settlement. .................................................................................................23 

ARTICLE VII - MEANS OF EXECUTION OF THIS PLAN .....................................................24 
7.1 Corporate Action. ......................................................................................................24 
7.2 Post-Effective Date Board of Trustees. .....................................................................24 

7.3 Post-Effective Date Management. ............................................................................24 
7.4 The Liquidating Trust and Liquidating Trustee ........................................................25 
7.5 The Disbursing Trust and Disbursing Trustee. .........................................................26 
7.6 Additional Sources of Plan Funding. ........................................................................27 
7.7 Use of Restricted Funds. ...........................................................................................27 

Case 1-12-48226-cec    Doc 1157-1    Filed 06/11/14    Entered 06/11/14 15:35:03Case 1-12-48226-cec    Doc 1158    Filed 06/11/14    Entered 06/11/14 15:50:18



 

ii 

7.8 New Bar Dates for Filing Certain Claims. ................................................................28 

7.9 General Claims Distribution Mechanics. ..................................................................29 
7.10 Withholding Taxes. ...................................................................................................30 
7.11 Exemption from Certain Transfer Taxes. .................................................................30 

7.12 Setoffs and Recoupments. .........................................................................................31 
7.13 Insurance Preservation and Proceeds. .......................................................................31 

ARTICLE VIII - CONDITIONS PRECEDENT ...........................................................................31 
8.1 Conditions Precedent to Confirmation. .....................................................................31 
8.2 Conditions Precedent to the Effective Date. .............................................................32 

8.3 Waiver of Conditions Precedent. ..............................................................................33 
8.4 Effect of Non-Occurrence of the 

Conditions Precedent to Confirmation and Effective Date. ......................................33 

ARTICLE IX - EFFECTS OF PLAN CONFIRMATION ............................................................34 
9.1 Discharge. .................................................................................................................34 
9.2 Releases of Liens. .....................................................................................................34 

9.3 Vesting and Either Retention or Assignment of Causes of Action. ..........................35 
9.4 Treatment of Certain Indemnification Obligations. ..................................................35 

9.5 Releases, Injunctions, and Related Provisions. .........................................................37 
9.6 Termination of Services of Patient Care Ombudsman. .............................................40 
9.7 Dissolution of Creditors’ Committee ........................................................................40 

9.8 Health and Human Services. .....................................................................................41 

ARTICLE X - EXECUTORY CONTRACTS AND UNEXPIRED LEASES .............................41 

10.1 Assumption and Rejection. .......................................................................................41 

10.2 Cure Matters. .............................................................................................................42 

10.3 Bar Date for Rejection Damages Claims. .................................................................43 

ARTICLE XI - AMENDMENTS TO AND/OR WITHDRAWAL OF THIS PLAN ...................43 

11.1 Reservation of Rights. ...............................................................................................43 
11.2 Impact of Withdrawal of Plan. ..................................................................................43 

ARTICLE XII - MISCELLANEOUS PROVISIONS ...................................................................43 
12.1 Closing of the Chapter 11 Case. ................................................................................43 
12.2 Retention of Jurisdiction. ..........................................................................................43 
12.3 Governing Law. ........................................................................................................44 
12.4 Severability. ..............................................................................................................44 

12.5 Time. .........................................................................................................................44 

12.6 Monetary Figures. .....................................................................................................44 

12.7 Successors and Assigns. ............................................................................................44 
12.8 Controlling Documents. ............................................................................................44 
12.9 Notices. .....................................................................................................................44 
12.10 Reservation of Rights. ...............................................................................................46 
 

Case 1-12-48226-cec    Doc 1157-1    Filed 06/11/14    Entered 06/11/14 15:35:03Case 1-12-48226-cec    Doc 1158    Filed 06/11/14    Entered 06/11/14 15:50:18



 

 

ARTICLE I 

DEFINITIONS AND INTERPRETATIONS 

A. Definitions. 

The capitalized terms set forth below shall have the following meanings: 

1.1 1545 Atlantic means 1545 Atlantic Development LLC. 

1.2 Administrative Claim means a Claim, other than a DASNY Claim for 

payment of costs or expenses of administration specified in sections 503(b) and 507(a)(1) of the 

Bankruptcy Code, including, without limitation, the actual and necessary costs and expenses 

incurred after the Petition Date in operating the business of the Debtor (such as wages, salaries or 

commissions for services rendered). 

1.3 Administrative Claim Bar Date means any deadline for filing proof of a 

Claim that arose after the Petition Date, as established by an order of the Bankruptcy Court or 

this Plan, except for any deadline for a Fee Claim or a Claim for Payment of U.S. Trustee Fees. 

1.4 Allowed means any Claim against the Debtor that:  (a) is not disputed; and 

(b) (i) is scheduled by the Debtor in its schedule of assets and liabilities pursuant to the 

Bankruptcy Code and Bankruptcy Rules in a liquidated amount and not listed as contingent, 

unliquidated, or disputed; (ii) proof of which has been timely filed, or deemed timely filed, with 

the Bankruptcy Court pursuant to the Bankruptcy Code, the Bankruptcy Rules and/or any 

applicable orders of the Bankruptcy Court, or late filed with leave of the Bankruptcy Court; and 

not objected to within any period fixed herein, the Bankruptcy Code, the Bankruptcy Rules 

and/or applicable orders of the Bankruptcy Court; (iii) has been allowed by an agreement 

between the holder of such Claim and the Debtor or Reorganized Debtor; or (iv) has otherwise 

been allowed by a Final Order or pursuant to this Plan.  An Allowed Claim:  (a) includes a 

previously Disputed Claim to the extent such Disputed Claim becomes allowed; and (b) shall be 

net of any setoff or recoupment amount that may be asserted by the Debtor against the holder of 

such Claim, which shall be deemed to have been setoff or recouped in accordance with the 

provisions of this Plan. 

1.5 Backstop Reserve means the $2 million Reserve to be funded by DASNY 

pursuant to the DIP Facility and held in the Disbursing Trust to be available to pay Allowed 

Administrative Claims (except for Postpetition Medical Malpractice Claims), Priority Claims, 

and Priority Tax Claims, and other Plan funding obligations of the Disbursing Trust including all 

those for which a Reserve exists, except for payment of Allowed Postpetition Medical 

Malpractice Claims, to the extent, if any, funds are not available from any other Reserve. 

1.6 Ballot means the ballot, in a form approved by the Bankruptcy Court, 

distributed to each holder of a Claim eligible to vote on this Plan, on which ballot such holder of 

a Claim may, inter alia, vote for or against this Plan. 
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1.7 Bankruptcy Code means title 11 of the United States Code, as now in 

effect or hereafter amended, as applicable to the Chapter 11 Case. 

1.8 Bankruptcy Court means the United States Bankruptcy Court for the 

Eastern District of New York or any other court exercising competent jurisdiction over the 

Chapter 11 Case or any matter or proceeding therein. 

1.9 Bankruptcy Rules means the Federal Rules of Bankruptcy Procedure and 

the local rules of the Bankruptcy Court (including any applicable local rules of the United States 

District Court for the Eastern District of New York), as applicable to the Chapter 11 Case. 

1.10 Bar Date means any deadline in the Chapter 11 Case for filing proof of a 

Claim. 

1.11 Board means the Debtor’s Board of Trustees. 

1.12 Business Day means any day except a Saturday, Sunday, or “legal 

holiday” as such term is defined in Bankruptcy Rule 9006(a). 

1.13 Cash means cash and cash equivalents, including, but not limited to, bank 

deposits, checks, and other similar items of legal tender of the United States of America. 

1.14 Chapter 11 Case means the chapter 11 case of the Debtor pending before 

the Bankruptcy Court. 

1.15 Claim means “a claim”, as defined by section 101(5) of the Bankruptcy 

Code, against the Debtor, whether or not asserted. 

1.16 Class means a group of Claims classified by this Plan in Article III 

pursuant to section 1123(a)(1) of the Bankruptcy Code. 

1.17 Clinics means the Debtor’s ambulatory care network of 8 clinics located 

in the central Brooklyn communities of Crown Heights and Bedford-Stuyvesant. 

1.18 Confirmation Date means the date the Bankruptcy Court enters the 

Confirmation Order on its docket. 

1.19 Confirmation Hearing means the hearing on confirmation of this Plan 

pursuant to section 1129 of the Bankruptcy Code. 

1.20 Confirmation Order means the order of the Bankruptcy Court 

confirming this Plan in accordance with the Bankruptcy Code. 

1.21 Covered Person means a physician, resident, fellow, nurse, or other 

employee of the Debtor entitled to indemnification by the Debtor for certain medical malpractice 

claims.   

Case 1-12-48226-cec    Doc 1157-1    Filed 06/11/14    Entered 06/11/14 15:35:03Case 1-12-48226-cec    Doc 1158    Filed 06/11/14    Entered 06/11/14 15:50:18



 

3 

1.22 Covered Person Claim means a medical malpractice claim against a 

Covered Person that would give rise to an Allowed Indemnification Claim by such Covered 

Person. 

1.23 Covered Persons Fund means the separate fund established for 

Distributions to holders of certain Covered Person Claims based on acts or omissions of a 

Covered Person prior to the Petition Date, to be comprised of contributions by or on behalf of 

Covered Persons. 

1.24 Creditors’ Committee means the Official Committee of Unsecured 

Creditors in the Chapter 11 Case as appointed by the United States Trustee. 

1.25 CRO means the Debtor’s Chief Restructuring Officer. 

1.26 Cure Amount shall have the meaning ascribed to such term in Section 

10.2 herein. 

1.27 Cure Dispute shall have the meaning ascribed to such term in Section 

10.2 herein. 

1.28 DASNY means the Dormitory Authority of the State of New York.   

1.29 DASNY Claims means DASNY’s Claims based on Prepetition 

Obligations and pursuant to the DIP Facility. 

1.30 Debtor means Interfaith Medical Center, Inc. 

1.31 DIP Facility means the senior secured priming and superpriority debtor-

in-possession credit facility provided to the Debtor pursuant to the Debtor In Possession Credit 

Agreement, dated as of October 16, 2013, between IMC, as borrower, and DASNY, as the DIP 

Lender, as modified and amended from time to time.  

1.32 DIP Lender means DASNY, in its capacity as DIP Lender. 

1.33 DIP Order means the order of the Bankruptcy Court authorizing and 

approving the DIP Facility, as modified from time to time. 

1.34 Disallowed means a Claim or portion thereof found not to be an Allowed 

Claim in a finding of the Bankruptcy Court in a Final Order or pursuant to a provision of this 

Plan. 

1.35 Disbursing Trust means the trust established pursuant to the Plan and an 

agreement among IMC, DASNY, and the Disbursing Trustee substantially in the form annexed 

to a Plan Supplement or as agreed upon by IMC, DASNY, and the Disbursing Trustee to hold 

the Cash and other assets assigned to the Disbursing Trustee pursuant to the Plan and to govern 

the Disbursing Trustee’s powers and obligations. 
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1.36 Disbursing Trustee means the Person to be appointed on or before the 

Effective Date, acceptable to DASNY in its sole discretion, to:  (i) hold the funds that shall be 

provided by DASNY to the Debtor pursuant to the DIP Facility and otherwise as set forth in this 

Plan, all of which funds shall be transferred by the Debtor to the Disbursing Trustee on the 

Effective Date for distribution pursuant to this Plan; and (ii) perform such other functions as are 

assigned to the Disbursing Trustee pursuant to this Plan.  

1.37 Disclosure Statement means the Disclosure Statement relating to this 

Plan that is approved by the Bankruptcy Court pursuant to sections 1125 and 1126(b) of the 

Bankruptcy Code, as such Disclosure Statement may be amended, modified, or supplemented 

(and all exhibits annexed thereto or referred to therein and all supplements thereto). 

1.38 Disputed means respecting a Claim, that portion (including, when 

appropriate, the whole) of such Claim that is not Allowed or Disallowed. 

1.39 Distribution means the distribution, if any, on a Claim in accordance with 

this Plan. 

1.40 Distribution Date means the latest of:  (a) the Effective Date (or as soon 

thereafter as reasonably practicable); (b) the date payment of a Claim ordinarily would be due 

and payable; or (c) as soon as reasonably practicable after a Claim becomes an Allowed Claim or 

otherwise becomes entitled to a distribution under this Plan; provided, however, that respecting 

Fee Claims, the Distribution Date is the date (or as soon thereafter as reasonably practicable) that 

such Claims are allowed by Final Order of the Bankruptcy Court. 

1.41 DOH means the New York State Department of Health. 

1.42 DSRIP shall have the meaning ascribed to such term in Section 7.3(a). 

1.43 East Building Claims means the Claims of 1545 Atlantic based on or 

related to the two agreements, dated May 17, 2007, between the Debtor and 1545 Atlantic 

denominated a “Development Lease” and an “Occupancy Lease”. 

1.44 Effective Date means a Business Day, selected by the Debtor, with the 

written consent of DASNY, that is after entry of the Confirmation Order and on which all 

conditions to the Effective Date set forth in Section 8.2 herein have been satisfied or waived. 

1.45 Eligible Trustees and Officers shall have the meaning ascribed to such 

term in Section 9.4(a). 

1.46 Estate means the estate of IMC created in the Chapter 11 Case pursuant to 

section 541 of the Bankruptcy Code. 

1.47 Estimated Fee Claims shall have the meaning ascribed to such term in 

Section 4.3 herein. 

1.48 Existing Equity means any existing equity interest in the Debtor. 
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1.49 Fee Claim means a Claim by:  (a) a Professional Person for compensation 

or reimbursement pursuant to section 327, 328, 330, 331, 503(b) or 1103(a) of the Bankruptcy 

Code in connection with the Chapter 11 Case; (b) a member of the Creditors’ Committee arising 

under section 503(b)(3)(F) of the Bankruptcy Code; (c) the Ombudsman and its counsel; (d) John 

Leech as CRO; (e) Gordian-Dynamis Solutions LLC; (f) Melanie Cyganowski as CRO; or 

(g) ToneyKorf LLC. 

1.50 Final Order means an order or judgment of the Bankruptcy Court that has 

not been reversed, stayed, modified, or amended, and for which:  (a) the time to appeal, seek 

review or rehearing, or petition for certiorari has expired; (b) no timely-filed appeal or petition 

for review, rehearing, remand, or certiorari is pending; and (c) the order has become conclusive 

of all matters adjudicated and is in full force and effect; provided, however, that the possibility a 

motion under Rule 59 or Rule 60 of the Federal Rules of Civil Procedure may be filed respecting 

such order shall not signify such order is not a Final Order. 

1.51 Fund B Loan Agreement means the Reimbursement Agreement between 

DASNY and IMC, dated as of March 29, 2005, as amended on June 14, 2011, and as further 

amended, restated, supplemented, or otherwise modified from time to time, together with all 

agreements, documents, notes, and instruments in respect thereof. 

1.52 General Unsecured Claim means any prepetition Claim asserted by 

unsecured non-priority creditors and includes any Prepetition Medical Malpractice Claim. 

1.53 HHS means the United States Department of Health and Human Services. 

1.54 Hospital refers to the Debtor’s main hospital facility, located at 1545 

Atlantic Avenue, Brooklyn, New York 11213. 

1.55 IMC means Interfaith Medical Center, Inc., the Debtor. 

1.56 Impaired means respecting any Claim or Class of Claims, a Claim or 

Class impaired within the meaning of section 1124 of the Bankruptcy Code. 

1.57 Indemnification Account shall have the meaning ascribed to such term in 

Section 9.4(b) herein. 

1.58 Indemnification Claim means a Claim of a Covered Person based on an 

indemnity obligation of the Debtor. 

1.59 Indemnity Reserve Fund shall have the meaning ascribed to such term in 

Section 4.2. 

1.60 Liquidating Trust means the liquidating trust to be established pursuant 

to the Plan. 

1.61 Liquidating Trust Agreement means the liquidating trust agreement 

governing the Liquidating Trust substantially in the form annexed to a Plan Supplement or as 
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agreed upon by DASNY, the Debtor or Disbursing Trustee, as applicable, and the Liquidating 

Trustee. 

1.62 Mediation Procedures means the procedures set forth in Section 6.2 of 

this Plan. 

1.63 New Board means the board of trustees of the Reorganized Debtor 

commencing on the Effective Date. 

1.64 Ombudsman means the patient care ombudsman appointed in the Chapter 

11 Case by the United States Trustee pursuant to 11 U.S.C. § 333(a). 

1.65 Other Secured Claim means, other than a DASNY Claim, that portion of 

a Claim that is secured by a valid, perfected, and enforceable security interest, lien, mortgage, or 

other encumbrance, that is not subject to avoidance under applicable bankruptcy or non-

bankruptcy law, in or upon any right, title, or interest of the Debtor in and to property of the 

Debtor’s Estate, to the extent of the value of the holder’s interest in such property as of the 

relevant determination date. 

1.66 Pension Plans means the Interfaith Medical Center Nurses Pension Fund 

and the Health Services Retirement Plan. 

1.67 Person means any individual, corporation, partnership, association, 

indenture trustee, organization, joint stock company, joint venture, estate, trust, governmental 

unit, or any political subdivision thereof, including, for the avoidance of doubt, the Creditors’ 

Committee, current or former employees of the Debtor, or any other individual or entity. 

1.68 Petition Date means December 2, 2012. 

1.69 Plan means this Plan, dated as of the date set forth on the first page 

hereof, including all exhibits annexed hereto, either in its present form or as it may be altered, 

amended, or modified from time to time. 

1.70 Pool Loan Agreement means the Reimbursement Agreement between 

DASNY and IMC, dated as of November 21, 2011, as amended, restated, supplemented or 

otherwise modified from time to time, together with all agreements, documents, notes, and 

instruments in respect thereof. 

1.71 Postpetition Medical Malpractice Claim means any medical malpractice 

Claim asserted on account of or related to the Debtor’s purported liability resulting from the 

provision of or failure to provide medical services after the Petition Date. 

1.72 Prepetition Loan Agreement means the Loan Agreement by and 

between IMC and DASNY, dated as of January 24, 2007, as amended, restated, supplemented, or 

otherwise modified from time to time, together with all agreements, documents, notes, and 

instruments in respect thereof. 
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1.73 Prepetition Medical Malpractice Claim means any medical malpractice 

Claim asserted on account of or related to the Debtor’s purported liability resulting from the 

provision of or failure to provide medical services prior to the Petition Date. 

1.74 Prepetition Obligations means the Debtor’s obligations under the 

Prepetition Loan Agreement, the Fund B Loan Agreement, and the Pool Loan Agreement. 

1.75 Prepetition Loan Documents means the Prepetition Loan Agreement, the 

Fund B Loan Agreement, the Pool Loan Agreement, and all security, pledge, guaranty, and other 

lien and loan agreements and documents in connection therewith, each as it may have been 

amended, restated, supplemented, or otherwise modified from time to time. 

1.76 Priority Claim means any Claim asserting entitlement to priority in right 

of payment under section 507(a) of the Bankruptcy Code, other than:  (a) an Administrative 

Claim; (b) a Priority Tax Claim; (c) a DASNY Claim; or (d) a Fee Claim. 

1.77 Priority Tax Claim means any Claim asserting entitlement to priority 

pursuant to section 507(a)(8) of the Bankruptcy Code. 

1.78 Pro Rata means the proportion that a Claim in a particular Class bears to 

the aggregate amount of the Claims in such Class, excluding Disallowed Claims. 

1.79 Professional Person means a Person retained by order of the Bankruptcy 

Court in connection with the Chapter 11 Case, pursuant to section 327, 328, 330, or 1103 of the 

Bankruptcy Code. 

1.80 Released Parties means the Debtor, the Creditors’ Committee, the 

Ombudsman, and DASNY, and any of their current or former agents, representatives, directors, 

trustees, officers (including, without limitation, for the Debtor, Melanie Cyganowski as CRO, 

Steven Korf as Chief Executive Officer, and Robert Mariani as Chief Financial Officer), 

members, sponsors, managers, attorneys, accountants, financial advisors, or other professionals, 

solely in such capacities. 

1.81 Reorganized Debtor means the Debtor on and after the Effective Date. 

1.82 Reserve means a reserve held by the Disbursing Trust for payments due 

pursuant to the Plan, including the Reserve for payment of Allowed Administrative Claims 

(other than Postpetition Medical Malpractice Claims and Fee Claims), Priority Claims, Priority 

Tax Claims, Fee Claims, Postpetition Medical Malpractice Claims, Other Secured Claims, East 

Building Claims to be treated in Class 5, as well as payments to fund the Disbursing Trust’s Plan 

obligations, including payments due to the Liquidating Trust and the Covered Persons Fund, 

payments for Cure Amounts, funds to be held to cover the Disbursing Trust’s fees and expenses, 

and the Backstop Reserve.  A schedule of the approved minimum amount to be included in each 

such Reserve shall be annexed to the Confirmation Order.  Any earnings from investment of 

funds in a Reserve shall be part of that Reserve. 

1.83 Temporary Operator means a temporary operator for the Reorganized 

Debtor appointed pursuant to New York Public Health Law § 2806-a. 
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1.84 Unclaimed Property means any Distribution (Cash or otherwise) 

provided for hereunder that is unclaimed 180 days following the date of such Distribution. 

1.85 United States Trustee means the Office of the United States Trustee for 

the Eastern District of New York. 

1.86 Unimpaired means respecting a Claim or Class of Claims, a Claim or 

Class of Claims that is not Impaired. 

1.87 U.S. Trustee Fees means fees arising under 28 U.S.C. § 1930(a)(6) and 

accrued interest thereon arising under 31 U.S.C. § 3717.   

1.88 Work Plan shall have the meaning ascribed to such term in Section 

7.3(a). 

B. Interpretation; Application of Definitions and Rules of Construction. 

Unless otherwise specified, all section or exhibit references are to the respective 

section in, or exhibit to, this Plan.   

As used in this Plan, the words “herein,” “hereof,” “hereto,” “hereunder,” and 

other words of similar import refer to this Plan as a whole and not to any particular section, 

subsection, or clause of this Plan.  

Any capitalized term used herein that is not defined herein shall have the meaning 

assigned to that term in the Bankruptcy Code or the Bankruptcy Rules.   

Except for the rules of construction contained in sections 102(5) of the 

Bankruptcy Code, which shall not apply, the rules of construction contained in section 102 of the 

Bankruptcy Code shall apply to the construction of this Plan.   

Any reference in this Plan to another agreement or document being in a particular 

form or on particular terms and conditions means that such document shall be substantially in 

such form or substantially on such terms and conditions.  Any reference herein to an existing 

document or exhibit filed or to be filed in connection with this Plan or the Disclosure Statement 

means such document or exhibit as it may have been or may be amended, modified, or 

supplemented.   

The headings used in this Plan are for convenience of reference only and shall not 

limit or otherwise affect the provisions hereof. 
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ARTICLE II 

GENERAL CLASSIFICATION PROVISIONS 

2.1 General Rules of Classification. 

A Claim is classified in a particular Class for voting and distribution purposes 

only to the extent the Claim qualifies within the description of that Class.  Unless otherwise 

provided, to the extent a Claim qualifies for inclusion in a more specifically defined Class and a 

more generally-defined Class, it shall be included in the more specifically defined Class. 

2.2 Unclassified Claims. 

The Bankruptcy Code does not require classification of certain claims against a 

debtor.  In this Plan, such unclassified Claims include Administrative Claims (including, among 

other things, Postpetition Medical Malpractice Claims, Fee Claims, and Claims for U.S. Trustee 

Fees).  Their treatment is set forth in Article IV below. 

ARTICLE III 

CLASSIFICATION OF CLAIMS AND INTERESTS 

The following table designates the Classes of Claims and equity interests under 

this Plan and specifies which Classes are:  (a) Impaired or Unimpaired by this Plan; and 

(b) entitled to vote to accept or reject this Plan in accordance with section 1126 of the 

Bankruptcy Code or deemed to accept or reject this Plan: 

Class Designation Impairment Entitled to Vote 

Class 1 Priority Claims No No (Deemed to accept) 

Class 2 Priority Tax Claims No No (Deemed to accept) 

Class 3 Other Secured Claims No No (Deemed to accept) 

Class 4 DASNY Claims (other than DASNY’s 

General Unsecured Claims) 

Yes Yes 

Class 5 East Building Claims Yes Yes 

Class 6 General Unsecured Claims Yes Yes 

Class 7 Existing equity interest (if any) Yes No (Deemed to reject) 
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ARTICLE IV 

TREATMENT OF UNCLASSIFIED CLAIMS  

4.1 Administrative Claims Other Than Postpetition Medical Malpractice Claims. 

On the Distribution Date, except to the extent a holder of an Allowed 

Administrative Claim agrees to different treatment, which treatment shall be acceptable in the 

sole discretion of the Disbursing Trustee, each such Allowed Claim (not including Postpetition 

Medical Malpractice Claims) shall be paid in full in Cash or otherwise receive treatment 

consistent with section 1129(a)(9) of the Bankruptcy Code.  Nevertheless, Allowed 

Administrative Claims incurred in the ordinary course of business and on ordinary business 

terms unrelated to the administration of the Chapter 11 Case (such as Allowed trade and vendor 

Claims) shall be assumed by the Reorganized Debtor and paid, at the Reorganized Debtor’s 

option, in accordance with ordinary business terms for payment of such Claims. 

The amount of funds to be provided by DASNY pursuant to the DIP Facility for 

the Reserve for payment of all Allowed Administrative Claims shall be determined prior to the 

Confirmation Date in consultation with DASNY and the Debtor and be approved by the 

Bankruptcy Court in connection with confirmation of this Plan.  All payments pursuant to this 

section shall be made by the Disbursing Trustee.  Any amounts remaining after all such Claims 

have been paid shall be paid to DASNY’s designee except as otherwise set forth in the Plan. 

4.2 Postpetition Medical Malpractice Claims 

Holders of Allowed Postpetition Medical Malpractice Claims not subject to the 

Election (as described in Section 6.1) shall, in full satisfaction of such Claims as well as any 

related Covered Persons Claims:  (a) receive payment from the Disbursing Trustee from a 

Reserve comprised of:  (i) funds provided by DASNY pursuant to the DIP Facility on or prior to 

the Effective Date; plus (ii) the $400,000 Indemnity Reserve Fund created by IMC (utilizing 

DASNY’s cash collateral and an I M Foundation contribution), all of which shall be held for 

Distribution in a segregated account and invested by the Disbursing Trustee; or (b) otherwise 

receive treatment consistent with section 1129(a)(9) of the Bankruptcy Code. 

The total amount of funds to be provided by DASNY pursuant to the DIP Facility 

(together with the Indemnity Reserve Fund) for the Reserve for payment of all such Allowed 

Claims shall be determined prior to the Confirmation Date in consultation with DASNY and the 

Debtor and be approved by the Bankruptcy Court in connection with confirmation of this Plan.  

Any excess funds in such segregated account after the earlier of:  (x) the tenth anniversary of the 

Effective Date; and (y) the date all such Claims have been resolved and paid, shall be paid to 

DASNY’s designee except as otherwise set forth in the Plan. 
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4.3 Fee Claims. 

(a) Filing and Payment. 

A Fee Claim for which a final fee application has been properly filed and served 

pursuant to Section 7.7(a) hereof shall be payable by the Disbursing Trustee to the extent 

approved by a Final Order of the Bankruptcy Court. 

(b) Estimates and Reserve. 

Each holder of a Fee Claim shall be required to submit to the Debtor at least seven 

days prior to the Confirmation Date, an estimate of the portion of its Fee Claim that will have 

accrued prior to and including the Confirmation Date, but that has not yet been included in a 

monthly fee statement or interim fee application previously submitted by such holder 

(collectively, the “Estimated Fee Claims”).  On the Effective Date, the Debtor shall reserve and 

hold in an account Cash equal to the aggregate amount as of the Confirmation Date of each 

unpaid Estimated Fee Claim plus all unpaid amounts or holdbacks from monthly fee statements 

or interim fee applications (minus any unapplied retainers).  All parties entitled to file Fee 

Claims shall be entitled to reasonable compensation for fees and expenses incurred through the 

Effective Date, subject to any necessary approval by the Bankruptcy Court.  On the Effective 

Date, such Cash plus an amount equal to the estimated amount of unpaid Fee Claims accrued 

from May 12, 2014 to the Effective Date as well as the estimated amount of Fee Claims to be 

incurred after the Effective Date other than for services for the Reorganized Debtor shall be 

transferred to the Disbursing Trustee and maintained in a separate Reserve account at a financial 

institution pending distribution to holders of Allowed Fee Claims.  Such Cash shall be disbursed 

solely to the holders of Allowed Fee Claims as soon as reasonably practicable after a Fee Claim 

becomes an Allowed Claim.  Upon payment of Allowed Fee Claims, any Cash remaining in such 

account sufficient to satisfy all other unresolved Fee Claims shall be reserved until all Allowed 

Fee Claims have been paid in full and all remaining Fee Claims have been Disallowed or not 

otherwise permitted to be paid by Final Order, at which time(s) any remaining Cash held in the 

Reserve respecting Fee Claims shall be held by the Disbursing Trustee as a back-up reserve for 

Administrative and Priority Claims, all other Plan funding obligations of the Disbursing Trust, 

including those for which a Reserve has been established, as well as the Disbursing Trustee’s 

fees and expenses; provided, however, that once all such Claims and obligations, other than 

Postpetition Medical Malpractice Claims, have been paid or reserved for in full, any excess shall 

become the property of DASNY’s designee except as otherwise set forth in the Plan. 

(c) Objections. 

Objections to Fee Claims, if any, must be filed and served pursuant to the 

procedures set forth in the Confirmation Order no later than the latest of forty-four (44) days 

after the Effective Date, 14 days after the date such Fee Claim is filed, or such other date as 

established by the Bankruptcy Court. 

4.4 Claims for U.S. Trustee Fees. 

Under this Plan, on the Effective Date or as soon as practicable thereafter, the 

Disbursing Trustee shall pay all U.S. Trustee Fees then due.  Any U.S. Trustee Fees due 
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thereafter shall be paid by the Disbursing Trustee or the Liquidating Trust (as applicable based 

on distributions respecting holders of Allowed Claims) until the earlier of the entry of a final 

decree closing the Chapter 11 Case, or a Bankruptcy Court order converting or dismissing the 

case.  Any deadline for filing other Administrative Claims or Fee Claims shall not apply to U.S. 

Trustee Fees. 

ARTICLE V 

TREATMENT OF CLASSIFIED CLAIMS 

5.1 Priority Claims – Class 1. 

On the Distribution Date, except to the extent a holder of an Allowed Priority 

Claim agrees to different treatment, which treatment shall be acceptable in the sole discretion of 

the Disbursing Trustee, each such Allowed Claim shall be paid in full in Cash or otherwise 

receive treatment consistent with the provisions of section 1129(a)(9) of the Bankruptcy Code; 

provided, however, that any Allowed Priority Claim that is based on any employee’s entitlement 

to paid time off shall be satisfied by the Reorganized Debtor’s assumption of the paid time off 

obligation if such employee is employed by the Reorganized Debtor on the Effective Date. 

The amount of funds to be provided by DASNY pursuant to the DIP Facility for 

the Reserve for payment of all Allowed Priority Claims shall be determined prior to the 

Confirmation Date in consultation with DASNY and the Debtor and be approved by the 

Bankruptcy Court in connection with confirmation of this Plan.  All payments on Allowed 

Priority Claims shall be made by the Disbursing Trustee.  Any amounts remaining after all such 

Claims have been paid shall be paid to DASNY’s designee except as otherwise set forth in the 

Plan. 

5.2 Priority Tax Claims – Class 2. 

On the Distribution Date, except to the extent a holder of an Allowed Priority Tax 

Claim agrees to different treatment, which treatment shall be acceptable in the sole discretion of 

the Disbursing Trustee, each holder of such an Allowed Claim shall receive Cash in an amount 

equal to such Allowed Priority Tax Claim or other treatment consistent with the provisions of 

section 1129(a)(9) of the Bankruptcy Code. 

The amount of funds to be provided by DASNY pursuant to the DIP Facility for 

the Reserve for payment of all Allowed Priority Tax Claims shall be determined prior to the 

Confirmation Date in consultation with DASNY and the Debtor and be approved by the 

Bankruptcy Court in connection with confirmation of this Plan.  All payments on Allowed 

Priority Tax Claims shall be made by the Disbursing Trustee.  Any amounts remaining after all 

such Claims have been paid shall be paid to DASNY’s designee except as otherwise set forth in 

the Plan. 
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5.3 Other Secured Claims – Class 3. 

On the Distribution Date, except to the extent a holder of an Allowed Other 

Secured Claim agrees to different treatment, each holder of such an Allowed Claim shall receive:  

(i) Cash in an amount equal to such Allowed Claim; or (ii) the collateral securing such Allowed 

Claim.  Responsibility for any such payment be shall be, as applicable:  (x) DASNY (or the 

Disbursing Trustee from a Reserve) or DASNY’s designee (solely respecting Allowed Claims 

secured by collateral being conveyed to DASNY or its designee pursuant to this Plan); (y) 

DASNY (or the Disbursing Trustee from a Reserve) or the Reorganized Debtor (solely 

respecting Allowed Claims secured by collateral being retained by the Reorganized Debtor 

pursuant to this Plan); or (z) the Liquidating Trust (solely respecting Allowed Claims secured by 

collateral, if any, being conveyed to the Liquidating Trust pursuant to this Plan).  Any amounts 

remaining in a Reserve after all such Claims have been paid shall be paid to DASNY’s designee 

except as otherwise set forth in the Plan. 

5.4 DASNY Claims – Class 4. 

On the Effective Date, in full satisfaction of all of DASNY’s Claims, including 

any DIP Claims, superpriority Claims (on which DASNY waives any Distributions under the 

Plan), Administrative Claims, Priority Claims, and Prepetition Secured Claims (except as 

provided below), the Disbursing Trustee, DASNY’s designee or the Reorganized Debtor (with 

DASNY determining in its sole discretion which assets shall be retained by the Reorganized 

Debtor and which assets shall be conveyed free and clear of any liens, claims, charges, pledges, 

encumbrances, and/or interests of any kind to DASNY’s designee) shall receive all assets of the 

Debtor (except for those assets this Plan or DASNY determines are to be conveyed to the 

Liquidating Trust or abandoned), including, without limitation:  (a) all real property; (b) all real 

property leases and other executory contracts; (c) all inventory, furniture, fixtures, and 

equipment; (d) all accounts receivable for Hospital services; (e) any grants or other funding due 

to the Debtor; (f) all of the Debtor’s medical records; provided, however, the Liquidating Trust 

and Disbursing Trustee shall continue to have reasonable access to such records as needed; 

(g) all Healthfirst equity interests; (h) all funds set aside by the Debtor for the payment of 

Allowed Postpetition Medical Malpractice Claims; (i) all funds to be deposited in the Covered 

Persons Fund; and (j) all funds provided to the Debtor pursuant to the DIP Facility; provided, 

however, that the Debtor’s Medicare provider agreements shall be assumed and retained by the 

Reorganized Debtor.  DASNY also shall receive Plan releases as described in Section 9.5(d). 

The Allowed Class 4 Claim shall, if necessary, be estimated for voting purposes 

at an agreed upon amount.  Additionally, DASNY shall have an Allowed General Unsecured 

Claim in Class 6 for voting purposes, but DASNY shall not be entitled to any Distribution on 

that Claim if Class 6 accepts this Plan. 

Upon entry of the Confirmation Order, but subject to occurrence of the Effective 

Date, DASNY shall retain all rights, Claims, and liens available pursuant to the DIP Facility and 

the Prepetition Loan Documents.  For the avoidance of doubt, the prohibitions in Paragraph 20 of 

the DIP Order concerning the use of proceeds of the DIP Facility, DIP Collateral, Prepetition 

Collateral, Cash Collateral, or the Carve-Outs (as each such term is defined in the DIP Order) to 
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assert any claims, actions, or causes of action against DASNY shall survive confirmation and 

consummation of this Plan. 

5.5 East Building Claims – Class 5. 

(a) Settlement Option. 

If 1545 Atlantic accepts the Plan, then upon the Confirmation Date, but subject to 

the occurrence of the Effective Date, the two agreements, dated May 17, 2004, between the 

Debtor and 1545 Atlantic denominated a “Development Lease” and an “Occupancy Lease” shall 

be recharacterized as a single financing agreement for an unsecured loan from 1545 Atlantic to 

the Debtor, with the Debtor then having title to the related land and improvements known as the 

“East Building,” free and clear of liens, claims, charges, pledges, encumbrances, and/or interests 

of any kind of 1545 Atlantic, but subject to any valid liens and mortgages of other parties, 

including DASNY. 

In full satisfaction of any Claims of 1545 Atlantic based on those recharacterized 

agreements, 1545 Atlantic shall receive or retain:  (a) the $4,026,006.28 paid by the Debtor to 

1545 Atlantic prepetition; (b) the $500,000 “security deposit” paid by the Debtor to 1545 

Atlantic; (c) the $350,000 paid by the Debtor to 1545 Atlantic for the postpetition period through 

May 31, 2014 (or through such later date as such payments are made); (d) $25,000 per month 

from Debtor or DASNY’s designee (as applicable) for the period June 1, 2014 through May 31, 

2015; and (e) an Allowed General Unsecured Claim in Class 6 of $5,000,000. 

(b) Litigation Option. 

If 1545 Atlantic rejects the Plan, then 1545 Atlantic’s leases shall be either:  

(i) recharacterized as a disguised financing pursuant to this Plan or, if necessary, pursuant to an 

adversary proceeding in the Bankruptcy Court; or (ii)  rejected pursuant to the Plan and section 

365, and notwithstanding section 365(h), the East Building shall be assigned by the Debtor 

pursuant to section 363(b) and this Plan to DASNY’s designee free and clear of liens, claims, 

charges, pledges, encumbrances, and/or interests of any kind of 1545 Atlantic, but subject to any 

valid liens and mortgages of other parties, including DASNY.  In either case, 1545 Atlantic then 

shall receive or retain: (v) the $4,026,006.28 paid by the Debtor to 1545 Atlantic prepetition; 

(w) the $500,000 “security deposit” paid by the Debtor to 1545 Atlantic; (x) the $350,000 paid 

by the Debtor to 1545 Atlantic for the postpetition period through May 31, 2014 (or through such 

later date as such payments are made); (y) any payment(s) in amounts and at times determined 

by the Bankruptcy Court to be payable to 1545 Atlantic as adequate protection for any leasehold 

interest or respecting its rights under its side agreement with DASNY; and (z) an allowed 

General Unsecured Claim in Class 6 in an amount to be determined by the Bankruptcy Court.  

Pending resolution of 1545 Atlantic’s Claims and rights, the Debtor or the Reorganized Debtor, 

as applicable, shall continue to pay 1545 Atlantic $25,000 per month, with any such payment 

applicable to the post-Confirmation Date period to be:  (i) applied by 1545 Atlantic to any 

amounts determined by the Bankruptcy Court to be due; or (ii) paid by 1545 Atlantic to the 

Reorganized Debtor to the extent no such payments to 1545 Atlantic are required.  The Debtor’s 

causes of action and other rights concerning the East Building shall be assigned to the Disbursing 

Trustee. 
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5.6 General Unsecured Claims – Class 6. 

(a) Provisions Governing All Class 6 Claims 

All holders of Allowed General Unsecured Claims shall receive Pro Rata 

Distributions from all funds available from the Liquidating Trust after satisfaction of its fees, 

expenses, and other liabilities.  Certain Allowed Prepetition Medical Malpractice Claims also 

shall receive the additional treatment discussed below. 

Class 6 is entitled to vote.  DASNY’s Class 6 Claim shall be estimated for voting 

purposes at an agreed upon amount equal to DASNY’s deficiency Claims plus its unsecured 

Claims, with DASNY waiving any Distribution on such Allowed Class 6 Claim if Class 6 

accepts this Plan. 

(b) Covered Person Claims, i.e., Claims Against  

Covered Persons Related to Prepetition Medical Malpractice Claims. 

(i)  Treatment. 

A holder of an Allowed Prepetition Medical Malpractice Claim shall be treated as 

a holder of an Allowed Class 6 Claim and to the extent such holder is also: (i) a holder of a 

Covered Person Claim that: (A) would give rise to an Allowed Indemnification Claim by such 

Covered Person; and (B) is not covered by third party insurance; and (ii) does not make the 

Election as described in Section 6.1 of this Plan, shall also receive a Pro Rata Distribution by the 

Disbursing Trustee from the Covered Persons Fund, pursuant to the procedures and subject to a 

maximum amount per Allowed Prepetition Medical Malpractice Claim set forth in Section 

5.6(b)(ii), below. 

(ii)  Covered Persons Fund. 

The Covered Persons Fund shall be a separate fund established under the Plan for 

Distributions pursuant to this Section 5.6(b) to certain holders of a Covered Person Claim based 

on acts or omissions of such Covered Person prior to the Petition Date.  The Covered Persons 

Fund shall have substantially the following terms: 

(A) Total Amount.   

The Covered Persons Fund shall have aggregate funding of approximately 

$2,000,000 comprised of the following: 

(1) $750,000 from the IM Foundation; 

(2) $200,000 from the Debtor, primarily to fund costs and expenses 

allocable to the Covered Persons Fund;  

(3) Up to approximately $1,050,000 from doctors who elect to 

participate; and 
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(4) Any Claim against IMC filed by the Committee of Interns and 

Residents. 

(B) Criteria for Determining Amount of Doctor Contributions.   

To participate, a doctor (other than a resident or fellow) must contribute:  

(x) an amount equal to 7.5% of such doctor’s gross annual IMC salary as 

of the Effective Date (or if such doctor no longer is employed by IMC, 

such doctor’s annual salary at the time he or she left IMC), comprised of 

three equal payments (i.e., 2.5% each time) to be made on or before the 

90
th

 day after the Effective Date, and on the next two anniversaries of such 

90
th

 day; plus (y) on or before the 90
th

 day after the Effective Date, the 

amount listed below allocable to such doctor’s Risk Allocation; plus 

(z) $2,500 for each unsettled medical malpractice case pending against 

such doctor as of the Effective Date that would give rise to an Allowed 

Indemnification Claim against IMC by such doctor comprised of two 

installments (i.e., of $1,000 each) to be made on or before the 90
th

 day 

after the Effective Date, and on the next anniversary of such 90
th

 day as 

well as $500 to be paid on the second anniversary of such 90
th

 day.  The 

“Risk Allocation” for a doctor shall be as follows: 

(1) High Risk ($5,000) 

Surgeons 

Anesthesiologists 

OBGYN Attendings 

 

(2) Medium Risk ($2,500) 

Radiologists 

Medical Attendings (ER) 

Pulmonary Attendings 

GI Attendings 

 

(3) Low Risk ($1,000) 

Pediatricians 

Rehabilitation Attendings 

Podiatrists 

Pathologists 

Ophthalmologists 

Psychiatrists 

 

(iii)  Non-Participating Doctors 

Once it is determined which doctors have elected to contribute to the 

Covered Persons Fund, the Covered Persons Trust Monitor (as defined 
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below) will file with the Bankruptcy Court a document listing which IMC 

doctors have elected to contribute and which have not.  Prior to entry of 

the Confirmation Order, the Debtor will file such a list showing such 

elections as of the day immediately prior to such filing. 

(iv)  Allocation of Covered Persons Fund 

 

Recoveries from the Covered Persons Fund shall be Pro Rata based on:  

(a) the resolved amount of each Covered Person Claim; less (b) the sum 

of: (i) any prior payments on such claim other than from the Liquidating 

Trust; plus (ii) any amounts held in any escrow to satisfy such claim or a 

related Prepetition Medical Malpractice Claim based on a prior settlement; 

provided, however, that the recovery from the Covered Persons Fund on 

any Covered Person Claim (regardless of the number of Covered Persons 

involved) shall not exceed $100,000.00.  

(v)  Covered Persons Fund Monitor 

 

The “Covered Persons Fund Monitor” or “Monitor” shall be Richard 

Kanowitz or in the event of his unavailability, Michael Klein (each an 

attorney in the Cooley LLP firm who practices bankruptcy law and has 

represented certain medical malpractice claimants in the Chapter 11 Case 

and served as their representative on the Committee) and shall be subject 

to the following:  

(A) The Monitor shall ensure that Covered Persons who elect to 

participate actually make their contributions to the Covered Persons 

Fund and in that regard, shall have reasonable access to the books 

and records of the Disbursing Trustee to determine contributions 

required and made;  

(B) The Monitor shall select the mediators for Covered Person Claims, 

subject to the consent of the Liquidating Trustee, which consent may 

not be unreasonably withheld; 

(C) The Monitor shall facilitate the timely mediation or estimation of 

Covered Person Claims and/or Prepetition Medical Malpractice 

Claims through, inter alia, contacts with the mediation parties and 

development and/or tailoring of mediation procedures for resolution 

of each claim, including, without limitation, if agreed upon by the 

applicable parties, development of mediation procedures that vary 

from those set forth in the Plan on a case-by-case basis to help 

ensure fair resolution of the applicable claim; 

(D) The Monitor shall be entitled to review all deposits to and all 

disbursements from the Covered Persons Fund and shall be entitled 
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to reasonable access to any books and records of the Disbursing 

Trust in that regard; 

(E) The Monitor shall have such other duties as may be agreed upon by 

the Liquidating Trustee and the Monitor; and 

(F) The Monitor shall be paid at 90% of his standard hourly rate subject 

to a cap of $50,000 for the first year after the Effective Date and 

$25,000 per year thereafter. 

(vi)  Mediation Parties 

 

In addition to the Plan provisions governing mediations of Covered 

Persons Claims, the relevant Covered Person(s) shall not be listed as 

defendants. 

(vii)  Claims Estimation 

 

If a Covered Person Claim cannot be resolved through mediation, then 

such claim will be estimated by the District Court.  

(viii)  Sharing in Liquidating Trust 

 

For any Covered Person Claim resolved through mediation, only 50% of 

the mediated amount shall be utilized as the Allowed Class 6 Claim for 

purposes of obtaining Distributions from the Liquidating Trust based on 

the related Prepetition Medical Malpractice Claim.  Any Covered Person 

Claim based on a prepetition settlement or final judgment or based on a 

District Court estimation shall entitle the related Prepetition Medical 

Malpractice Claim to Distributions from the Liquidating Trust based on 

100% of that settlement, judgment, or estimation amount.  

Notwithstanding the prior sentences in this paragraph, the Liquidating 

Trustee may challenge any such claim amounts if there is a reasonable 

basis to challenge how such amount was determined.  

(ix)      Any release or injunction in the Plan protecting a Covered Person from 

Covered Person Claims shall not be enforceable by such Person if he or 

she fails to timely pay his of her obligations to the Covered Persons Fund; 

provided, however, the Covered Persons Fund Monitor may agree to 

reinstatement of such release and injunction if the applicable Covered 

Person makes an appropriate cure payment to the Covered Persons Fund.  

Notwithstanding the prior sentence, for those Covered Persons who have:  

(A) provided their name and address to the Monitor prior to the Effective 

Date; and (B) after any move post-Effective Date, provided an updated 

address to the Monitor within ten (10) days of such move, upon receipt of 

written notice by the Monitor of a Covered Person’s failure to comply 

with a contribution payment, the Covered Person shall have thirty (30) 
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days to cure such missed contribution payment.  At the Monitor’s 

discretion, any failure by a Covered Person to timely cure a missed 

contribution payment shall result in the revocation of the injunction, as set 

forth in 9.5(f) of this Plan, as to such Covered Person.  

(x)     If a lawsuit has not been commenced against a Covered Person on or 

before the Confirmation Date, then by electing to participate in the 

Covered Persons Fund, a Covered Person shall be deemed to have agreed 

to toll the statute of limitations as to any claim subject to the Covered 

Persons Claim injunction under the Plan and not time barred as of the 

Confirmation Date until all required contributions to the Covered Persons 

Fund under the Plan have been made by the applicable individual.  

(xi)  Costs 

 

The $200,000 of funding for the Covered Persons Fund from the Debtor 

shall be used first to fund: (a) administrative out of pocket costs of the 

Disbursing Trustee allocable to the Covered Persons Fund; (b) fees and 

expenses of mediators addressing Covered Persons Claims; and (c) fees 

and expenses of the Covered Persons Fund Monitor.  Any such funds 

remaining after all such obligations have been paid or provided for shall 

be available for Distributions on Covered Persons Claims. 

The amount and sources of funds to be provided for the Covered Persons Fund 

shall be binding on all holders of Prepetition Medical Malpractice Claims and all Covered 

Persons.  All payments from the Covered Persons Fund shall be made by the Disbursing Trustee. 

5.7 Existing Equity Interests – Class 7. 

Existing equity interests shall not receive or retain any distribution under this 

Plan. 

ARTICLE VI 

PROVISIONS CONCERNING RESOLUTION OF CLAIMS 

6.1 Resolution of Medical Malpractice Claims. 

(a) Election. 

No later than 90 days after the Effective Date, each holder of a Prepetition 

Medical Malpractice Claim or a Postpetition Medical Malpractice Claim for which a proof of 

claim was timely filed (or deemed timely filed) may make the Election to be granted relief from 

the automatic stay to litigate such holder’s Claim in state court provided that if such Election is 

made, then:  (i) any recovery on such Claim shall be limited to available third party insurance, if 

any; (ii) such holder shall not otherwise receive a Distribution hereunder or any payments based 

on any related Covered Person Claim; and (iii) such holder shall thereby release each Covered 
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Person from any liability on a related Covered Person Claim except to the extent of available 

third party insurance (i.e., insurance held by a Covered Person) respecting such Covered Person. 

(b) No Election. 

If a holder of a Prepetition Medical Malpractice Claim or a Postpetition Medical 

Malpractice Claim for which a proof of claim was timely filed (or deemed timely filed) does not 

make the Election on or before 90 days after the Effective Date, then such Claim shall be 

submitted for resolution through mediation, pursuant to the Mediation Procedures in Section 6.2 

of this Plan.  If mediation does not resolve such Claim, then such Claim shall be estimated 

pursuant to section 502(c) of the Bankruptcy Code together with any indemnification, vicarious, 

or other liability asserted against the Debtor related to such Claim respecting any Covered 

Person;  provided, however, that the holder of such Claim may affirmatively opt out from having 

its Claim so estimated by filing with the Bankruptcy Court an opt out request within 90 days of 

the Effective Date.  For the avoidance of doubt, nothing in this Section 6.1(b) shall permit a 

holder of a Prepetition Medical Malpractice Claim or a Postpetition Medical Malpractice Claim 

for which a proof of claim was timely filed (or deemed timely filed) to pursue claims or causes 

of action against Covered Persons otherwise protected by the Covered Person Claims Injunction. 

6.2 Mediation. 

(a) Selection of Mediator. 

The Disbursing Trustee shall select the mediator (the “Postpetition Mediator”) 

for each Postpetition Medical Malpractice Claim.  Upon a determination there will be sufficient 

funds available for Distributions on Allowed Class 6 Claims to warrant mediation and that each 

applicable Prepetition Medical Malpractice Claim cannot be settled at that time without 

mediation, the Liquidating Trustee shall select a mediator or mediators (the “Class 6 Mediator,” 

and together with the Postpetition Mediator, the “Mediator”) without further order of the Court.   

(b) Costs. 

Each Mediator shall charge its standard hourly rate for services of this kind.  The 

Mediator’s fees and expenses incurred in connection with each mediation session shall be the 

joint responsibility of (i) the Liquidating Trust or the Disbursing Trustee, as applicable, and 

(ii) the applicable Claim holder.  If the (i) Liquidating Trust or the Disbursing Trustee, as 

applicable, or (ii) any Claim holder fails to appear for a scheduled mediation session without 

giving five (5) days written notice, the party failing to appear shall be responsible for 100% of 

the costs for that mediation session, including attorneys’ fees, if any. 

(c) Mediation Procedures. 

The Mediator shall have the duty and authority to establish reasonable and 

practical mediation procedures and shall have sole authority to set the date, time, and location of 

mediation sessions for each Claim subject to mediation.  The Mediator, with the consent of the 

Liquidating Trustee or the Disbursing Trustee, as applicable, shall select the order in which 

Claims will be presented to the Mediator.  For the avoidance of doubt, nothing shall preclude the 

Liquidating Trustee or the Disbursing Trustee, as applicable, from attempting to resolve a Claim 
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outside of a mediation session (including, without limitation, by the Disbursing Trustee offering 

a settlement payment). 

(d) Notice. 

As soon as practicable after the selection of the Mediator for a particular Claim, 

the Mediator shall serve notice on the holder of the Claim subject to mediation and the 

Liquidating Trustee or the Disbursing Trustee, as applicable, advising that such Claim is subject 

to mediation.  The notice shall contain procedures applicable to the mediation sessions, including 

timing for submission of documents or statements by the parties.  After such service, the 

Mediator shall confer with each Claim holder and the Liquidating Trustee or the Disbursing 

Trustee, as applicable, and/or their respective representatives to schedule mediation sessions.  

Once mediation sessions are scheduled by the Mediator (in its sole discretion), the Mediator shall 

serve notice of the date, time, and location of mediation sessions on the applicable Claim holder 

and the Liquidating Trustee or the Disbursing Trustee, as applicable. 

(e) Mediation Sessions. 

Any party may be represented at a mediation session by legal counsel at such 

party’s cost and expense, although legal counsel shall not be required for mediation. The 

Mediator shall meet with the parties or their representatives, individually and jointly, for a 

conference or series of conferences, as determined by the Mediator.  Notwithstanding the prior 

two sentences, given the release and injunction contained in this Plan in favor of Covered 

Persons, any involvement by a Covered Person in the mediation shall be limited to assisting the 

Mediator in making a determination and, therefore, shall be for information purposes only.  The 

Mediator shall report any willful failure to attend or participate in good faith in the mediation 

sessions to the Bankruptcy Court, which may result in the imposition of sanctions by the 

Bankruptcy Court.  The Mediator shall have no obligation to make written comments or 

recommendations regarding settlement. 

(f) Settlements. 

A Prepetition Medical Malpractice Claim resolved pursuant to mediation shall be 

treated as an Allowed Class 6 Claim pursuant to Section 5.6 of this Plan.  A Postpetition Medical 

Malpractice Claim resolved pursuant to mediation shall be satisfied as set forth in Section 4.2 of 

this Plan.   

(g) Confidentiality. 

Any statements made by the Mediator, any Claim holder, the Reorganized Debtor, 

the Liquidating Trustee, the Disbursing Trustee, any Covered Person, their respective 

representatives, or any other Person during the Mediation process shall not be divulged to the 

Court or any third party.  Any reports, records, or other documents received or made by the 

Mediator shall be confidential.  The Mediator shall not be compelled to divulge such records or 

testify in regard to the Mediation in connection with any other proceeding. 
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(h) Prepetition Medical Malpractice Claims  

that Are the Subject of Prepetition Settlement Agreements 

Notwithstanding anything in Section 6.1 or this Section 6.2, Prepetition Medical 

Malpractice Claims that are the subject of prepetition settlement agreements will be allowed 

based on such settlement amounts, less a credit for any amounts already paid or held in escrow 

under such settlement. 

6.3 Release of Indemnification Claims Related to Medical Malpractice Claims. 

Each holder of an Allowed Indemnification Claim concerning a Prepetition or 

Postpetition Medical Malpractice Claim shall be deemed to have waived and released any such 

Indemnification Claim in exchange for the benefit of the Covered Person Claims Injunction in 

Section 9.5(f) of this Plan. 

6.4 Objections to Claims. 

Unless otherwise ordered by the Bankruptcy Court, objections to Claims shall be 

filed and served on the applicable holder of any such Claim not later than 180 days after the later 

to occur of:  (a) the Effective Date; and (b) the filing of the relevant Claim.  Such time period 

may be extended by the Bankruptcy Court. 

After the Confirmation Date, only DASNY, the Disbursing Trustee, DASNY’s 

designee, the Debtor (only to the Effective Date), and the Reorganized Debtor shall have the 

authority to file, settle, withdraw, or litigate to judgment objections to Claims, except that after 

the Effective Date, the Liquidating Trust will have such authority as to Class 6 Claims.  From 

and after the Effective Date, only the Disbursing Trustee, DASNY, DASNY’s designee, the 

Reorganized Debtor, or the Liquidating Trustee (as applicable) may settle any Disputed Claim 

without Bankruptcy Court approval.   

6.5 Late Filed Claims 

A Claim filed after any applicable Bar Date shall be deemed Disallowed and 

expunged in its entirety without further order of the Bankruptcy Court or any action being 

required on the part of the Debtor (until the Effective Date), the Disbursing Trustee, DASNY, 

DASNY’s designee, the Reorganized Debtor, or the Liquidating Trust (as applicable) unless the 

Person or entity seeking to file such untimely Claim has received Bankruptcy Court authority to 

do so. 

6.6 Amendments to Claims. 

After the Confirmation Date, a Claim for which an applicable Bar Date, if any, 

has passed may not be filed or amended without the authorization of the Bankruptcy Court.  

Unless otherwise provided herein, or otherwise consented to by the Debtor (until the Effective 

Date), the Disbursing Trustee, DASNY, DASNY’s designee, the Reorganized Debtor, or 

Liquidating Trust (as applicable), any Claim or amendment to a Claim filed after the 

Confirmation Date shall be deemed Disallowed in full and expunged without any action by the 

Debtor, the Disbursing Trustee, DASNY, DASNY’s designee, the Reorganized Debtor, or 
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Liquidating Trust (as applicable) unless the holder of such Claim has obtained Bankruptcy Court 

authorization for such filing. 

6.7 Estimation of Claims. 

The Debtor (until the Effective Date), the Disbursing Trustee, DASNY, 

DASNY’s designee, the Reorganized Debtor, or the Liquidating Trustee (solely as to Class 6 

Claims), as applicable, may, at any time, request that the Bankruptcy Court estimate any Claim 

not expressly Allowed under this Plan and otherwise subject to estimation under section 502(c) 

of the Bankruptcy Code.  The Bankruptcy Court shall retain jurisdiction to estimate any such 

Claim pursuant to section 502(c).  If the Bankruptcy Court estimates any contingent or 

unliquidated Claim, that estimated amount would constitute either:  (a) the Allowed amount of 

such Claim; or (b) a maximum limitation on such Claim, in which case the Debtor (until the 

Effective Date), the Disbursing Trustee, DASNY, DASNY’s designee, the Reorganized Debtor, 

or the Liquidating Trustee (as applicable) may elect to pursue supplemental proceedings to 

object to the ultimate Allowed amount of such Claim, to be determined by the Bankruptcy Court.  

Claims may be estimated and subsequently compromised, settled, withdrawn, or resolved by any 

mechanism approved by the Bankruptcy Court. 

6.8 I M Foundation Settlement. 

The Claims of the I M Foundation against the Debtor and the claims of the Debtor 

against the I M Foundation shall be resolved as follows upon the Effective Date:  (a) each of I M 

Foundation and the Debtor shall release each other and each other’s respective officers, directors, 

members, trustees, employees, advisors, and attorneys, each in its capacity as such, for any and 

all claims arising prior to the Confirmation Date, including, without limitation, the I M 

Foundation’s $4.3 million Administrative Claim as asserted in Docket No. 1043, except for the 

right to enforce their respective obligations under this Plan; (b) the I M Foundation shall transfer 

to the Reorganized Debtor or DASNY’s designee the I M Foundation’s ownership interest in the 

two lots (Block 1705, Lots 58 and 62) adjacent to the Debtor’s Hospital facility at 1545 Atlantic 

Avenue that are owned by I M Foundation; (c) the I M Foundation shall contribute $750,000 and 

any contingent right to any portion of the $200,000 previously contributed by the I M Foundation 

to the Indemnity Reserve Fund to the Covered Persons Fund solely to be used to fund a portion 

of the amounts available under this Plan to holders of Allowed Prepetition Medical Malpractice 

Claims in exchange for their release of Covered Person Claims under this Plan; and (d) the 

Debtor shall transfer to the I M Foundation the Debtor’s ownership interests in the real properties 

and improvements located at 276 and 278 Nostrand Avenue, Brooklyn, New York and 515 

Herkimer Street, Brooklyn, New York.  Each transfer of real estate pursuant to this section shall 

be by quit claim deed, be without representation or warranty, and be “as is, where is”. 

6.9 Plan as a Settlement. 

Pursuant to Bankruptcy Rule 9019 and Bankruptcy Code section 1123, and in 

consideration for the classifications, distributions, and other benefits provided under this Plan, 

the provisions of this Plan shall constitute a good faith compromise and settlement of all Claims 

and controversies resolved pursuant to this Plan whether known or unknown, foreseen or 

unforeseen, asserted or unasserted, by or against any Released Party or holder of a Claim, arising 
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out of, relating to, or in connection with the business or affairs of or transactions with the Debtor.  

The entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval of each of 

the foregoing compromises and settlements, and all other compromises and settlements provided 

for in this Plan, and the Bankruptcy Court’s findings shall constitute its determination that such 

compromises and settlements are in the best interests of the Debtor and its Estate, creditors, and 

other parties-in-interest, and are fair, equitable and within the range of reasonableness.  The 

provisions of this Plan, including, without limitation, the release, injunction, exculpation, and 

compromise provisions, are mutually dependent and non-severable. 

ARTICLE VII 

MEANS OF EXECUTION OF THIS PLAN 

7.1 Corporate Action. 

On the Effective Date, the Debtor shall continue to exist as the Reorganized 

Debtor, with all of the powers of a non-profit corporation under applicable law.  The adoption of 

any new or amended and restated certificate of incorporation and by-laws and the other action 

provided for under this Plan for the Debtor or the Reorganized Debtor, as the case may be, shall 

be deemed to have occurred and be authorized and approved in all respects, without any 

requirement for further action by trustees of the Debtor or the Reorganized Debtor.  The 

Confirmation Order shall provide that it establishes conclusive authority, and evidence of such 

authority, required for the Debtor and the Reorganized Debtor to undertake any and all actions 

required to implement or contemplated by this Plan, including without limitation, appointment of 

the Liquidating Trustee as selected pursuant to Section 7.4(b).  Thus, no Board vote shall be 

required with respect thereto. 

7.2 Post-Effective Date Board of Trustees. 

As of the Effective Date, the current Board of Trustees of the Debtor shall be 

dissolved and shall be replaced by New Board members for the Reorganized Debtor who shall be 

identified in a Plan Supplement filed with the Court for consideration in connection with 

confirmation of this Plan. 

7.3 Post-Effective Date Management. 

The Reorganized Debtor’s Post-Effective Date Management shall consist of the 

following: 

(a) Temporary Operator. 

Commencing on the Effective Date, IMC’s new CRO, Melanie Cyganowski, shall 

be IMC’s Temporary Operator.  The Temporary Operator shall operate the Reorganized Debtor, 

including the Hospital and Clinics.  On behalf of the Reorganized Debtor, the Temporary 

Operator shall implement this Plan and the work plan approved by DOH (the “Work Plan”).  

Pursuant to the Work Plan, the Hospital shall be reorganized.  The Work Plan may include the 

expansion, reduction, restructuring, reorganization, cessation, or transfer of operations and 
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services.  The Work Plan shall conform to the goals set forth in New York’s Delivery System 

Reform Incentive Payment (“DSRIP”) Plan, which include reducing preventable hospitalizations 

and emergency department visits while increasing both the quality and delivery of healthcare to 

patients and their communities.  More information is available at 

http://www.health.ny.gov/health_care/medicaid/redesign/delivery_system_reform_incentive_pay

ment_program.htm. 

(b) Post-Effective Date CEO. 

On the Effective Date, Steven Korf, shall be the Reorganized Debtor’s Chief 

Executive Officer. 

(c) Post Effective Date CFO. 

On the Effective Date, the Reorganized Debtor’s Chief Financial Officer shall be 

Robert Mariani. 

 

7.4 The Liquidating Trust and Liquidating Trustee 

(a) The Liquidating Trust. 

As of the Effective Date, the Liquidating Trust shall be established and receive 

the following IMC assets:  (i) $1,200,000 in Cash to be paid from funds provided by DASNY to 

the Debtor from the DIP Facility; (ii) the right to pursue on behalf of the Debtor’s Estate the 

following causes of action of IMC:  (A) any causes of action against (1) Kurron Shares of 

America, Inc., including without limitation, for the return of any prepetition or postpetition fees, 

not released under the Stipulation and Order, dated May 3, 2013 [Docket No. 446] or (2) any 

officer of the Debtor, other than Robert Mariani, provided to the Debtor by Kurron Shares of 

America, Inc., but solely to the extent any such cause of action against any such officer would be 

satisfied by insurance; (B) any causes of action not released under the Plan identified in the Plan 

Supplement; and (C) the avoidance actions (i.e., actions under chapter 5 of the Bankruptcy Code) 

identified in the Plan Supplement; (iii) IMC’s interests in the real properties located at 38 and 40 

Ralph Avenue, Brooklyn, New York; and (iv) reasonable and free use of and access to 

reasonable space in the Hospital for administrative purposes until March 31, 2015, subject to the 

ability of the Reorganized Debtor to operate the Hospital and bearing in mind any operations of 

the Hospital in that space; provided, however, that after reasonable notice, the Reorganized 

Debtor or DASNY’s designee (as applicable) shall be able to move or evict the Liquidating Trust 

from any such space to the extent necessary in the business judgment of the Reorganized Debtor 

or DASNY’s designee (as applicable).  Additionally, after payment in full or provision for 

payment in full (as determined by the Disbursing Trustee or further order of the Bankruptcy 

Court) of all Allowed Administrative Claims (other than Postpetition Medical Malpractice 

Claims), Priority Claims, Priority Tax Claims, Fee Claims, Other Secured Claims, East Building 

Claims treated in Class 5, and Cure Amounts, as well as fees and expenses of the Disbursing 

Trust and conditioned upon payment of the amounts due from the Debtor under the Plan to the 

Liquidating Trust ($1,200,000) and Covered Persons Fund ($200,000), any amounts remaining 

in the Backstop Reserve up to $2 million and up to an aggregate of an additional $1 million 

remaining in any other Reserve (except for the Reserve for Postpetition Medical Malpractice 
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Claims) shall be transferred to the Liquidating Trust for Distributions on Allowed Class 6 

Claims. 

The Liquidating Trust shall be responsible for:  (i) liquidation and investment of 

those assets; (ii) resolution of all Class 6 Claims to be satisfied by the Liquidating Trust; 

(iii) pursuit of any causes of action assigned to the Liquidating Trust; (iv) making any and all 

Distributions by the Liquidating Trust provided for in this Plan; and (v) the Liquidating Trust’s 

administration and payment of the Liquidating Trustee fees and expenses.  The fees and 

expenses of the Liquidating Trust shall be satisfied solely out of the net proceeds from the 

Liquidating Trust’s assets.  Such fees and expenses shall be fully paid or reserved for prior to the 

Liquidating Trust making Distributions.  The Bankruptcy Court shall retain jurisdiction to review 

such fees and expenses if challenged.  Additionally, if Class 6 rejects the Plan, then:  (i) no 

Distribution may be made from the Liquidating Trust on Allowed Class 6 Claims unless and 

until the Disbursing Trustee has determined there are sufficient funds otherwise available or 

reserved under the Plan for all Allowed Administrative Claims and Allowed Claims in Classes 1, 

2, and 3; and (ii) if there are not sufficient funds otherwise available, then any funding available 

for Distribution from the Liquidating Trust shall be used to satisfy such Allowed Claims. 

(b) The Liquidating Trustee. 

On the Effective Date, the Liquidating Trustee shall be appointed by the 

agreement of the Debtor and the Creditors’ Committee, or if no agreement is reached, by 

majority vote of the Debtor, the Creditors’ Committee, and DASNY, with each such entity 

holding one vote, subject to the approval of the Bankruptcy Court.  The Liquidating Trustee shall 

be bonded in the amount of 150% of Cash in the Liquidating Trust.  The Liquidating Trustee 

shall be entitled to seek such orders, judgments, injunctions, and rulings from the Bankruptcy 

Court, in addition to those specifically listed herein, as may be necessary to carry out the 

intentions and purposes, and to give full effect to, the Liquidating Trust Agreement.  The 

Liquidating Trustee shall have the responsibilities specified in this Plan and the Liquidating 

Trust Agreement.  The Bankruptcy Court shall retain jurisdiction to enter orders, judgments, 

injunctions, and rulings concerning the Liquidating Trust, including in any causes of action the 

Liquidating Trust may bring or continue.  The Liquidating Trust shall pursue those claims, 

rights, and causes of action assigned to the Liquidating Trust in accordance with the Liquidating 

Trust’s best interests and applicable fiduciary duties.  In performing its functions, the Liquidating 

Trustee shall retain and have the benefit of the Debtor’s attorney/client privilege for all matters 

that previously were handled by the Debtor. 

7.5 The Disbursing Trust and Disbursing Trustee. 

(a) The Disbursing Trust. 

All funds to be held by the Disbursing Trustee and all causes of action to be 

pursued by the Disbursing Trustee pursuant to the Plan shall be assigned to the Disbursing Trust.   

(b) The Disbursing Trustee. 

The Disbursing Trustee shall be appointed on or before the Effective Date.  The 

Person appointed to be the Disbursing Trustee shall be acceptable to DASNY in its sole 
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discretion.  The Disbursing Trustee shall make Distributions on all Allowed Claims, except 

Distributions from the Liquidating Trust on Allowed Class 6 Claims, from funds held in the 

Reserves established pursuant to this Plan and perform such other functions and make such other 

payments pursuant to this Plan.  In performing its functions, the Disbursing Trustee shall retain 

and have the benefit of the Debtor’s attorney/client privilege for all matters that previously were 

handled by the Debtor.  Any causes of action preserved for the Reorganized Debtor under this 

Plan or in a Plan Supplement may be pursued by the Disbursing Trustee and the Disbursing 

Trustee may distribute any related proceeds in accordance with the Plan.  Once all Claims, other 

than Class 6 Claims, Postpetition Medical Malpractice Claims, and the Disbursing Trustee’s fees 

and expenses, have been paid or reserved for in full, any excess shall become the property of 

DASNY’s designee. 

Notwithstanding anything in this Plan to the contrary, the amount, if any, by 

which: (a)  the sum of (i) the remainder left in any Reserve after payment in full of all Allowed 

Claims or Plan obligations covered by such Reserve plus (ii) the aggregate amount of such 

payments; exceeds (b) the minimum amount to be deposited into such Reserve as provided in the 

Confirmation Order shall be paid to DASNY’s designee unless and solely to the extent 

DASNY’s designee, in its sole discretion, agrees in writing that the Disbursing Trustee may use 

such excess funds for payment of obligations of the Disbursing Trust. 

7.6 Additional Sources of Plan Funding. 

In the unlikely event sufficient funding is not otherwise available or reserved for 

payment in full of any subset of Allowed Administrative Claims or Allowed Claims in Classes 1, 

2, and 3 under this Plan or for any other Plan funding obligation of the Disbursing Trust (other 

than for Postpetition Medical Malpractice Claims), then additional funds for payment of such 

Allowed Claims or obligations shall be available from the following sources in the following 

order of priority: 

(a) excess funds available from any Reserve for any other subset of 

Allowed Administrative Claims or Allowed Claims in Classes 1, 2, or 

3 or for any other Plan funding obligations of the Disbursing Trust; 

(b) net proceeds (other than from setoff or recoupment) from any of the 

Debtor’s avoidance actions or other causes of action that are retained 

by the Reorganized Debtor; and 

(c) if Class 6 rejects this Plan, funds that otherwise would have been 

available from the Liquidating Trust for Distributions on Allowed 

Class 6 Claims. 

7.7 Use of Restricted Funds. 

Notwithstanding any applicable restrictions or limitations established by a grantor 

or under state law, as of the Effective Date, all restricted funds held by the Debtor (i.e., charitable 

contributions to IMC or a predecessor as to which the party making the bequest placed a 

restriction on use related to providing health care services) may be used by the Reorganized 

Debtor with the sole limitation that such restricted funds may be used solely for the provision of 
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healthcare in IMC’s community, and without the necessity for any further notice or approval of 

the Bankruptcy Court and/or any other court and notwithstanding any applicable state or other 

statute, case law, or regulation. 

7.8 New Bar Dates for Filing Certain Claims. 

(a) Fee Claims Filing Deadline.   

All applications for payment of Fee Claims that accrued on or before the 

Confirmation Date must be filed with the Bankruptcy Court by the date that is thirty (30) days 

after the Effective Date (or, if such date is not a Business Day, by the next Business Day 

thereafter).  Any Person that fails to file such an application on or before such date shall be 

forever barred from asserting such Claim against the Debtor, the Reorganized Debtor, the 

Disbursing Trustee, DASNY, DASNY’s designee, or the Liquidating Trust (as applicable), or its 

property and the holder thereof shall be enjoined from commencing or continuing any action, 

employment of process, or act to collect, offset or recover such Claim. 

Requests for payment of Fee Claims incurred after the Confirmation Date may be 

included in such applications or otherwise be made within a reasonable period after incurrence.  

(b) Other Administrative Claims Bar Date. 

Requests for payment of Administrative Claims, other than Fee Claims and 

Postpetition Medical Malpractice Claims, for which a Bar Date was not previously established or 

established by this Plan must be filed no later than thirty (30) days after service of notice of entry 

of the Confirmation Order, or such later date as may be established by order of the Bankruptcy 

Court.  Holders of Administrative Claims that do not file such requests by the applicable Bar 

Date shall be forever barred from asserting such Claims against DASNY, DASNY’s designee, 

the Debtor, the Reorganized Debtor, or the Liquidating Trust (as applicable), any successor 

thereto, and the holder of any such Claim shall be enjoined from commencing or continuing any 

action, employment of process or act to collect, offset, or recover any such Administrative 

Claim. 

(c) Extended Bar Date for Prepetition Medical  

Malpractice Claims Concerning Which Related  

Covered Person Claims Will Be Released Under This  

Plan and Bar Date for Postpetition Medical Malpractice Claims. 

Each Person that asserts a Prepetition Medical Malpractice Claim or Postpetition 

Medical Malpractice Claim must file proof of such Claim so that it is actually received by the 

Debtor’s Claims Agent on or before 5:00 p.m. on the date that is ninety (90) days after the 

Effective Date unless such a proof of claim already was timely filed in the Chapter 11 Case.  

Each Person that holds such a Claim and who is required, but fails, to file a proof of claim on or 

before such deadline, shall:  (i) be forever barred, estopped, and permanently enjoined from 

asserting such Claim (or filing a proof of claim with respect thereto); (ii) release any Covered 

Person, its successors, and properties from any and all indebtedness and/or liability respecting 

any Covered Person Claim related to such Medical Malpractice Claim and be subject to the 

Covered Person Claim Injunction in Section 9.5(f) of this Plan; (iii) not be permitted to 

Case 1-12-48226-cec    Doc 1157-1    Filed 06/11/14    Entered 06/11/14 15:35:03Case 1-12-48226-cec    Doc 1158    Filed 06/11/14    Entered 06/11/14 15:50:18



 

29 

participate in any Distribution under this Plan on account of such Prepetition or Postpetition 

Medical Malpractice Claim or Covered Person Claim; and (iv) not be entitled to receive any 

further notice in the Chapter 11 Case regarding such Claim.  The Monitor in consultation with 

the Reorganized Debtor and Disbursing Trustee, as applicable, shall provide notice of such Bar 

Dates by publication, with the costs of such publication notice to be paid from the Covered 

Persons Fund. 

(d) Bar Date for Lease and Contract Rejection Claims. 

The Bar Date for Claims based on leases and contracts rejected pursuant to this 

Plan is covered by Section 10.3 of this Plan. 

7.9 General Claims Distribution Mechanics. 

(a) Distributions Only on Allowed Claims.  Notwithstanding anything herein 

to the contrary, no Distribution shall be made on account of a Disputed 

Claim until such Disputed Claim becomes an Allowed Claim.   

(b) No Recourse.  No Claim holder shall have recourse to the Disbursing 

Trustee, DASNY, DASNY’s designee, the Reorganized Debtor, or the 

Liquidating Trust (or any property thereof), other than regarding 

enforcement of rights or entitlement to Distributions hereunder. 

(c) Method of Cash Distributions.  Any Cash payment to be made pursuant to 

this Plan will be in U.S. dollars and may be made by draft, check, or 

wire transfer, in the sole discretion of the Disbursing Trustee, the 

Debtor, DASNY, DASNY’s designee, the Reorganized Debtor, or the 

Liquidating Trustee (as applicable), or as otherwise required or provided 

in any relevant agreement or applicable law. 

(d) No Distributions on Non-Business Days.  Any payment or Distribution 

due on a day other than a Business Day may be made, without interest, 

on the next Business Day. 

(e) No Distribution in Excess of Allowed Amount of Claim.  Notwithstanding 

anything to the contrary contained herein, no holder of an Allowed 

Claim shall receive respecting such Claim aggregate Distributions in 

excess of the Allowed amount of such Claim. 

(f) Disputed Payments.  If any dispute arises as to the identity of a holder of 

an Allowed Claim who is to receive any Distribution, the Debtor, the 

Disbursing Trustee, DASNY, DASNY’s designee, the Reorganized 

Debtor, or the Liquidating Trustee (as applicable), may, in lieu of 

making such Distribution to such Person, make such Distribution into a 

segregated account until the disposition thereof shall be determined by 

Court order or by written agreement among the interested parties. 
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(g) Unclaimed Property.  The Disbursing Trustee, the Debtor, DASNY, 

DASNY’s designee, the Reorganized Debtor, or the Liquidating Trust 

(as applicable) shall hold any Unclaimed Property (and all interest, 

dividends, and other distributions thereon), for the benefit of the holder 

of the Claim entitled thereto under this Plan.  At the end of 180 days 

following the relevant Distribution Date of the applicable Distribution, 

the holder(s) of Allowed Claims to that point entitled to Unclaimed 

Property held pursuant to this Plan shall be deemed to have forfeited 

such property, whereupon all right, title, and interest in and to such 

property shall immediately and irrevocably be retained by the 

Disbursing Trustee, DASNY, DASNY’s designee, the Reorganized 

Debtor, or the Liquidating Trust, as applicable, and such holder(s) shall 

cease to be entitled thereto.  The Disbursing Trustee, the Debtor, 

DASNY, DASNY’s designee, the Reorganized Debtor, or the 

Liquidating Trustee (as applicable) shall have no obligation to attempt to 

locate any holder of an Allowed Claim other than by reviewing the 

Debtor’s books and records, proofs of Claim filed against the Debtor, or 

relevant registers maintained for such Claims. 

(h) Distribution Minimum.  None of the Disbursing Trustee, the Debtor, 

DASNY, DASNY’s designee, the Reorganized Debtor, or the 

Liquidating Trust (as applicable) shall be obligated to make a 

Distribution of less than $20.00 in Cash, until the final Distribution on a 

Claim. 

(i) Creditor Information.  Each holder of an Allowed Claim shall be required 

to provide to the Debtor (before the Effective Date) or the Disbursing 

Trustee or Liquidating Trustee (as applicable after the Effective Date) 

with:  (i) written notice of any change of address; and (ii) such holder’s 

federal I.D. number.  No Distribution shall be required to be made under 

this Plan absent receipt by the Debtor, Liquidating Trustee, or 

Disbursing Trustee (as applicable) of such information. 

7.10 Withholding Taxes. 

Any federal or state withholding taxes or other amounts required to be withheld 

under any applicable law shall be deducted and withheld from any Distributions.  All Persons 

holding Claims shall be required to provide any information necessary to effect the withholding 

of such taxes.  Notwithstanding any other provision herein, each holder of an Allowed Claim that 

is to receive a Distribution of Cash as set forth herein shall have the sole and exclusive 

responsibility for satisfaction and payment of any tax obligations imposed by any governmental 

unit, including income, withholding, and other tax obligations, on account of such Distribution. 

7.11 Exemption from Certain Transfer Taxes. 

To the fullest extent permitted by applicable law, all sale transactions 

consummated by the Debtor and approved by the Bankruptcy Court on and after the 
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Confirmation Date through and including the Effective Date, including transfers effectuated 

hereunder by the sale by the Debtor of any owned property pursuant to section 363(b) or 

1123(b)(4) of the Bankruptcy Code, by any assumption, assignment, and/or sale by the Debtor of 

its interests in unexpired leases of non-residential real property or executory contracts pursuant 

to section 365(a) of the Bankruptcy Code, and by the creation, modification, consolidation or 

recording of any mortgage pursuant to the terms hereof or ancillary documents, shall constitute a 

“transfer under a plan” within the purview of section 1146 of the Bankruptcy Code, and shall not 

be subject to any stamp, real estate transfer, mortgage recording, or similar tax. 

7.12 Setoffs and Recoupments. 

The Disbursing Trustee, DASNY, DASNY’s designee, the Reorganized Debtor, 

or the Liquidating Trustee (as applicable) may, pursuant to section 553 of the Bankruptcy Code 

or applicable non-bankruptcy law, set off and/or recoup against any Allowed Claim, and the 

distributions to be made pursuant to this Plan on account of such Allowed Claim, any and all 

claims, rights, and causes of action the Disbursing Trustee, DASNY, DASNY’s designee, the 

Reorganized Debtor, or the Liquidating Trustee (as applicable) may hold against the holder of 

such Allowed Claim after the Effective Date (with the Disbursing Trustee, DASNY, DASNY’s 

designee, the Reorganized Debtor, or the Liquidating Trust being able to exchange setoff and/or 

recoupment rights without prejudice to the Estate’s rights of setoff or recoupment).  Neither the 

failure to effect a setoff or recoupment nor the allowance of any Claim under this Plan shall 

constitute a waiver or release by the Debtor, the Disbursing Trustee, DASNY, DASNY’s 

designee, the Reorganized Debtor, or the Liquidating Trust (as applicable) of any and all claims, 

rights, and causes of action that either may possess against such holder. 

7.13 Insurance Preservation and Proceeds. 

Nothing contained herein, including any releases, shall diminish or impair the 

enforceability of any policies of insurance that cover claims against the Debtor or any other 

Person. 

ARTICLE VIII 

CONDITIONS PRECEDENT 

8.1 Conditions Precedent to Confirmation. 

Confirmation of this Plan is subject to the following conditions having been 

satisfied or waived: 

(i)  entry of the Confirmation Order, which shall be in form and substance 

satisfactory to the Debtor and DASNY; 

(ii)  availability of and binding commitments to provide funding for 

consummation of this Plan, including the following: 
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(A) the Reserves approved by the Bankruptcy Court to be reserved for 

payment by the Disbursing Trustee of its fees and expenses as well 

as all Allowed Administrative Claims (including Postpetition 

Medical Malpractice Claims) and all Allowed Claims in each of 

Classes 1, 2, and 3 as well as all other Plan funding obligations of 

the Disbursing Trust;  

(B) the $1,200,000 of funding for the Liquidating Trust to be provided 

by DASNY to the Debtor pursuant to the DIP Facility for transfer 

to the Liquidating Trust on the Effective Date; and 

(C) the initial funding for the Reorganized Debtor to be provided by 

DASNY pursuant to an exit financing facility unless alternative 

funding for such purpose is available; and 

(iii)  the New Board for the Reorganized Debtor shall have been selected. 

8.2 Conditions Precedent to the Effective Date. 

The occurrence of the Effective Date is subject to the following conditions having 

been satisfied or waived: 

(i)  the Confirmation Order in form and substance acceptable to the Debtor and 

DASNY shall have been entered and shall have become a Final Order; 

(ii)  the Debtor shall have received all authorizations, consents, regulatory 

approvals, rulings, or documents necessary to implement this Plan; 

(iii)  either DASNY, on behalf of DASNY’s designee, or the Reorganized Debtor 

(as applicable), and each of the following shall have agreed in writing to 

resolve, or the Bankruptcy Court shall have resolved, any remaining disputes 

with and concerning: 

 counterparties as to the terms of material real property leases 

to be assumed by DASNY’s designee or by the Reorganized 

Debtor; 

 counterparties as to the terms of material executory 

contracts to be assumed by the Reorganized Debtor; 

 critical vendors as to credit terms for the Reorganized 

Debtor; 

 the United States Secretary of Health and Human Services, 

as to the amount of liabilities assumed by the Reorganized 

Debtor respecting the Debtor’s operator agreements; 

Case 1-12-48226-cec    Doc 1157-1    Filed 06/11/14    Entered 06/11/14 15:35:03Case 1-12-48226-cec    Doc 1158    Filed 06/11/14    Entered 06/11/14 15:50:18



 

33 

 CIR, 1199, NYSNA, and any other counterparty as to the 

terms of its respective collective bargaining agreement, 

employee pension and benefit agreements, or other related 

and analogous agreements; 

 applicable parties respecting each other material matter set 

forth herein that is to be agreed upon; and 

(iv)  all requisite funding then due to the Liquidating Trust, Disbursing Trustee, 

Debtor, or Reorganized Debtor shall have been provided or be the subject of 

a binding commitment. 

8.3 Waiver of Conditions Precedent. 

Other than the requirement that the Confirmation Order must be entered, which 

cannot be waived, the requirement that a particular condition be satisfied may be waived in 

whole or part by the Debtor, with the prior written consent of DASNY, without notice and a 

hearing, and the Debtor’s benefits under the “mootness doctrine” shall be unaffected by any 

related provision hereof.  The failure to satisfy or waive any condition may be asserted by the 

Debtor regardless of the circumstances giving rise to the failure of such condition to be satisfied 

(including, without limitation, any act, action, failure to act or inaction by the Debtor).  The 

failure of the Debtor to assert the non-satisfaction of any such conditions shall not be deemed a 

waiver of any other rights hereunder, and each such right shall be deemed an ongoing right that 

may be asserted or waived (as set forth herein) at any time or from time to time. 

8.4 Effect of Non-Occurrence of the 

Conditions Precedent to Confirmation and Effective Date. 

If each of the conditions to confirmation of this Plan and occurrence of the 

Effective Date has not been satisfied or duly waived on or before the first Business Day that is 

more than 180 days after the Confirmation Date, or by such later date as is proposed by the 

Debtor, with the consent of DASNY, and, after notice and a hearing, approved by the 

Bankruptcy Court, upon motion by any party in interest made before the time that each of the 

conditions has been satisfied or duly waived, the Confirmation Order may be vacated by the 

Bankruptcy Court; provided, however, that notwithstanding the filing of such a motion, the 

Confirmation Order shall not be vacated if each of the conditions to consummation is either 

satisfied or duly waived before the Bankruptcy Court enters an order granting the relief requested 

in such motion.  If the Confirmation Order is vacated, then this Plan shall be null and void in all 

respects, except for this Section 8.4 and Articles I, XI, and XII hereof, and nothing contained 

herein shall:  (a) constitute a waiver or release of any Claims against the Debtor; or (b) prejudice 

in any manner the rights of the Debtor.  
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ARTICLE IX 

EFFECTS OF PLAN CONFIRMATION 

9.1 Discharge. 

(a) Scope. 

Except as otherwise expressly provided in this Plan or the Confirmation Order, in 

accordance with section 1141(d)(1) of the Bankruptcy Code, entry of the Confirmation Order 

shall act as a discharge, subject to occurrence of the Effective Date, of all debts of, Claims 

against, and liens on the Debtor, or its assets or properties, which debts, Claims, and liens arose 

at any time before the entry of the Confirmation Order.  The discharge of the Debtor shall be 

effective as to each Claim, regardless of whether a proof of claim therefor was filed, whether the 

Claim is an Allowed Claim, or whether the holder thereof votes to accept this Plan.  On the 

Effective Date, as to every discharged Claim, any holder of such Claim shall be precluded from 

asserting against the Debtor, the Disbursing Trustee, DASNY, DASNY’s designee, the 

Reorganized Debtor, or the Liquidating Trust, or the assets or properties of the Debtor, DASNY, 

DASNY’s designee, the Reorganized Debtor, or the Liquidating Trust (as applicable), any other 

or further Claim based upon any document, instrument, act, omission, transaction, or other 

activity of any kind or nature that occurred before the Confirmation Date. 

(b) Injunction.  

In accordance with section 524 of the Bankruptcy Code, the discharge provided 

by this section and section 1141 of the Bankruptcy Code will, inter alia, act as an injunction 

against the commencement or continuation of any action, employment of process, or act to 

collect, offset or recover the debts, Claims, and liens so discharged. 

9.2 Releases of Liens. 

Unless a particular Claim is reinstated:  (i) each holder of a Claim that is 

purportedly secured shall, on or immediately before the Effective Date and as a condition to 

receiving any Distribution under this Plan:  (A) turn over and release to DASNY’s designee or 

the Reorganized Debtor, as applicable, any and all property of the Debtor or the Estate that 

secures or purportedly secures such Claim; and (B) execute such documents and instruments as 

DASNY’s designee or the Reorganized Debtor, as applicable, requires to evidence such 

claimant’s release of such property; and (ii) on the Effective Date (or such other date described 

in this subsection), all claims, right, title, and interest in such property shall be assigned or revert 

to DASNY’s designee or the Reorganized Debtor, as applicable, free and clear of all Claims, 

including (without limitation) liens, claims, charges, pledges, encumbrances, and/or interests of 

any kind.  All liens of the holders of such Claims on property of the Debtor, the Estate, and/or 

the Reorganized Debtor shall be deemed to be canceled and released as of the Effective Date (or 

such other date described in this subsection).  Notwithstanding the immediately preceding 

sentence, any such holder of a Disputed Claim shall not be required to execute and deliver such 

release of liens until ten (10) days after such Claim becomes an Allowed Claim or a Disallowed 
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Claim.  To the extent any holder of a Claim fails to release the relevant liens as described above, 

DASNY’s designee or the Reorganized Debtor, as applicable, may act as attorney-in-fact, on 

behalf of the holder of such liens, to provide any releases required for any purpose. 

9.3 Vesting and Either Retention or Assignment of Causes of Action. 

Except as otherwise expressly provided for in this Plan or the Confirmation 

Order, on the Effective Date, all property of the Estate shall either be vested in and:  (i) retained 

by the Reorganized Debtor; or (ii) assigned to the Disbursing Trustee, DASNY’s designee, or the 

Liquidating Trust, as applicable, free and clear of all Claims, liens, claims, charges, pledges, 

encumbrances, and/or interests of any kind of holders of Claims, except for the rights to 

Distribution afforded to holders of certain Claims under this Plan.  After the Effective Date, the 

Disbursing Trustee, DASNY, DASNY’s designee, the Liquidating Trust, and the Reorganized 

Debtor shall have no liability to holders of Claims other than as provided for in this Plan or the 

Confirmation Order. 

Except as otherwise provided for in this Plan or the Confirmation Order, or in any 

contract, instrument, release, or other agreement entered into in connection with this Plan or by 

order of the Bankruptcy Court, in accordance with section 1123(b) of the Bankruptcy Code, the 

Debtor shall retain and may enforce any claims, rights, and causes of action the Debtor or the 

Estate held.  Those causes of action shall not include the causes of action to be assigned to the 

Liquidating Trust or to the Disbursing Trustee pursuant to this Plan. 

As of the Effective Date, the Reorganized Debtor may operate its business and 

use and acquire assets, and settle and compromise claims or interests without supervision of the 

Bankruptcy Court, free of any restrictions of the Bankruptcy Code or Bankruptcy Rules, other 

than those restrictions expressly imposed by this Plan and/or the Confirmation Order. 

9.4 Treatment of Certain Indemnification Obligations. 

The Disbursing Trustee shall reimburse certain indemnification Claims of Eligible 

Trustees and Officers (as defined below), pursuant to the Debtor’s operating agreements, 

certificates of incorporation, by-laws, applicable statutes, or pre-confirmation agreements as well 

as any order of the Bankruptcy Court, respecting all present and future acts, suits, and 

proceedings against any such trustees or officers, based upon any act or omission in such 

capacity in providing such service with or to the Debtor on or before the Effective Date, solely to 

the extent set forth in this Section 9.4. 

(a) The trustees and officers eligible for indemnification under this Section 

9.4 (“Eligible Trustees and Officers”) shall consist solely of trustees and 

officers who served on or after the Petition Date and who were not 

dismissed for cause from all such positions as an officer or trustee of IMC; 

provided, however, Ms. Cyganowski, Mr. Korf, and Mr. Mariani shall not 

be Eligible Trustees and Officers. 

(b) All payments to or on behalf of any Eligible Trustees or Officers shall be 

made solely from and solely to the extent of available funds held in a 

segregated account (the “Indemnification Account”) established solely 
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for such purpose for a period no longer than five years after the Effective 

Date, up to an aggregate amount of:  (i) $2,000,000 less (ii) the cost of the 

additional directors and officers tail insurance discussed in Section 9.4(g)), 

with such payments being made on a first-come, first-served basis until 

such Indemnification Account is exhausted; provided, however, that, if 

there are one or more requests for reimbursement pending, the Disbursing 

Trustee may, in his or her sole discretion, make reimbursements on a pro-

rata basis until the Indemnification Account is exhausted. 

(c) Indemnification obligations to be performed and honored by the 

Disbursing Trustee shall not include: 

(i) any payment other than for:  (A) indemnification rights of any Eligible 

Trustee and Officer; (B) directors and officers insurance deductibles 

for any Eligible Trustee and Officer; or (C) out of pocket fees and 

expenses for the cost of defense of any action, suit, and proceeding 

against any Eligible Trustee and Officer; 

(ii) any reduction or disgorgement of any compensation due or paid to any 

Eligible Trustee and Officer; 

(iii) any action, suit or proceeding assigned to the Liquidating Trust under 

this Plan, but solely to the extent a Final Order determines that 

Liquidating Trust is entitled to recovery on any such action, suit or 

proceeding; 

(iv) any action, suit or proceeding that is determined by a Final Order to be  

the result of fraud, gross negligence, or willful misconduct; 

(v) any action, suit or proceeding not eligible for indemnification under 

the NY Not-For-Profit Corporation Law; and 

(vi) any amounts previously reimbursed by third party insurance. 

(d) If any Eligible Trustee and Officer subsequently receives reimbursement 

from any available insurance for any costs previously reimbursed by the 

Disbursing Trustee, such trustee or officer shall promptly reimburse the 

Disbursing Trustee for all such amounts. 

(e) The Disbursing Trustee shall be subrogated to the right of any trustee or 

officer to reimbursement from any available insurance for any amount 

paid by the Disbursing Trustee to or on behalf of any trustee or officer 

under this Section 9.4; provided, however, that the amount of the 

Indemnification Account shall be increased, dollar for dollar, by any 

amounts the Disbursing Trustee recovers from such subrogation. 

(f) Any trustee or officer who seeks and receives reimbursement from the 

Indemnification Account pursuant to this Section 9.4 shall waive any right 
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to assert, or receive Distributions in respect of, any Administrative Claim 

or Priority Claim for indemnification. 

(g) The DIP Facility being made available to the Debtor in connection with 

Plan confirmation shall include up to $300,000 to be used to purchase 

additional directors and officers tail insurance for IMC for claims based on 

acts and/or omissions during the period commencing August 26, 2013 

through the Effective Date. 

(h) The Reorganized Debtor shall provide indemnification to Melanie 

Cyganowski and Steven Korf, on the terms set forth in their post-Effective 

Date appointment agreements, with respect to Ms. Cyganowski’s 

appointment as Temporary Officer and Mr. Korf’s employment as Chief 

Executive Officer, on the same terms set forth in their employment 

agreements with IMC previously approved by the Bankruptcy Court; 

provided, however, that the limitations regarding indemnification set forth 

in the approval orders shall not apply to the post-Effective Date 

agreements.  In addition, the Reorganized Debtor shall provide Robert 

Mariani with an employment agreement with the same indemnification 

rights as those being provided to Ms. Cyganowski and Mr. Korf. 

9.5 Releases, Injunctions, and Related Provisions. 

(a) Satisfaction of Claims.   

The treatment provided for Allowed Claims pursuant to this Plan shall be in full 

and final satisfaction, settlement, release, and discharge of such Claims. 

(b) Release of Debtor’s Claims Against Released Parties Other  

Than Claims Based on Fraud, Gross Negligence, or  

Willful Misconduct, or Against Kurron Shares of America, Inc. 

Except as otherwise expressly set forth in this Plan or the Confirmation Order, as 

of the Effective Date, for good and valuable consideration provided by each of the Released 

Parties, including good faith settlement and compromise of the claims released by this Plan and 

the services of the Debtor’s officers, directors, trustees, managers, attorneys, and advisors 

facilitating expeditious implementation of this Plan, the Debtor and debtor in possession and any 

person seeking to exercise the rights of the Debtor’s Estate, including, without limitation, the 

Liquidating Trustee, the Reorganized Debtor, any successor to the Debtor, or any representative 

of the Debtor’s Estate appointed or selected pursuant to sections 1103, 1104, or 1123(b)(3) of 

the Bankruptcy Code or under chapter 7 of the Bankruptcy Code, shall be deemed to 

conclusively, absolutely, unconditionally, irrevocably, and forever release and waive, and shall 

be deemed to have provided a full release to each Released Party and its respective property 

from all claims (as such term “claim” is defined in section 101(5) of the Bankruptcy Code), 

obligations, debts, suits, judgments, damages, demands, rights, causes of action, remedies and 

liabilities whatsoever, (other than all rights, remedies, and privileges to enforce this Plan or any 

agreement entered into in connection with this Plan or regarding claims expressly preserved 
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under this Plan), whether liquidated or unliquidated, fixed or contingent, matured or unmatured, 

known or unknown, foreseen or unforeseen, existing or hereafter arising, in law, equity or 

otherwise that are based on, related to, or in any manner arising from, in whole or in part, any 

act, omission, transaction, event, or other occurrence taking place at any time up to immediately 

prior to the Effective Date in any way relating to the Debtor, the Reorganized Debtor, the subject 

matter of, or the transactions or events giving rise to, any Claim that is treated in this Plan, the 

business or contractual arrangements between the Debtor and any Released Party, the 

restructuring of Claims prior to or in the Chapter 11 Case, the parties released pursuant to 

Section 9.5(b) of this Plan, the Chapter 11 Case, this Plan or the Disclosure Statement, or any 

related contracts, instruments, releases, agreements, or documents, or upon any other act or 

omission, transaction, agreement, event, or other occurrence taking place on or before the 

Effective Date, and that could have been asserted by or on behalf of the Debtor, the debtor in 

possession, or its Estate, or any of its affiliates, whether directly, indirectly, derivatively or in 

any representative or any other capacity, individually or collectively, in their own right or on 

behalf of the holder of any Claim or other entity, against any Released Party; provided, however, 

in no event shall anything described in this Section 9.5(b) be construed as a release of:  

(i) claims and causes of action based on any Released Party’s fraud, gross negligence, or willful 

misconduct, as determined by a Final Order of the Bankruptcy Court; or (ii) claims or causes of 

action against:  (A) Kurron Shares of America, Inc., including without limitation, for the return 

of any prepetition or postpetition fees, to the extent not released under the Stipulation and Order, 

dated May 3, 2013 [Docket No. 446], or any other agreement binding on the Debtor; or (B) any 

officer of the Debtor, other than Robert Mariani, provided to the Debtor by Kurron Shares of 

America, Inc., but solely to the extent any such cause of action would be satisfied by insurance. 

(c) Releases by Claim Holders. 

As of the Effective Date, to the fullest extent permitted by law, each former or 

current holder of a Claim shall, in consideration for the obligations of the Debtor, Reorganized 

Debtor, Disbursing Trustee, and Liquidating Trustee under this Plan and the distributions, 

releases, and other agreements or documents to be delivered in connection with this Plan, be 

deemed to have forever released and waived the Released Parties from all claims, demands, 

debts, rights, causes of action, remedies or liabilities (other than the right to enforce the 

Debtor’s, the Reorganized Debtor’s, Disbursing Trustee’s, or the Liquidating Trustee’s 

obligations under this Plan), whether liquidated or unliquidated, fixed or contingent, matured or 

unmatured, known or unknown, foreseen or unforeseen, then existing or thereafter arising, in 

law, equity, or otherwise that are based in whole or in part on any act or omission, transaction, 

event, or other occurrence taking place on or prior to the Effective Date (including prior to the 

Petition Date) in any way relating to the Debtor, the Reorganized Debtor, the Chapter 11 Case, 

this Plan, the Confirmation Order, or the Disclosure Statement, in each case at any time up to 

immediately prior to the Effective Date.   

No provision contained in this Plan, the Confirmation Order, or otherwise, shall 

be construed as discharging, releasing, or relieving any party, except the Debtor, from any 

liability under Title IV of ERISA with respect to the Pension Plans to the extent based upon such 

party being a member of the Debtor’s controlled group under ERISA.  Further, neither the 

PBGC nor the Pension Plans shall be enjoined or precluded from enforcing liability against any 

of the Released Parties arising as a result of such Person’s breach of fiduciary duty under 
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ERISA respecting the Pension Plan(s) (or with respect to the Debtor, arising due to a fiduciary 

breach occurring after the Effective Date), but solely to the extent any such action is commenced 

within two years of the Effective Date.  (For the avoidance of doubt, this two-year limitation 

applies only to the Debtor and the Released Parties, and does not limit the time within which the 

PBGC may file an action for breach of fiduciary duty against any other Person). 

(d) Releases by and of DASNY. 

Except as otherwise expressly set forth in this Plan or the Confirmation Order, as 

of the Effective Date, DASNY (as DIP Lender and Prepetition Lender), on the one hand, and the 

Debtor, Reorganized Debtor, and Liquidating Trust, on the other, shall mutually release each 

other (and each other’s respective officers, directors, trustees, employees, members, managers, 

attorneys, and advisors, each in its capacity as such) from any and all claims and obligations 

(other than to enforce obligations under this Plan or the Confirmation Order), including, for the 

avoidance of doubt:  (1) any claims by DASNY as DIP Lender for repayment of the DIP Facility; 

(2) any Challenge (as defined in the DIP Order) respecting prepetition lien and claim matters; 

(3) any such claim on behalf of the Debtor’s Estate that could be asserted by any party-in-

interest with standing and requisite authority on behalf of the Debtor’s Estate, including, without 

limitation, the Creditors’ Committee; (4)  any obligations of DASNY respecting the DIP 

Financing, including the Carve-Out; and (5) any claims, rights, and causes of action related to 

the transfer to the Liquidating Trust of control of any of the Debtor’s assets. 

(e) General Injunction. 

Except as otherwise expressly provided in this Plan or Confirmation Order, as of 

the Effective Date, any Person that held or holds a Claim shall be permanently enjoined from 

taking any of the following actions against the Debtor, the Ombudsman, the Creditors’ 

Committee or members thereof, DASNY, or present and former directors, officers, trustees, 

agents, advisors, attorneys, members, or employees of any such entity, each in its capacity as 

such, or any of their respective successors or assigns, on account of any Claim:  

(1) commencing or continuing in any manner any action or other proceeding respecting a 

Claim; (2) enforcing, attaching, collecting, or recovering in any manner any judgment, award, 

decree, or order respecting a Claim; (3) creating, perfecting, or enforcing any lien or 

encumbrance respecting a Claim; (4) asserting a setoff, right of subrogation, or recoupment of 

any kind respecting a Claim, the assets or other property of the Estate; and (5) commencing or 

continuing any action that does not comply with or is inconsistent with this Plan; provided, 

however, that nothing in such injunction shall preclude the holder of a Claim from pursuing:  

third-parties or third-party insurance that does not cover Claims against the Debtor. 

(f) Covered Person Claims Injunction. 

Except as otherwise expressly provided in the Confirmation Order, as of the 

Effective Date, all Persons shall be permanently enjoined from commencing or continuing any 

action or proceeding or from enforcing or collecting any judgment or order respecting a 

Covered Person Claim (i.e. any medical malpractice related claim or action against any 

Covered Person related to a Prepetition or Postpetition Medical Malpractice Claim); provided 

however, that such injunction shall not extend to pursuit of or recovery on such claims:  (x) to 
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the extent of recoveries against any available insurance; or (y) that are related to Prepetition 

Medical Malpractice Claims, against any doctor in his or her capacity as such (other than a 

resident or fellow) who does not agree to make his or her respective financial contribution to the 

Covered Persons Fund as described herein.  Any Covered Person Claim shall be channeled to 

and (other than recoveries from insurance) receive recoveries solely under the Plan pursuant to 

Section 4.2 if related to a Postpetition Medical Malpractice Claim or Section 5.6(b) if related to 

a Prepetition Medical Malpractice Claim.  In exchange for this injunction:  (i) each Covered 

Person shall be deemed to waive any Indemnification Claim against the Debtor; and (ii) each 

Covered Person seeking the benefit of such protection from Prepetition Medical Malpractice 

Claims shall: (A) agree to make and make; or (B) have made on his or her behalf, an agreed 

upon financial contribution to the Covered Persons Fund as described in Section 5.6(b)(ii) 

herein. 

(g) Exculpation. 

None of the Released Parties shall have or incur any liability to any former or 

current holder of any Claim or any member of, representative of, or any organization speaking 

for the Debtor’s community for any prepetition or postpetition act or omission in connection 

with, or arising out of the Debtor’s restructuring, including without limitation, the negotiation 

and execution of this Plan, the Chapter 11 Case, the Disclosure Statement, the dissemination of 

this Plan, the solicitation of votes for and the pursuit of this Plan, the consummation of this Plan, 

or the administration of this Plan or the property to be distributed under this Plan, including, 

without limitation, all documents ancillary thereto, all decisions, actions, inactions, and alleged 

negligence or misconduct relating thereto and all prepetition or postpetition activities taken or 

omission in connection with this Plan or the restructuring of the Debtor, except for liability 

based on fraud, gross negligence, or willful misconduct, each as determined by a Final Order.  

The Released Parties shall be entitled to rely upon the advice of counsel respecting their duties 

and responsibilities under this Plan; provided, however, solely to the extent that it would 

contravene Rule 1.8(h)(1) of the New York Rules of Professional Conduct or any similar ethical 

rule of another jurisdiction, if binding on an attorney of a Released Party, no attorney of any 

Released Party shall be released by the Debtor or the Reorganized Debtor. 

(h) Injunction Related to Exculpation. 

This Plan and the Confirmation Order shall permanently enjoin the 

commencement or prosecution by any Person, whether directly, derivatively or otherwise, of any 

Claims, obligations, suits, judgments, damages, demands, debts, rights, causes of action, or 

liabilities released herein. 

9.6 Termination of Services of Patient Care Ombudsman. 

On the Effective Date, the Ombudsman shall be released from all further 

authority, duty, responsibility, and obligation related to the Chapter 11 Case. 

9.7 Dissolution of Creditors’ Committee  

After the Confirmation Date, the Creditors’ Committee’s duties shall be limited to 

addressing:  (i) any appeal(s) of the Confirmation Order; (ii) objections to Fee Claims; and 

Case 1-12-48226-cec    Doc 1157-1    Filed 06/11/14    Entered 06/11/14 15:35:03Case 1-12-48226-cec    Doc 1158    Filed 06/11/14    Entered 06/11/14 15:50:18



 

41 

(iii) until the Effective Date, any matters relating to the Liquidating Trust.  On the Effective 

Date, the Creditors’ Committee shall be dissolved and the members of the Creditors’ Committee 

shall be released from all rights and duties arising from or related to the Chapter 11 Case (except 

to the extent the Creditors’ Committee is addressing any objections to Fee Claims); provided, 

however, that professionals retained by the Creditors’ Committee shall be entitled to reasonable 

compensation for fees and expenses incurred through the Effective Date, subject to any 

necessary approval by the Bankruptcy Court. 

9.8 Health and Human Services. 

Notwithstanding any provision to the contrary in the Plan or Confirmation Order:  

(a) nothing in the Plan or Confirmation Order shall serve to extinguish or limit any federal 

interest existing with respect to property or equipment purchased by the Debtor with grant 

money provided by HHS, including, without limitation, under the conditions and standards in 45 

C.F.R. Part 74; (b) the cure for the Debtor’s assumption of the Medicare provider agreement 

shall be the Reorganized Debtor’s participation in the Medicare program in the ordinary course 

of business subject to the terms and conditions of the Medicare provider agreement, and the 

incorporated Medicare statutes, regulations, policies, and procedures, including HHS’s setoff 

and/or recoupment rights (except to the extent the Debtor or the Reorganized Debtor, as 

applicable, and HHS agree otherwise in writing); and (c) any dispute between HHS and the 

Debtor or the Reorganized Debtor (as applicable) with respect to the Cure Amount for the 

Medicare provider agreement, including any disputes regarding the amounts owed by the Debtor 

or Reorganized Debtor to the Medicare program, shall be determined by a court with jurisdiction 

over such a dispute. 

Prior to the Effective Date, the Reorganized Debtor  and HHS shall enter into an 

assumption agreement pursuant to which the Reorganized Debtor will be assuming the Medicare 

provider agreement in accordance with 11 U.S.C. § 365 and this Section 9.8 of the Plan.  The 

assumption agreement will incorporate a mutually agreed upon extended repayment plan for 

outstanding Medicare overpayments, consistent with Medicare regulations and policies, that will 

enable the Reorganized Debtor to repay such overpayments over a period of time.  As a result, 

the recovery by HHS of any such Medicare overpayments will be limited to the mutually agreed 

upon amount while the extended repayment plan is effect. 

ARTICLE X 

EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

10.1 Assumption and Rejection. 

Subject to the occurrence of the Effective Date, all of the Debtor’s executory 

contracts and leases not:  (a) previously rejected by the Debtor; or (b) designated by DASNY, 

DASNY’s designee, or the Reorganized Debtor as set forth in the Plan Supplement or such other 

mechanism as is approved by the Bankruptcy Court and assumed by the Debtor, shall be rejected 

as of the Petition Date or Confirmation Date (as applicable) or such other date designated by 

DASNY, DASNY’s designee, or the Reorganized Debtor (as applicable), with such dates to be 
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specified on or prior to the Effective Date or as otherwise agreed to with the counterparty to such 

executory contract or lease; provided, however, that the Debtor’s collective bargaining 

agreements with:  (i) the New York State Nurses Association; and (ii) 1199SEIU United 

Healthcare Workers East shall not be rejected under this Plan and shall be assumed. 

Entry of the Confirmation Order, subject to the occurrence of the Effective Date, 

shall constitute:  (a) the approval, pursuant to sections 365(a) and 1123(b)(2) of the Bankruptcy 

Code, of the assumption or the assumption and assignment of the executory contracts and 

unexpired leases assumed or assumed and assigned hereunder; and (b) the approval, pursuant to 

sections 365(a) and 1123(b)(2), of rejection of the executory contracts and unexpired leases 

rejected hereunder; provided, however, such assumption, assumption and assignment, or 

rejection as to 1545 Atlantic’s leases shall be conditioned upon and implemented in connection 

with resolution of 1545 Atlantic’s Claims. 

Notwithstanding anything to the contrary in this Section 10.1, the Medicare 

provider agreement shall be governed by Section 9.8 of this Plan. 

Notwithstanding anything else in this Plan to the contrary, the assumption of any 

contract or lease pursuant to this Plan shall not require payment on any Claim for 

indemnification or reimbursement pursuant to such agreement arising prior to the Effective Date 

as part of the payment of a Cure Amount or as a future payment obligation under that contract or 

lease, whether or not such Claim is contingent or matured, known or unknown, liquidated or 

unliquidated.  Instead, any such Claim shall be treated solely as otherwise provided in this Plan. 

10.2 Cure Matters. 

At the election of DASNY, DASNY’s designee, or the Reorganized Debtor (as 

applicable), any monetary defaults under each executory contract and unexpired lease to be 

assumed hereunder shall be satisfied pursuant to section 365(b)(1) of the Bankruptcy Code, by 

either: (i) payment of the default amount (the “Cure Amount”) in Cash on or as soon as 

reasonably practicable after the later to occur of (A) thirty (30) days after the determination of 

the Cure Amount and (B) the Effective Date or such other date as may be set by the Bankruptcy 

Court; or (ii) satisfaction on such other terms as agreed to by the Debtor or Reorganized Debtor 

and the non-Debtor party to such executory contract or unexpired lease, subject to the prior 

written consent of DASNY, DASNY’s designee, or the Reorganized Debtor. 

In the event of a dispute (each, a “Cure Dispute”) regarding:  (i) the Cure 

Amount; (ii) the ability of the Reorganized Debtor or DASNY’s designee to provide “adequate 

assurance of future performance” (within the meaning of section 365 of the Bankruptcy Code) 

under the contract or lease to be assumed; or (iii) any other matter pertaining to the assumption 

of an executory contract or unexpired lease, the cure payment required by section 365(b)(1) of 

the Bankruptcy Code shall be made only following entry of a Final Order resolving the Cure 

Dispute and approving the assumption of such executory contract or unexpired lease.  A Cure 

Dispute shall not delay the occurrence of the Effective Date. 
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10.3 Bar Date for Rejection Damages Claims. 

Claims arising out of rejection of an executory contract or unexpired lease must 

be filed with the Bankruptcy Court no later than thirty (30) days after the later of:  (a) the 

Effective Date; or (b) the date of the Debtor’s or Reorganized Debtor’s, as applicable, notice of 

determination to reject an executory contract or unexpired lease.  Any Claim not filed within 

such time period shall be forever barred from assertion against the Debtor, the Reorganized 

Debtor, or the Liquidation Trust, as applicable. 

ARTICLE XI 

AMENDMENTS TO AND/OR WITHDRAWAL OF THIS PLAN 

11.1 Reservation of Rights. 

The Debtor reserves the right to amend or withdraw this Plan at any time before 

confirmation.   

11.2 Impact of Withdrawal of Plan. 

If the Debtor withdraws this Plan, nothing contained herein will be deemed to 

constitute a waiver or release of any claims by or against the Debtor or any other person, or to 

prejudice in any manner the  rights of the Debtor or of any other person. 

ARTICLE XII 

MISCELLANEOUS PROVISIONS 

12.1 Closing of the Chapter 11 Case. 

When:  (a) all Disputed Claims against the Debtor have become Allowed or have 

been Disallowed by Final Order; (b) all Distributions have been made pursuant to this Plan; and 

(c) no contested matter in the Chapter 11 Case remains outstanding, the Reorganized Debtor 

shall seek authority from the Bankruptcy Court to close the Chapter 11 Case in accordance with 

the Bankruptcy Code and Bankruptcy Rules. 

12.2 Retention of Jurisdiction. 

The Bankruptcy Court (and if the Bankruptcy Court cannot or will not adjudicate, 

the United States District Court for the Eastern District of New York) shall retain exclusive 

jurisdiction to adjudicate any and all claims or causes or action:  (a) against any Released Party; 

(b) relating to the Debtor, this Plan, the Distributions, the Chapter 11 Case, or any contract, 

instrument, release, agreement, or document executed and delivered in connection with this Plan; 

and (c) brought by the Debtor (or any successor thereto, including the Reorganized Debtor), the 

Liquidating Trustee, or any holder of a Claim regarding such Claim, including, without 

Case 1-12-48226-cec    Doc 1157-1    Filed 06/11/14    Entered 06/11/14 15:35:03Case 1-12-48226-cec    Doc 1158    Filed 06/11/14    Entered 06/11/14 15:50:18



 

44 

limitation, any request to enforce releases, exculpations, and/or injunctions provided for in this 

Plan or Confirmation Order. 

12.3 Governing Law. 

Except to the extent the Bankruptcy Code, Bankruptcy Rules, or other federal 

laws apply, the rights and obligations arising hereunder shall be governed by the laws of the 

State of New York, without giving effect to principles of conflicts of law. 

12.4 Severability. 

If any provision herein is determined to be unenforceable, such determination 

shall not limit or affect the enforceability and operative effect of any other provision of this Plan. 

12.5 Time. 

In computing any period of time prescribed or allowed, unless otherwise set forth 

herein or determined by the Bankruptcy Court, the provisions of Bankruptcy Rule 9006 shall 

apply. 

12.6 Monetary Figures. 

All references herein to monetary figures shall refer to legal currency of the 

United States of America, unless otherwise expressly provided. 

12.7 Successors and Assigns. 

The rights, benefits, and obligations of any Person named or referred to herein 

shall be binding upon, and shall inure to the benefit of, the heirs, executors, administrators, 

successors and/or assigns of such Person.   

12.8 Controlling Documents. 

To the extent this Plan is inconsistent with the Disclosure Statement or any other 

agreement entered into between the Debtor and any party, this Plan shall control.  To the extent 

this Plan is inconsistent with the Confirmation Order, the Confirmation Order (and any other 

orders of the Bankruptcy Court) shall control.  

12.9 Notices. 

All notices or requests in connection with this Plan shall be in writing and will be 

deemed to have been given when received by mail and addressed to: 

(a) if to the Debtor: 

Interfaith Medical Center, Inc. 

1545 Atlantic Avenue 

Brooklyn, New York 11213 

Attention: Chief Restructuring Officer 
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Chief Executive Officer 

Chief Financial Officer 

 

with copies to: 

Willkie Farr & Gallagher LLP 

787 Seventh Avenue 

New York, New York 10019 

Attention: Alan J. Lipkin, Esq. 

Shaunna D. Jones, Esq. 

Telecopy: (212) 728-8111 

E-mail:  alipkin@willkie.com 

sjones@willkie.com 

(b) if to DASNY: 

Dormitory Authority of the State of New York 

515 Broadway 

Albany, New York 12207 

Attention:  Larry N. Volk 

Telecopy: (518) 257-3101 

E-mail: lvolk@dasny.org 

 

with copies to: 

Winston & Strawn LLP 

200 Park Avenue 

New York, New York 10166 

Attention: David Neier, Esq. 

 Carrie V. Hardman, Esq. 

Telecopy: (212) 294-6700 

E-mail :  dneier@winston.com 

  chardman@winston.com 

 

(c) if to Creditors’ Committee: 

Alston & Bird LLP 

90 Park Avenue 

New York, New York 10016 

Attention:  Martin G. Bunin, Esq. 

                  Craig E. Freeman, Esq. 

Telecopy:  (212) 922-3892 

E-mail: marty.bunin@alston.com 

                  craig.freeman@alston.com 
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12.10 Reservation of Rights. 

Except as expressly set forth herein, this Plan shall have no force or effect unless 

and until the Bankruptcy Court enters the Confirmation Order.  None of the filing of this Plan, 

any statement or provision contained herein, or the taking of any action by the Debtor respecting 

this Plan shall be or shall be deemed to be, an admission or waiver of any rights of the Debtor 

respecting any Claim or equity interest prior to the Effective Date. 

Dated:  June 5, 2014 

 

Respectfully submitted, 

 

 

INTERFAITH MEDICAL CENTER, INC., 

a New York State non-profit corporation  

 

 

By:  /s/ Albert C. Wiltshire    

Albert C. Wiltshire 

Chairman, IMC Board of Trustees 
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EXHIBIT 2 

CONFIRMATION AND EFFECTIVE DATE NOTICE

Case 1-12-48226-cec    Doc 1157-1    Filed 06/11/14    Entered 06/11/14 15:35:03Case 1-12-48226-cec    Doc 1158    Filed 06/11/14    Entered 06/11/14 15:50:18



UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF NEW YORK 

------------------------------------------------------x 

In re : Chapter 11 

 : 

Interfaith Medical Center, Inc.,
1
 : Case No. 12-48226 (CEC) 

 : 

 Debtor. :  

------------------------------------------------------x 

NOTICE OF:  (I) ENTRY OF ORDER CONFIRMING  

SECOND AMENDED CHAPTER 11 PLAN OF REORGANIZATION  

FOR INTERFAITH MEDICAL CENTER, INC.; (II) OCCURRENCE  

OF EFFECTIVE DATE; AND (III) DEADLINES FOR FILING CERTAIN CLAIMS 

 

PLEASE TAKE NOTICE THAT: 

 

On [______], 2014, the United States Bankruptcy Court for the Eastern District of 

New York entered an order [Docket No. ____] (the “Confirmation Order”) confirming the 

Second Amended Chapter 11 Plan of Reorganization for Interfaith Medical Center, Inc., dated 

May 27, 2014 (as amended and confirmed, the “Plan”).  To obtain a copy of the Confirmation 

Order or the Plan, you should:  (a) visit the website of the Debtor’s claims and balloting agent, 

Donlin, Recano & Company, Inc. (the “Claims Agent”) at donlinrecano.com/interfaithmedical; 

(b) contact the Claims Agent by calling (212) 771-1128; or (c) visit the Bankruptcy Court’s 

website: www.nyeb.uscourts.gov (a PACER password is required).  In addition, copies of the 

Plan and Confirmation Order are on file with the Clerk of the Bankruptcy Court, United States 

Bankruptcy Court for the Eastern District of New York, Conrad B. Duberstein U.S. Courthouse , 

271-C Cadman Plaza East, Suite 1595, Brooklyn, New York 11201.  Capitalized terms used but 

not defined herein have the meanings given them in the Plan. 

1. Effective Date.  On [______], 2014, the “Effective Date” of the Plan occurred. 

2. Cure Objection Deadline.  Pursuant to paragraph [28] of the Confirmation Order, 

if the counterparty to an executory contract or unexpired lease to be assumed pursuant to the Plan 

disputes the Cure Amount for such lease or contract set forth in the Plan Supplement (or if no 

Cure Amount is listed in the Plan Supplement as being owed for such executory contract or 

unexpired lease), then such counterparty must file a written objection to such Cure Amount with 

the Bankruptcy Court and serve such objection upon:  (a) the Reorganized Debtor, Interfaith 

Medical Center, Inc., 1545 Atlantic Avenue, Brooklyn, New York 11213, (Attn: Robert 

Mariani); and (b) Buchwald Capital Advisors LLC, 380 Lexington Avenue, 17th Floor, New 

York, NY 10168-1799 (Attn: Lee E. Buchwald) (the “Disbursing Trustee”) so that it is received 

within thirty (30) days after the Effective Date.  A counterparty’s failure to timely file and serve 

such an objection within such thirty (30) day period shall be deemed to be, and shall result in, a 

                                                 
1
  The last four digits of the Debtor’s federal tax identification number are 6155.  The Debtor’s mailing address is 

1545 Atlantic Avenue, Brooklyn, New York 11213. 
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waiver of any objection of such counterparty to the applicable Cure Amount set forth in the Plan 

Supplement (or to any Cure Amount if none is listed in the Plan Supplement). 

3. Bar Date for Filing Fee Claims.  Pursuant to Section 7.8(a) of the Plan and 

paragraph [23] of the Confirmation Order, any Professional Person seeking allowance of a Fee 

Claim by the Bankruptcy Court shall file with the Bankruptcy Court such person’s final 

application for allowance of compensation for services rendered and reimbursement of expenses 

incurred prior to the Effective Date and serve the same on:  (a) the Reorganized Debtor, 

Interfaith Medical Center, Inc., 1545 Atlantic Avenue, Brooklyn, New York 11213, (Attn: 

Robert Mariani); (b) counsel to the Reorganized Debtor, Willkie Farr & Gallagher LLP, 787 

Seventh Avenue, New York, New York 10019-6099 (Attn: Alan J. Lipkin, Esq. and Alex W. 

Cannon, Esq.); (c) counsel to the Official Committee of Unsecured Creditors, Alston & Bird 

LLP, 90 Park Avenue, New York, NY 10016 (Attn: Martin G. Bunin, Esq. and Craig Freeman, 

Esq.); (d) the Office of the United States Trustee, 271 Cadman Plaza East, Suite 4529, Brooklyn, 

New York 11201 (Attn: William E. Curtin, Esq. and Susan D. Golden, Esq.); (e) counsel to the 

Dormitory Authority of the State of New York, Winston & Strawn LLP, 200 Park Avenue, New 

York, NY 10166-4193 (Attn: David Neier, Esq. and Carrie V. Hardman, Esq.); (vi) and the 

Disbursing Trustee, Buchwald Capital Advisors LLC, 380 Lexington Avenue, 17th Floor, New 

York, NY 10168-1799 (Attn: Lee E. Buchwald); and (vii) Donlin, Recano & Company, Inc., Re: 

Interfaith Medical Center, Inc., P.O. Box 2070, Murray Hill Station, New York, NY 10156 

(collectively, the “Notice Parties”), no later than [________], 2014.  FAILURE TO TIMELY 

AND PROPERLY FILE AND SERVE SUCH FEE APPLICATION SHALL RESULT IN 

THE FEE CLAIM BEING FOREVER BARRED AND DISCHARGED.  Objections or 

responses to such Fee Claims, if any, must be filed and served on the Notice Parties by no 

later than [_________], 2014. 

4. Bar Date for Other Administrative Claims.  Pursuant to Section 7.8(b) of the Plan 

and paragraph [24] of the Confirmation Order, any party requesting payment for an 

Administrative Claim, other than a Fee Claim or a Postpetition Medical Malpractice Claim, for 

which a Bar Date was not previously established or established by the Plan, shall file a request 

for payment with the Bankruptcy Court and serve the same on the Notice Parties no later than 

[_______], 2014.  FAILURE TO TIMELY AND PROPERLY FILE AND SERVE SUCH 

ADMINISTRATIVE CLAIMS REQUEST SHALL RESULT IN THE 

ADMINISTRATIVE CLAIM BEING FOREVER BARRED AND DISCHARGED.  

Objections or responses to such requests for payment of Administrative Claims, if any, 

must be filed and served on the Notice Parties by no later than [_______], 2014. 

5. Extended Bar Date for Certain Prepetition Medical Malpractice Claims and Bar 

Date for Postpetition Medical Malpractice Claims.  Pursuant to Section 7.8(c) of the Plan and 

paragraph [25] of the Confirmation Order, a Prepetition Medical Malpractice Claim or 

Postpetition Medical Malpractice Claim must file proof of such Claim so that it is actually 

received by the Claims Agent, the Disbursing Trustee, and the Liquidating Trustee on or before 

5:00 p.m. on [_________], 2014, unless such a proof of claim already was timely filed in the 

Chapter 11 Case.  FAILURE TO TIMELY AND PROPERLY FILE AND SERVE SUCH 

PROOF OF PREPETITION MEDICAL MALPRACTICE CLAIM OR POSTPETITION 

MEDICAL MALPRACTICE CLAIM SHALL RESULT IN THE PREPETITION 

MEDICAL MALPRACTICE CLAIM OR POSTPETITION MEDICAL MALPRACTICE 
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CLAIM BEING FOREVER BARRED AND DISCHARGED.  Objections or responses to 

such Prepetition Medical Malpractice Claims or Postpetition Medical Malpractice Claims, 

if any, must be filed and served on the Notice Parties by no later than [______], 2014. 

6. Bar Date for Contract and Lease Rejection Damages Claims.  Pursuant to Section 

10.3 of the Plan and paragraph [26] of the Confirmation Order, any party requesting payment for 

a claim arising out of rejection of an executory contract or unexpired lease shall file with the 

Bankruptcy Court its request for payment and serve the same on the Notice Parties and on the 

Liquidating Trustee on or before the later of:  (a) [_______], 2014; or (b) the date of the Debtor’s 

or Reorganized Debtor’s, as applicable, notice of determination to reject an executory contract or 

unexpired lease.  FAILURE TO TIMELY AND PROPERLY FILE AND SERVE SUCH 

REJECTION DAMAGES CLAIMS REQUEST SHALL RESULT IN THE REJECTION 

DAMAGES CLAIM BEING FOREVER BARRED AND DISCHARGED.  Objections or 

responses to such requests for payment of Rejection Damages Claims, if any, must be filed 

and served on the Notice Parties by no later than [______], 2014. 

 

 

Dated: [______], 2014 

WILLKIE FARR & GALLAGHER LLP 

Attorneys for Reorganized Debtor 

787 Seventh Avenue 

New York, NY 10019 
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EXHIBIT 3 

ELECTION FORM
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UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF NEW YORK 

------------------------------------------------------x 

In re : Chapter 11 

 : 

Interfaith Medical Center, Inc.,
1
 : Case No. 12-48226 (CEC) 

 : 

 Debtor. :  

------------------------------------------------------x 

ELECTION FORM FOR HOLDERS  

OF PREPETITION MEDICAL MALPRACTICE CLAIMS AND  

POSTPETITION MEDICAL MALPRACTICE CLAIMS PURSUANT TO  

SECTION 6.1(a) OF SECOND AMENDED PLAN OF REORGANIZATION OF IMC 

 

If you are a holder of a Prepetition Medical Malpractice Claim
2
 (which are in 

Class 6 under the Plan)
 
or a Postpetition Medical Malpractice Claim (an unclassified Claim 

under the Plan), please carefully read and consider the information contained herein. 

A. ELECTION FOR RELIEF FROM AUTOMATIC STAY 

You may make an Election to be granted relief from the automatic stay to litigate 

your Claim in non-bankruptcy court.  If you make such Election, then:  (a) any recovery on 

account of your Claim would be limited to available insurance, if any; (b) you would not receive 

a Distribution under the Plan; and (c) notwithstanding such Election, you are enjoined from 

instituting or continuing any lawsuit against Covered Person(s) and such Covered Person(s) is 

released from any liability on a related Covered Person Claim as provided for in Article IX of the 

Plan, provided however, that you may name such Covered Person(s) as defendant(s) solely to the 

extent necessary under applicable law for the purpose of pursuing available insurance. 

B. NO ELECTION FOR RELIEF FROM AUTOMATIC STAY 

If you do nothing, your Prepetition Medical Malpractice Claim or Postpetition 

Medical Malpractice Claim would be submitted for resolution through mediation pursuant to 

Section 6.2 of the Plan. 

Upon the resolution of your Prepetition Medical Malpractice Claim, you would be 

entitled to Pro Rata Distribution(s) from the Liquidating Trustee and, if your Claim is related to a 

Covered Persons Claim, then you also could be entitled to receive Pro Rata Distribution(s) by the 

Disbursing Trustee from the Covered Persons Fund pursuant to the procedures and subject to a 

maximum amount set forth in Section 5.6(b)(ii) of the Plan. 

                     
1
  The last four digits of the Debtor’s federal tax identification number are 6155.  The Debtor’s mailing 

address is 1545 Atlantic Avenue, Brooklyn, New York 11213. 

2
  All capitalized terms not otherwise defined herein have the respective meanings ascribed to them in the 

Second Amended Chapter 11 Plan of Interfaith Medical Center, Inc. (as confirmed, the “Plan”).  Copies of 

the Plan are available for inspection free of charge at http://www.donlinrecano.com/Clients/imc/Index. 
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Upon the resolution of your Postpetition Medical Malpractice Claim, you would 

receive payment from the Disbursing Trustee. 

IMPORTANT 

YOUR SIGNED ELECTION MUST ACTUALLY BE RECEIVED BY THE CLAIMS AND 

VOTING AGENT BY 5:00 P.M. (PREVAILING EASTERN TIME) ON[90 DAYS AFTER 

THE EFFECTIVE DATE], 2014 OR YOU WILL BE DEEMED TO HAVE NOT MADE 

THE ELECTION. 

 

 

HOW TO MAKE AN ELECTION 

1. Make an Election by checking the proper box in ITEM 1. 

2. Review the certifications contained in ITEM 2. 

3. SIGN AND DATE THE ELECTION.  Unsigned Elections will be ineffective. 

4. RETURN THE ELECTION IN THE PRE-ADDRESSED POSTAGE-PAID 

ENVELOPE. 

Your authorized signatory may execute this Election, but must provide your name and address 

on this Election and may be required to submit evidence to the Bankruptcy Court demonstrating 

such signatory’s authorization to sign this Election on your behalf. 

You must provide all of the information requested by this Election.  Failure to do so may result 

in the disqualification of your Election.  If your Election is damaged or lost, or if you did not 

receive a Election, you may request a replacement by calling Donlin, Recano & Company, Inc. 

(the “Claims and Voting Agent”) at (212) 771-1128. 

Item 1. Election.  By checking this box, the undersigned holder of a Prepetition Medical 

Malpractice Claim or a Postpetition Medical Malpractice Claim makes the Election to 

litigate its claim in a non-bankruptcy court: 

 to ELECT 

Item 2.  Authorization.  By executing this Election, the undersigned certifies that it:  (a) has 

full power and authority to vote to make the Election referenced in Item 1; (b) was the 

holder of a Prepetition Medical Malpractice Claim or Postpetition Medical 

Malpractice Claim on and as of [_______], 2014 at 4:00 p.m. (prevailing Eastern 

Time); and (c) has received a copy of the Plan and understands that the Election is 

subject to all the terms and conditions set forth in the Plan. 

This Election shall not constitute or be deemed a proof of claim or equity interest, an assertion of 

a claim or equity interest, or an admission by the Debtor of the nature, validity or amount of any 

claim or interest. 

Donlin, Recano & Company, Inc. 

Re: Interfaith Medical Center, Inc. 

P.O. Box 2070 Murray Hill Station 

New York, NY 10156 
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ELECTIONS RETURNED BY EMAIL OR FACIMILIE WILL NOT BE COUNTED. 

 

IF YOU HAVE ANY QUESTIONS REGARDING THIS ELECTION, OR IF YOU NEED 

ADDITIONAL COPIES OF THIS ELECTION, THE PLAN, OR OTHER RELATED 

MATERIALS OR DOCUMENTS, PLEASE CALL DONLIN, RECANO & COMPANY, 

INC. AT (212) 771-1128.  

YOU SHOULD REVIEW THE PLAN CAREFULLY BEFORE YOU MAKE AN 

ELECTION.  YOU MAY WISH TO SEEK LEGAL ADVICE CONCERNING THE PLAN 

AND YOUR CLASSIFICATION AND TREATMENT THEREUNDER. 
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Name:   

 (Print or Type) 

Social Security or Federal Tax I.D. No.:  

 (Optional)
3
 

Signature:  

By:  

 (If Appropriate) 

Title:  

 (If Appropriate) 

Street Address:  

City, State, Zip Code:  

Telephone Number: (      )  

Date Completed: _______________________________ 

 

                     
3
  Payors of interest, dividends, and certain other reportable payments are generally required to withhold a portion of such 

payments if the payee fails to furnish such payee’s correct taxpayer identification number (social security number or 

employer identification number) to the payor.  The Debtor or the Reorganized Debtor may be required to withhold a 

portion of any payments made to a holder of a Claim that does not provide its Social Security or federal taxpayer 

identification number. 
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EXHIBIT 4 

NOTICE ADDRESSES 

 

(A) Reorganized Debtor: 

Interfaith Medical Center, Inc. 

1545 Atlantic Avenue 

Brooklyn, NY 11213 

Attn: Steven Korf and Robert Mariani 

 

With copies to:  

Willkie Farr & Gallagher LLP 

787 Seventh Avenue 

New York, NY 10019 

Attn: Alan J. Lipkin, Esq. and Shaunna D. Jones, Esq. 

 Fax: (212) 728 8111 

Email: alipkin@willkie.com 

  sjones@willkie.com 

 

(B) Temporary Operator: 

Interfaith Medical Center, Inc. 

1545 Atlantic Avenue 

Brooklyn, NY 11213 

Attn: Melanie Cyganowski, Esq. 

Email: mcyganowski@otterbourg.com 

 

With copies to:  

Otterbourg P.C.  

230 Park Avenue 

New York, NY 10169-0075 

Attn: Jonathan N. Helfat, Esq. 

Email: jhelfat@otterbourg.com 

 

(C) DASNY: 

 

Dormitory Authority of the State of New York 

515 Broadway 

Albany, NY 12207 

Attn: Larry N. Volk 

Fax: (518) 257-3101 

Email: lvolk@dasny.org 
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With copies to:  

Winston & Strawn LLP 

200 Park Avenue 

New York, NY 10166-4193 

Attn: David Neier, Esq. and Carrie V. Hardman, Esq. 

Fax: (212) 294-6700 

Email: denier@winston.com 

 chardman@winston.com 

 

(D) Disbursing Trustee: 

Buchwald Capital Advisors LLC 

380 Lexington Avenue, 17th Floor 

New York, New York 10168-1799 

Attention: Lee E. Buchwald 

 Fax:      (214) 656-1578 

 Email: lbuchwald@buchwaldcapital.com 

 

 (E)  U.S. Trustee: 

The Office of the United States Trustee 

201 Varick Street, Room 1006 

New York, NY 10014  

Attn: William E. Curtin, Esq. 
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EXHIBIT 5 

 

PLAN RESERVES 
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Interfaith Medical Center, Inc. – Debtor Transfers For Plan Reserves 

and Other Effective Date Payments
1
 (000) 

 

 

Transfers to Disbursing Trust for Reserves: 

Total Administrative Claims (Other than Post 

Petition Medical Malpractice and Fee Claims) $12,100
2
 

Post-Petition Medical Malpractice Claims     3,900
3
 

Fee Claims         4,900
4
 

Priority Claims (non-tax)           4,300 

Priority Tax Claims           600 

Other Secured Claims           700 

East Building Class 5 Claims       1,300 

U.S. Trustee Fees            120 

D&O Indemnification Account (less additional Tail Insurance cost)  2,000
5
 

Disbursing Trust Fees and Expenses (including Professionals’ Fees)  2,000 

Backstop Reserve                    2,000 

        Subtotal:       $33,920 

 

                                                 
1
  This chart reflects the amounts that will be transferred on the Effective Date (and at no point thereafter) by the 

Debtor to the Disbursing Trust, DASNY Designee, Covered Persons Fund, and Liquidating Trust pursuant to the 

Plan, subject to potential adjustment in certain Disbursing Trust Reserves based on when the Effective Date 

occurs.  Additional funding may be provided on the Effective Date (and at no point thereafter) in the sole 

discretion of DASNY to supplement one or more Reserves for payment of certain Claims (and only those Claims), 

including, without limitation, the Claims of the East Building landlord.  Notwithstanding anything to the contrary 

in this Exhibit, the Confirmation Order, or the Plan, to the event of an inconsistency between the Plan, on the one 

hand, and this Exhibit, on the other, the provisions of the Plan shall govern.   

2
  Amounts for payment of those Allowed Administrative Claims pursuant to Section 4.1 of the Plan to be paid by 

the Reorganized Debtor are not included in the amounts set forth in this Exhibit.  Those amounts, which are 

presently estimated to be approximately $33 million, include ordinary course payments that are Allowed 

Administrative Claims incurred in the ordinary course of the Debtor’s business and on ordinary business terms. 

3
  To be partially funded by $400,000 from the Indemnity Reserve Fund being held by the Debtor that will be 

transferred to the Disbursing Trust on the Effective Date.  The remaining amount will be paid by the Debtor on 

the Effective Date from advances under the DASNY DIP Facility. 

4
  Fee Claims currently are being reserved for by the Debtor.  That reserve will be transferred to the Disbursing Trust 

on the Effective Date.  The amount listed above was reduced from the $7,000,000 figure originally presented to the 

Court to reflect:  (a) reductions for amounts included in the original estimate that subsequently were paid pursuant 

to the Court’s interim compensation procedures to Professional Persons ($2,100,000) and to the CRO, CEO, and 

the CRO’s Professional Persons ($350,000); plus (b) an increase of approximately $350,000 for additional fees 

estimated to be incurred by Professional Persons due to the Effective Date occurring on or about June 12, 2014 

rather than by May 31, 2014.  Nothing herein constitutes the Allowance of any Fee Claim.   

5
  The $2 million listed for the D&O Indemnification Account will be reduced by the amount (approximately 

$300,000) to be paid by the Debtor for additional D&O tail insurance. 
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Other Effective Date Payments: 

Payment to DASNY Designee                $3,500 

Covered Persons Fund           950
6
 

Liquidating Trust Funding                  1,200 

 

Total Transfers by Debtor: $39,570 

                                                 
6
  Includes $200,000 from the Debtor and $750,000 from IM Foundation (which will be paid initially to IMC and 

then transferred to the Covered Persons Fund) , but does not include the contributions from Covered Persons.  The 

Covered Persons’ contributions will be from those doctors making Elections to participate.  The funds being paid 

into the Covered Persons Fund will be transferred to the Disbursing Trust on the Effective Date. 
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United States Bankruptcy Court

 Eastern District Of New York
271−C Cadman Plaza East, Suite 1595

Brooklyn, NY 11201−1800

IN RE: CASE NO: 1−12−48226−cec

Interfaith Medical Center, Inc.

Social Security/Individual Taxpayer ID/Taxpayer ID/Employer ID No.: CHAPTER: 11

11−2626155

DEBTOR(s)

NOTICE OF ENTRY OF ORDER CONFIRMING
CHAPTER 11 PLAN OF REORGANIZATION

NOTICE TO DEBTOR(S), CREDITOR(S) AND INTERESTED PARTIES

Notice is hereby given that:

In accordance with Bankruptcy Rule 2002, an order was signed on 6/11/14 confirming the debtor's Chapter 11 Plan of
Reorganization.

The Order Confirming the Plan of Reorganization is on file and available for inspection in the Clerk's Office, 

271−C Cadman Plaza East, Suite 1595
Brooklyn, NY 11201−1800

Dated: June 11, 2014

For the Court, Robert A. Gavin, Jr., Clerk of Court

BLeoc.jsp [Notice Confirming Chapter 11 Plan rev. 05/23/07] 
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Notice Recipients

District/Off: 0207−1 User: jlecky Date Created: 6/11/2014

Case: 1−12−48226−cec Form ID: 225 Total: 78

Recipients submitted to the BNC (Bankruptcy Noticing Center) without an address:
8291783 1545 Atlantic Development LLC
7905216 New York Dialysis Services, Inc.
7963924 and

TOTAL: 3

Recipients of Notice of Electronic Filing:
aty Alan J Lipkin             maoebny@willkie.com
aty Alan J Lipkin             maoebny@willkie.com
aty Shaunna D. Jones             maoebny@willkie.com
aty Shaunna D. Jones             maoebny@willkie.com

TOTAL: 4

Recipients submitted to the BNC (Bankruptcy Noticing Center):
db Interfaith Medical Center, Inc.           1545 Atlantic Avenue           Brooklyn, NY 11213
aty Anna C. Burns           Willkie Farr &Gallagher LLP           787 Seventh Avenue           New York, NY 10019
smg United States of America           Secretary of the Treasury           15th Street &Pennsylvania Ave.

NW           Washington, DC 20220
smg NYS Unemployment Insurance           Attn: Insolvency Unit           Bldg. #12, Room 256           Albany, NY 12240
smg NYS Department of Taxation &Finance           Bankruptcy Unit           PO Box 5300           Albany, NY 12205
smg Internal Revenue Service           PO Box 7346           Philadelphia, PA 19101−7346
smg NYC Department of Finance           345 Adams Street, 3rd Floor           Attn: Legal Affairs − Devora

Cohn           Brooklyn, NY 11201
smg Office of the United States Trustee           Eastern District of NY (Brooklyn Office)           U.S. Federal Office

Building           201 Varick Street, Suite 1006           New York, NY 10014
7879719 1199SEIU National Benefit Fund           LEVY RATNER, P.C.           80 Eighth Ave., 8th Fl., NY, NY

10011           Suzanne Hepner, Esq.           Laureve D. Blackstone, Esq.           
7879718 1199SEIU United Healthcare Workers East           LEVY RATNER, P.C.           80 Eighth Avenue, 8th

Floor           New York, NY 10011           Suzanne Hepner, Esq.           Laureve D. Blackstone, Esq.
7962798 1545 Atlantic Development LLC           c/o Borah, Goldstein, et al.           377 Broadway           New York, NY

10013           Attn: Jeffrey C. Chancas, Esq.           
8241193 1545 Atlantic Development LLC           c/o Emmet, Marvin &Martin, LLP           120 Broadway, 32nd

Floor           New York, New York 10271           Attn: Edward P. Zujkowski, Esq.           and Thomas A. Pitta, Esq.
8258870 3M Company           c/o Anderson Kill, P C           Attn: Dennis J.Nolan Esq           1251 Avenue of The

Americas           New York, NY 10020           
8066404 467−75 St. Marks Ave Assoc. LLC           c/o Borah, Goldstein, Altschuler, Nahins           377 Broadway, 6th

Floor           New York, New York 10013           Attn: Jeffrey C. Chancas, Esq.           
8118300 Amerigroup           c/o Morrison Cohen LLP           909 Third Avenue           New York NY 10022           Attn: Robert

K Dakis, Esq.           
7892785 Beckman Coulter Inc.           c/o Bernstein−Burkley, P.C.           Suite 2200 Gulf Tower           Pittsburgh PA

15219−1900           Attn: Jodi L Hause           
7892783 Beckman Coulter Inc.           c/o Bernstein−Burkley, P.C.           Suite 2200 Gulf Tower           Pittsburgh PA

15219−1900           Attn: Kirk B Burkley           
8191356 Blondell Chad Ross           c/o Silbowitz, Garafola, Silbowitz, Scha           Attn: Mitchell Silbowitz, Esq.           25 West

43rd Street, Suite 711           New York, NY 10036           
8022948 CNR HEALTH CARE NETWORK, INC.           d/b/a CENTER FOR NURSING           Wilson Elser et al           3

Gannett Drive           White Plains, NY 10604           
7901040 Cardinal Health, Inc. and Certain Subsidiaries           c/o Kegler Brown Hill &Ritter           65 East State Street, Suite

1800           Columbus, Ohio 43215           
7901037 Cardinal Health, Inc. and Certain Subsidiaries           c/o Klestadt &Winters LLP           570 Seventh Ave, 17th

Floor           New York, NY 10018           
7899584 Cardinal Health, Inc. and Subsidiaries           7000 Cardinal Place           Dublin, OH 43017           
7921038 Citistorage, LLC           c/o Spence Law Office, P.C.           Attn: Robert J. Spence, Esq.           500 North Broadway,

Ste 200           Jericho, New York 11753           
7889255 City of New York and Its Agencies           c/o New York City Law Department           Tax &Bankruptcy Litigation

Division           100 Church Street,5th Floor           New York, New York 10007           Attn: Gabriela P. Cacuci, Esq.
7906904 Clinical Staffing Resources           c/o Michael S. Amato, Esq.           Ruskin Moscou Faltischek, P.C.           1425 RXR

Plaza           East Tower, 15th Floor           Uniondale, NY 11556−1425
8248694 Committee of Interns and Residents/           Service Employee International Union           Weiss, Zarett, Brofman

&Sonnenklar,P.C.           3333 New Hyde Park Road, Suite 211           New Hyde Park, NY 11042           
7889436 Deborah J. Bisco           Pension Benefit Guaranty Corporation           Office of the Chief Counsel           1200 K Street,

N.W., Suite 340           Washington, D.C. 20005−4026           
7879519 Dormitory Authority of the State of New York           c/o Winston &Strawn LLP           200 Park Avenue           New

York, New York 10166           Attn: David Neier (dneier@winston.com)            Carey Schreiber(cschreiber@winston
8191355 E.M., an Infant by her Mother and Natural Guardian           Shamieka Martinez           c/o Essner &Kobin,

LLP           Attn: Jason M. Kobin, Esq.           50 Broadway, New York, NY 10004           
7956292 EM−I Medical Services, P.C.           c/o David M. Capriotti, Esq.           Harris Beach PLLC           333 W. Washington

St., Ste. 200           Syracuse, NY 13202           
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7904420 Ellen L. Flowers as Guardian           of Drita Manuka           c/o Cooley LLP − Richard S. Kanowitz           1114 Avenue
of the Americas           New York, New York 10036           

8281298 Empire Blue Cross Blue Shield           One Liberty Plaza, 14th Floor           New York, New York 10006           
8281573 Empire Blue Cross Blue Shield           c/o Morrison Cohen LLP           909 Third Ave           New York, NY

10022           
7881946 Enid Nagler Stuart, Ass't Attorney General           Attorney for NYS Dep't of Health           120 Broadway − 24th

floor           New York, NY 10271           
7932151 Eric M. Huebscher, Patient Care Ombudsman           c/o DiConza Traurig LLP           630 Third Avenue, 7th

Floor           New York, New York 10017           Attn: Jeffrey Traurig, Esq.           
8191354 Getty Images           McCormack Intellectual Property Law, P.S           Attn: Timothy B. McCormack, Esq.           617

Lee Street, Seattle, WA 98109           
8191358 Hugh Wilkinson, M.D.           2828 S Seacrest Blvd #208           Boynton Beach, FL 33435           
7884075 I.H., C.L., T.B. and L.B., Infants           c/o Fitzgerald &Fitzgerald, P.C.           538 Riverdale Avenue           Yonkers,

New York 10705           
7970934 IBM Corporation           Attn: National Bankruptcy Coordinator           275 Viger East, Suite 400           Montreal, QC

H2Z 3R7           Canada           
8118898 IM Foundation, Inc.           c/o Charles E. Simpson, Esq.           WINDELS MARX LANE &MITTENDORF,

LLP           156 West 56th Street           New York, New York 10019           
7983892 Julia A. Manning, Esq.           Shipman &Goodwin LLP           One Constitution Plaza           Hartford, CT 06103           
8191357 Julio Suazo           c/o Law Offices of Joel L. Getreu, P.C.           132 Nassau Street, Suite 310           New York, NY

10038           
7944014 Kurron Shares of America, Inc.           c/o McBreen &Kopko           500 North Broadway, Suite 129           Jericho, New

York 11753           
7945050 Lucerne Labidou           c/o Thomas J. Moverman, Esq.           Lipsig, Shapey, Manus &Moverman, P.C.           40

Fulton Street, 25th Floor           New York, NY 10038           
7889187 Martin G. Bunin           Alston &Bird LLP           90 Park Avenue           New York, NY 10016           
7879565 Medline Industries, Inc.           ARENT FOX LLP           1675 Broadway           New York, NY 10019           Telephone:

(212) 484−3900           
8289960 Melanie L. Cyganowski, Esq.           OTTERBOURG P.C.           230 Park Avenue           New York, New York

10169−0075           Tel: (212) 661−9100           email: mcyganowski@otterbourg.com
8290997 Melanie L. Cyganowski,Esq, Chief Restructuring           Officer           Interfaith Medical Center, Inc.           1545

Atlantic Avenue, Brooklyn, NY 11213           Tel: (718) 613−4001           email: mcyganowski@interfaithmedical.org
7935742 Mohamed Mansour MD           Paul J. Labov,           Saree R. Ptak           c/o Edwards Wildman Palmer LLP           750

Lexington Avenue           New York, NY 10022
7905918 Murdock Advisory Services, Inc.           c/o Darryl S. Laddin, Esq.           Arnall Golden Gregory LLP           171 17th

Street, N.W., Suite 2100           Atlanta, GA 30363−1031           
7905953 New York Dialysis Services, Inc.           c/o Halperin Battaglia Raicht, LLP           40 Wall Street − 37th

Floor           New York, New York 10005           
7879595 New York State Nurse's Association           c/o Avrum J. Rosen, Esq.           The Law Offices of Avrum J. Rosen

PLLC           38 New Street           Huntington, NY 11743           
8023743 New York State Workers' Compensation Board           c/o Louis J Testa, Esq., Asst Atty Gen'l           Litigation Bureau,

Bankruptcy Unit           The Capitol           Albany, NY 12224−0341           
8022141 New York State Workers'Compensation Board           328 State Street           Schenectady, New York 12305           
7896170 Nouveau Elevator Industries, Inc.           c/o Chesney &Nicholas, LLP           2305 Grand Avenue           Baldwin, NY

11510           
7905637 Ocean Side Institutional Industries, Inc.           Represented by Thaler Gertler LLP           90 Merrick Avenue, Suite

400           East Meadow, New York 11554           
7938789 Office of the Attorney General           120 Broadway, 24th floor           New York, NY 10271           
8022142 Office of the Attorney General, State of New York           Litigation Bureau, Bankruptcy Unit           The Capitol,

Albany, New York 12224           
7909926 Philips Healthcare           c/o Bruce J. Borrus           Riddell Williams P.S.           1001 4th Ave, Suite

4500           Seattle, WA 98154           
8115792 Robert K. Dakis, Esq.           MORRISON COHEN LLP           909 Third Avenue           New York, NY

10022           rdakis@morrisoncohen.com           
7894496 Sodexo, Inc.           c/o Judy D. Thompson, Esq.           JD Thompson Law           PO Box 33127           Charlotte, NC

28233           
7963923 Sodexo, Inc.           c/o Judy D. Thompson, Esq.           JD Thompson Law           PO Box 33127           Charlotte, NC

28233           
7963925 Sodexo, Inc.           c/o Melanie D. Johnson Raubach           Hamilton Stephens Steele &Martin, PLLC           201 South

College Street, Suite 2020           Charlotte, NC 28244           
7940177 The Brooklyn Hospital Center           c/o Proskauer Rose LLP           Attn: Richard Zall &Jeffrey Levitan           Eleven

Times Square           New York, NY 10036−8299           
7880118 The Committee of Interns and Residents/SEIU           c/o Weiss &Zarett, P.C.           3333 New Hyde Park

Road           Suite 211           New Hyde Park, NY 11042           
7944167 The Max Group, LLC           c/o Mark S. Lichtenstein, Esq.           Crowell &Moring LLP           590 Madison Avenue,

19th Floor           New York, New York 10022           
8322360 The Peoples Committee           c/o Ragues PLLC           Attn: Raymond Ragues           33 Gold Street, Room

620           New York, NY 10038           
7892870 U.S. Department of Health and Human Services           c/o AUSA Kathleen A. Mahoney           U.S. Attorney's

Office           271 Cadman Plaza East, 7th Floor           Brooklyn, New York 11201           
7984000 UnitedHealthcare Insurance Comp.,           UnitedHealthcare of NY, Inc.           United Behavioral Health of

NY,IPA.,Inc.           c/o Shipman &Goodwin LLP           One Constitution Plaza           Hartford, CT 06103
7880487 Voluntary Hospital House Staff Benefits Plan           c/o Kennedy, Jennik &Murray, P.C.           113 University Place,

7th Floor           New York, NY 10003           
8343447 Walter H. Caldwell Jr.           255 West 43rd St           New York NY 10036           
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