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In re Global Home Products, LLC
Bkrtcy.D.Del.,2006.
United States Bankruptcy Court,D. Delaware.
In re GLOBAL HOME PRODUCTS, LLC, et al.,
Debtors.
No. 06-10340 (KG).
Dec. 21, 2006.
Bruce Grohsgal, Laura Davis Jones, James E.
O'Neill, Sandra G.M. Selzer, Pachulski, Stang, Ziehl,
Young, Jones & Wein, Wilmington, DE, for Debtors.
Stephen P. Doughty, Lyons, Doughty & Veldhuis,
P.A., Wilmington, DE, for Plaintiff Fifth Third Bank.
MEMORANDUM OPINIONFN1
FN1.
This
Memorandum
Opinion
constitutes the findings of fact and
conclusions of law required by Federal Rule
of Bankruptcy Procedure 7052, made
applicable to contested matters by
Bankruptcy Rule 9014.KEVIN GROSS,
United States Bankruptcy Judge.
*1 The matter before the Court is the Motion of
Industria Mexicana del Aluminio, S.A. de C.V. for
Allowance and Immediate Payment of Its Section
503(b)(9) Administrative Expense Claim (“the
Motion”) [D.I. 365]. The Court will deny the Motion,
as set forth below.
I. Background
On April 10, 2006, the debtors, Global Home
Products, LLC, et al. (“Debtors”), FN2 filed individual
voluntary petitions for relief under Chapter 11 of the
Bankruptcy Code.FN3The Court ordered the cases to
be jointly administered [D.I. 39]. Debtors are
currently operating and managing their businesses as
Debtors in Possession pursuant to §§ 1107 and 1108.
On April 27, 2006, the Official Committee of
Unsecured Creditors was appointed by the United
States Trustee.
FN2. Debtors

comprise

the

following

entities: Global Home Products LLC; GHP
Holding Company LLC; GHP Operating
Company
LLC;
Anchor
Hocking
Acquisition Inc.; AH Acquisition Puerto
Rico, Inc.; Anchor Hocking Consumer Glass
Corporation; Anchor Hocking CG Operating
Company LLC; Anchor Hocking Operating
Company LLC; Burnes Acquisition Inc.;
Intercraft Company; Burnes Puerto Rico,
Inc.; Picture LLC; Burnes Operating
Company LLC; Mirro Acquisition Inc.;
Mirro Puerto Rico, Inc.; and Mirro
Operating Company LLC.
FN3.11 U.S.C. §§ 101 et seq. Hereinafter,
references to statutory provisions by section
number only are to provisions of the
Bankruptcy Code, unless the context
requires otherwise.
Debtors are a leading designer, marketer and
manufacturer of well known, branded consumer and
speciality products sold to retail and hospitality
customers and to original equipment manufacturers.
As of the Petition Date, Debtors operated three
primary business divisions through its Anchor
Hocking businesses (“Anchor Hocking”), WearEver
businesses (“WearEver”), and Burnes Group
businesses (the “Burnes Group”). Anchor Hocking
produces beverageware, cookware, bakeware, home
décor items, and glass components for commercial
customers. Anchor Hocking's glassware products
cross all price points through retail, specialty,
business-to business, and hospitality channels.
WearEver produces metal bakeware, cookware and
accessories and is recognized as a leading marketer
and manufacturer of multi-branded metal cookware
and bakeware products and accessories. Wearever
sold metal cookware, bakeware and related
accessories throughout North America, principally in
the opening and mid-tier price points through retail
channels. The Burnes Group designed and sold
ready-made picture frames, photo albums,
scrapbooks and related home accessories.
In the course of these cases, Debtors conducted
separate auctions to effectuate the sales of the Burnes
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Group and the WearEver businesses. The Court
entered orders approving the sales of the businesses
on May 23, 2006 and August 14, 2006, respectively
[D.I. 353 and D.I. 664].
Both before and after the Petition Date, Debtors
held a senior secured revolving line of credit with
Wachovia Bank, N.A. (“Wachovia”) pursuant to the
June 22, 2004 Loan Agreement. At the
commencement of these cases, Debtors owed
Wachovia approximately $115 million which was
secured by a lien on substantially all of Debtors'
assets, including all of Debtors' stock in their
domestic subsidiaries, and 65% of Debtors' stock in
their foreign subsidiaries. Additionally, Debtors
maintained a junior secured term loan and revolving
line of credit with Madeline, LLC (“Madeline”)
pursuant to executing a Financing Agreement on
April 13, 2004. Debtors owed Madeline
approximately $200 million and the loan was secured
by a lien on substantially all of Debtors' assets. The
Court entered both interim and final orders
authorizing Debtors to obtain post-petition financing
from Wachovia, as the DIP Lender, and to use
Madeline's cash collateral. On May 4, 2006, the
Court entered the final order on the DIP Loan Motion
(the “Final Financing Order”) [D.I. 184], and a final
order authorizing Debtors to use cash collateral [D.I.
185]. The Final Financing Order approved a
ratification and Amendment Agreement dated April
1, 2006, by and among Debtors, Wachovia and
others. Subsequently, and after the Court took the
Motion under submission, the Court extended the
DIP financing and use of cash collateral through
approving an amendment to the Ratification
Agreement. (Order (A) Authorizing Debtors to
Obtain Interim Post-Petition Financing and Grant
Security Interests and Superpriority Administrative
Expense Status (B) Modifying the Automatic Stay
Authorizing Debtors to Enter Into Agreements with
Wachovia Bank, National Association, as Agent and
Lenders and (D) Scheduling a Final Hearing [D.I. 45]
)
*2 Industria Mexicana del Aluminio, S.A. de
C.V. (“IMASA”) is a creditor and a party in interest
in Debtors' bankruptcy. In the twenty days
immediately preceding the Petition Date, Debtors
purchased approximately 122,986 pounds of
aluminum from IMASA in the ordinary course of

Debtors' business.
IMASA filed its Motion for Allowance and
Immediate Payment of Its Section 503(b)(9)
Administrative Expense Claim (the “Motion”) on
May 25, 2006. IMASA has requested allowance of its
claims for the aluminum as an administrative expense
claim in the amount of the full value of the goods and
that Debtors make payment within three business
days of the Court's entry of an order granting the
Motion. Debtors filed an objection to the Motion on
May 23, 2006, on the grounds that IMASA did not
carry its burden of proving the value of such goods or
that it is entitled to allowance or payment of such
claim [D.I. 452]. Wachovia filed a limited objection
to the Motion on June 23, 2006 [D.I. 457], alleging
that without Wachovia's consent, Debtors are not
authorized to make payments under the Final
Financing Order or the Financing Agreement.
Wachovia has not consented to such payments.
The Motion was set for hearing on August 8,
2006. At the hearing, the parties announced that they
had resolved the issue regarding the value of the
aluminum. The Court subsequently entered an agreed
upon order allowing IMASA's claim as an
administrative expense in the amount of $206,322.07
[D.I. 704]. The issue that remains for decision is the
timing of payment of the allowed administrative
expense.
II. Jurisdiction
This is a core proceeding which invests the Court
with jurisdiction pursuant to 28 U.S.C. §
157(b)(2)(A), (B), and (O).
III. Parties Contentions
According to IMASA, Debtors used the
aluminum to manufacture their line of cookware,
bakeware, and accessories, which generated
significant post-petition revenues for Debtors.
IMASA argues in support of its Motion that it would
be inequitable to delay the payment of the
administrative expense claim in light of the
administrative expense priority afforded to it by the
recent
amendments
to
the
Bankruptcy
Code.FN4Additionally, IMASA asserts that it is
entitled to adequate protection of its interest in cash
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collateral.
FN4. The Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005, S. 256,
Pub.L.No. 109-8, 119 Stat. 23 (2005) (the
“2005 Act”) became law on October 17,
2005. The 2005 Act governs these cases.
In opposition to the Motion, Debtors contend
that the Final Financing Order prohibits the payment
of the claims or expenses not otherwise authorized
under the DIP financing agreements or the DIP
budget. Paragraph 1.2 of the Final Financing Order
prohibits Debtors' use of loan proceeds for payment
of claims not provided for in the financing
agreements and budget without the Court's approval.
Section 5.2 of the Ratification Agreement also
restricts Debtors' use of DIP Financing proceeds to
pay administrative claims. Debtors are authorized to
pay only administrative claims that are directly
attributable to the operation of the business of any of
Debtors in the ordinary course of business and in
accordance with the Financing Agreements, unless
otherwise authorized by the Court and approved in
writing by the DIP Lender. Payment of IMASA's
administrative claim could therefore constitute a
default under the Financing Agreements and violate
the provisions of the Final Financing Order.
*3 Debtors also argue that requiring immediate
payment of § 503(b)(9) claims would expose Debtors
to financial risk by adversely affecting Debtors'
borrowing availability. Debtors assert that every
creditor with a potential administrative claim could
also request immediate allowance and payment of its
claims. These payments could potentially affect
Debtors ability to obtain the necessary cash to
continue their day-to-day operations.
Debtors assert that there is no need to deviate
from the general rule that administrative claims are
not payable until the effective date of a confirmed
plan of reorganization. Debtors contend that the
statute does not require immediate payment and that
it is silent on the issue of timing.
IV. Discussion
IMASA filed its Motion pursuant to § 503(b)(9),
which provides:

After notice and a hearing, there shall be allowed
administrative expenses ... including-(9) the value of
any goods received by the debtor within 20 days
before the date of commencement of a case under this
title in which the goods have been sold to the debtor
in the ordinary course of such debtor's business.
11 U.S.C. § 503(b)(9).Section 503(b)(9) is newly
created by the 2005 Act. Creditor claims of this type
are now given a second priority pursuant to §
507(a)(2) of the Code. Section 503 does not specify a
time for payment of these expenses but
administrative expenses must be paid in full on the
effective date of the plan as provided in §
1129(a)(9).FN5
FN5. Section 1129(a)(9) mandates that a
court shall confirm a plan of reorganization
only if “... the plan provides that(A) with respect to a claim of a kind specified in
section 507(a)(1) or 507(a)(2) of this title, on the
effective date of the plan, the holder of such claim
will receive on account of such claim cash equal to
the allowed amount of such claim....”
The parties agree that when a claimant timely
files a request for payment of an administrative
expense under § 503(a), the timing of the payment of
that administrative expense claim is left to the
discretion of the Court. In re Garden Ridge
Corporation, 323 B.R. 136 (Bankr.D.Del.2005); In re
Colortex Industries, Inc., 19 F.3d 1371, 1348 (11 th
Cir.1994); In re Continental Airlines, Inc ., 146 B.R.
520, 531 (Bankr.D.Del.1992).“In making this
determination, one of the chief factors courts
consider is bankruptcy's goal of an orderly and equal
distribution among creditors and the need to prevent
a race to a debtor's assets.”In re HQ Global Holdings,
Inc., 282 B.R. 169 (Bankr.D.Del.2002). Distributions
to administrative claimants are generally disallowed
prior to confirmation if there is a showing that the
bankruptcy estate may not be able to pay all of the
administrative expenses in full.Id. Courts will also
consider the particular needs of each administrative
claimant and the length and expense of the case's
administration. Id.“To qualify for exceptional
immediate payment, a creditor must show that ‘there
is a necessity to pay and not merely that the Debtor
has the ability to pay.’ “ In re Continental Airlines,
Inc., 146 B.R. at 531 (quoting In re Ionosphere
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Clubs,
Inc.,
98
B.R.
174,
179-79
(Bankr.S.D.N.Y.1989)); See also Alan N. Resnick,
The Future of Chapter 11: A Symposium
Cosponsored by the American College of
Bankruptcy: The Future of the Doctrine ofNecessity
and Critical Vendor Payments in Chapter 11 Cases,
47 B.C.L. Rev 183, 204-205 (2005) (Section
503(b)(9) “is a rule of priority, rather than payment.”
The new section does not specify when payment will
be made. “Arguably, prepetition vendor claims are
never payable in the ordinary course of business
because of the intervening bankruptcy and the
automatic stay, even if afforded administrative
expense priority.”).

included in Debtors' budget without the consent of
Wachovia. Mr. Stengel testified that he did not know
whether or not Wachovia had given its consent to
such expenditures and § 502(b)(9) administrative
claims were not included in Debtors' budget.
Therefore, the uncontroverted testimony is that
Debtors would be prejudiced if the Court were to
grant the motions for administrative expense claims.
FN6. The docket reflects that more than
twenty creditors have filed motions seeking
immediate payment of administrative
claims.
b. Hardship to Claimant

*4 In In re Garden Ridge Corp., this Court
considered three factors in determining how to
exercise its discretion on the timing of payment of an
administrative expense claim, viz., (1) the prejudice
to the debtors, (2) hardship to claimant, and (3)
potential detriment to other creditors. In re Garden
Ridge Corp., 323 B.R. at 143.
a. Prejudice to Debtors
During the course of the August 8th hearing,
Debtors presented the testimony of Mr. Ronald F.
Stengel, the Chief Restructuring Officer of Debtors.
Mr. Stengel testified that: (1) the payment of §
503(b)(9) claims would adversely effect Debtors'
borrowing ability under the DIP Financing
Agreement because the aggregate § 503(b)(9) claims
far exceed the company's availability to borrow, (2)
that Debtors did not then have funds available to
make payments for administrative claims, (3)
Debtors' availability under the current financing
arrangement was approximately $1.7 million and
those funds were needed to provide for continuing
operations, including current operating costs, payroll,
purchase of inventory, etc., and (4) as of the hearing
date there were nine other § 503(b)(9) claims seeking
in the aggregate approximately $2.1 million in
Debtors' bankruptcy cases, and others were expected
to be filed in the future.FN6Mr. Stengel opined that if
Debtors had to pay the administrative claims
immediately and in full, their reorganization efforts
would collapse. Furthermore, Mr. Stengel testified
that under Section 1.2 of the DIP Financing Order,
Debtors are precluded from using any proceeds of
any loans to pay claims or expenses that are not

IMASA claims that the prejudice or hardship to
them from non-payment of the administrative
expense claim is self-evident. IMASA contends that
it has been singled out of a class of claimants that
have been given priority under the Code because
Debtors are denying payment to IMASA until
confirmation of a plan. IMASA did not present
testimony to support its claim of prejudice, instead
relying on various documents filed in Debtors'
bankruptcy cases of which this Court took judicial
notice. At the hearing on the Motion, the Court asked
IMASA what evidence was before the Court of
hardship to IMASA of later payment. IMASA
responded:
The only evidence I would submit, Your Honor,
is sort of the self-evident hardship. That we're
discriminating between five-o-between 503(b)
claimants. That is to say, some of them are going to
be paid now, and others are being deferred.
(Hearing Transcript, 26, August 8, 2006).
*5 The discrimination in payment to which
IMASA refers is Debtors' payment of the pre-petition
claims of certain critical vendors, which Debtors
were entitled to make pursuant to the Order
Authorizing, But Not Requiring the Payment of
Prepetition Claims of Critical Trade Vendors
(“Critical Vendor Order”) [D.I. 42]. The Critical
Vendor Order enabled Debtors to obtain favorable
trade terms from those vendors whose products
Debtors needed to be able to reorganize. The decision
on which vendors are critical to Debtors' reorganized
was left to Debtors' business judgment.
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Debtors argue however, that the case law in this
area does not focus on the alleged discrimination
between post-petition trade creditors and pre-petition
creditors, rather, it focuses on the individual hardship
to the individual claimant. Debtors point out that
there is no evidence that immediate payment is
necessary to keep IMASA in business. According to
IMASA's web site, they produce in excess of 70
million pounds of aluminum each year with company
sales in excess of $400 million.

(Bkrtcy.D.Del.), 57 Collier Bankr.Cas.2d 475, Bankr.
L. Rep. P 80,894
END OF DOCUMENT

V. Decision
Debtors presented the testimony of Mr. Stengel
which the Court found to be credible and decisively
relevant to the issue of the relative hardships to the
parties. In balancing these hardships, the Court finds
that IMASA will suffer little prejudice or hardship if
payment of its allowed administrative claim is
deferred until after confirmation of a plan.
Conversely, given the tenuous financial position of
Debtors and the requirements of the DIP Financing
Agreement, Debtors will suffer a substantial hardship
if immediate payment on IMASA's § 503(b)(9) claim
is allowed at this time in Debtors' reorganization
efforts. Accordingly, the Court has determined that
the proper exercise of discretion requires the Court to
deny the motion. The prejudice to Debtors of
requiring immediate payment far outweighs the
prejudice, if any, to IMASA and Debtors' other
creditors are benefitted by the ruling to the extent that
by denying immediate payment, the Court preserves
a later equitable distribution to other administrative
claimants.
VI. Conclusion
Based upon the forgoing, the Motion of Industria
Mexicana del Aluminio, S.A. de C.V. for Allowance
and Immediate Payment of Its Section 503(b)(9)
Administrative Expense Claim will be DENIED to
the extent that the Motion seeks immediate payment
of the administrative expense claim.
An appropriate order follows.
Bkrtcy.D.Del.,2006.
In re Global Home Products, LLC
Not Reported in B.R., 2006

WL

3791955

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Slip Copy
Slip Copy, 2006 WL 3858020 (Bkrtcy.E.D.Pa.), 47 Bankr.Ct.Dec. 187, Bankr. L. Rep. P 97,757
(Cite as: Slip Copy)

Page 1

to 11 U.S.C. § 363(c)(1).
In re Bookbinders' Restaurant, Inc.
Bkrtcy.E.D.Pa.,2006.
United States Bankruptcy Court,E.D. Pennsylvania.
In re BOOKBINDERS' RESTAURANT, INC., Debtor(s).
No. 06-12302ELF.

I will hold an evidentiary hearing to permit the
parties to develop the record further before I determine
whether to compel payment of the allowed § 503(b)(9) or
defer payment to a later stage in the case.
II. FACTUAL AND PROCEDURAL BACKGROUND

Dec. 28, 2006.
Albert A. Ciardi, III, Ciardi & Ciardi, P.C., Philadelphia,
PA, for Debtor(s).
David M. Klauder, U.S. Trustee Office, Philadelphia, PA,
for U.S. Trustee.
Bradford J. Sandler, Adelman Lavine Gold & Levin, P.C.,
Philadelphia, PA, for Creditor.
MEMORANDUM OPINION
ERIC L. FRANK, U.S. Bankruptcy Judge.
I. INTRODUCTION
*1 In this chapter 11 case, I must decide whether a
trade creditor who holds an allowed administrative
expense by virtue of 11 U.S.C. § 503(b)(9), one of the
new provisions added to the Bankruptcy Code by the
Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005 (“BAPCPA”),FN1 is entitled to immediate
payment of the allowed expense.
FN1.Pub.L. No. 109-8, § 1227(b), 119 Stat. 23
(2005).
I hold that the timing of the payment of an
administrative expense allowed under § 503(b)(9) is
within the discretion of the bankruptcy court and that
before compelling a chapter 11 debtor to pay the allowed
administrative expense I may consider potential
“prejudice to the debtor, hardship to the claimant, and ...
detriment to other creditors.”In re Garden Ridge
Corporation, 323 B.R. 136, 143 (Bankr.D.N.J.2005). I
reject the creditor's argument that it is entitled to
immediate payment as a matter of law because the Debtor
in this case has been paying other administrative
expenses, specifically, the Debtor's postpetition trade
debt, which has been paid in the ordinary course pursuant

Bookbinder's Restaurant Inc. commenced this
bankruptcy case by filing a voluntary petition under
chapter 11 of the Bankruptcy Code on June 5, 2006. Since
then, it has continued its business operations as a
restaurant in Center City, Philadelphia.FN2On June 26,
2006, the U.S. Trustee appointed a Committee of
Unsecured Creditors (“the Committee”).
FN2. The restaurant known as “Old Original
Bookbinders” is well known in the region as a
“landmark” restaurant. According to the
information provided on the website of the
Philadelphia
Industrial
Development
Corporation, a not-for-profit corporation founded
by the City of Philadelphia and the Greater
Philadelphia Chamber of Commerce to promote
economic development in the City, the restaurant
operated continuously from 1865 to 2001. It
reopened in February 2005. See http://www.pidcpa.org/newslist.asp
(link
to
“Historic
Bookbinders Reopens With Updated Look”).
This historical background plays no part in my
decision, but may of general interest.
Five creditors have requested the allowance of an
administrative expense under 11 U.S.C. § 503(b)(9). Each
creditor has asserted that it supplied goods to the Debtor
within twenty (20) days before the commencement of the
case.
Section 503(b)(9) of the Bankruptcy Code provides
for the allowance of an administrative expense for:
the value of any goods received by the debtor within
20 days before the date of commencement of a case under
this title in which the goods have been sold to the debtor
in the ordinary course of such debtor's business.
11 U.S.C. § 503(b)(9).
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The Debtor has agreed that all five creditors are
entitled to the allowance of an administrative expense.
The Debtor has reached an agreement with each creditor
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as to the amount of the allowed expense. The table below
identifies the five creditors and sets forth the amount of
the allowed administrative expense that I have approved:

Name of Creditor
Killian's Harvest Green
U.S. Food Service, Inc.
Fichera Foods, Inc.
Blue Crab Plus, Sfd
OceanPro Industries, Ltd.
TOTAL

Amount of Allowed Administrative Expense
$5,914.90
$14,446.06
$ 9,954.40
$33,021.74
$23,228.79
$86,565.89
suggesting that if the Debtor was paying its
utility bills on an ongoing basis, it was equally
The five creditors differ in their positions with
obliged to pay its § 503(b)(9) administrative
respect to the timing of the payment of their respective
allowed administrative expenses. One of the five creditors
expenses.
agreed that its expense should be paid when the Debtor
pays other administrative expenses in the case.FN3Three of
Second, Blue Crab argues that in any event, the
the five creditors agreed to defer the actual payment of the
Debtor can afford to make the payment. Blue Crab points
allowed administrative expense for the time being, while
to the Debtor's most recently MOR for October 2006
reserving the right to request immediate payment at a later
which, on its face, appears to state that the Debtor's cash
time.FN4The fifth creditor, Blue Crab Plus Sfd (“Blue
on hand (as of October 31, 2006) exceeded $200,000.
With that amount of cash available, Blue Crab argues that
Crab”), insists that it is entitled to immediate payment of
there is no reason to delay payment of its $33,021.74
its allowed expense.
allowed administrative expense.
FN3. U.S. Food Service, Inc.
In response, the Debtor contends that the timing of
the payment of administrative expenses is within the
FN4. Killian's Harvest Green, Fichera Foods,
discretion of the bankruptcy court and that the discretion
Inc. and OceanPro Industries, Ltd..
should be exercised to permit the Debtor to continue
paying its postpetition payables while deferring, for now,
*2 Blue Crab makes two arguments in support of its
payment of the § 503(b)(9) allowed administrative
request for immediate payment of its allowed § 503(b)(9)
expense, see11 U.S .C. § 503(a) ( “[a]n entity may timely
expenses. As for its financial condition, the Debtor argues
that the October 2006 MOR, while accurate, does not
file a request for payment of an administrative expense”).
fully reflect certain operational realities which render the
Debtor's financial condition less liquid than it might
First, Blue Crab reasons as follows: an inherent part
appear to be from a superficial review of its MOR's. The
of the reorganization process for a business continuing to
Debtor contends that requiring immediate payment of
operate under chapter 11 is the payment of its postpetition
Blue Crab's administrative expense (with the possible
operating expenses in the ordinary course; the Debtor's
consequence that other § 503(b)(9) creditors might then
monthly operating reports (“MOR”) suggest that it is
actually paying those expenses; § 503(b)(9) requires that a
make the same demand for immediate payment) could
impair its cash position to the point of jeopardizing its
chapter 11 debtor treat “20 day” administrative expenses
reorganization.FN6To fully develop the record on that
in the same manner as administrative expenses arising
from the postpetition delivery of goods and services; it
issue, the Debtor requests that another hearing be
follows that Blue Crab's § 503(b)(9) allowed expense
scheduled since the Debtor's witnesses on the subject
were not available to testify at the December 13, 2006
should be paid immediately.FN5
hearing.
FN5. At the last hearing, Blue Crab was blunt,
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FN6. In making this argument, the Debtor seems
aware that it is “walking a thin line.” Its
argument that there may be a serious financial
impediment to the payment of an allowed
administrative expense, implicates the feasibility
of a successful reorganization. See11 U.S.C. §
1129(a)(9)(A) and § 1129(a)(11). Of course, it is
also possible that the financial issues alluded to
by the Debtor are temporary and can be resolved
by the time this case reaches confirmation.
At the conclusion of the December 13, 2006 hearing,
I agreed to decide the merits of Blue Crab's first
argument-that it has an unfettered right to immediate
payment-because the resolution of that issue would
determine whether a further hearing is required in this
matter. After the December 13, 2006 hearing, Debtor and
Blue Crab filed short submissions in support of their
positions.
III. DISCUSSION
The allowance and treatment of administrative
expenses is governed by 11 U.S.C. § 503. Section 503(a)
provides that a party may request payment of an allowed
expense. 11 U.S.C. § 503(a).Section 503(b) of the
Bankruptcy Code addresses the allowance of
administrative expenses.
*3 Prior to the effective date of BAPCPA, § 503(b)
set forth six (6) categories of expenses allowable as
administrative expenses. 11 U.S .C. § 503(b). In the
context of a chapter 11 case in which the debtor-inpossession continues its business operations, one might
divide the six (6) categories into two types: (1) the
operational expenses of a reorganizing debtor FN7 and (2)
the expenses associated with the bankruptcy
reorganization process itself.FN8
FN7.See11 U.S.C. § 503(b)(1) (“actual,
necessary costs and expenses of preserving the
estate”).
FN8.See11
U.S.C.
§§
503(b)(2)-(6)
(compensation allowed to, inter alia, attorneys,
other appointed professionals, members of
official committees).
When a debtor-in-possession continues to operate its
business during a chapter 11 case, the debtor may pay its
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expenses incurred in the ordinary course “without notice
and hearing” as permitted by 11 U.S.C. § 363(c)(1).
Typically, post-petition “trade debt” is incurred by an
operating chapter 11 debtor in the ordinary course of
business operations. Therefore, the formal administrative
expense allowance process provided in § 503(b)(1), which
includes “notice and hearing,” need not be invoked before
a debtor may pay for goods and services received
postpetition in the ordinary course of business.
BAPCPA added several additional categories of
allowable administrative expenses. See11 U.S.C. §§
503(b)(7)-(9). One of the new categories is § 503(b)(9),
colloquially referred to as “the 20 day” expense provision.
Section 503(b)(9) effectively converted what
previously was a prepetition “claim” into an allowable
administrative expense.FN9This new status provides at
least two benefits to holder of an administrative expense
allowed under § 503(b)(9). First, the allowed expense
must be paid in full as a condition of confirmation of a
chapter 11 plan. See11 U.S.C. § 1129(a)(9)(A) (requiring
full payment of allowed administrative expenses FN10 on
effective date of the plan as a condition of confirmation,
unless the holder has agreed to different treatment).
Previously, the same liability was treated as a prepetition
claim that could be classified in a plan of reorganization,
was subject to plan voting and was susceptible to being
paid only partially in a plan confirmed over the creditor's
dissent. See11 U.S.C. § 1123(a)(1) (requiring that a plan
designate classes of “claims”); id. § 1126(c) (defining
“acceptance” of a plan by a class of claims).FN11 The
second possible benefit to the creditor is that there is a
potential for a more prompt payment of “the 20 day”
liability. Since the liability is an administrative expense
and not a prepetition claim, a chapter 11 debtor with
adequate resources can pay the allowed administrative
expense prior to confirmation.
FN9. Pre-BAPCPA, in certain circumstances,
creditors who provided goods to the Debtor
retained a right to reclaim the goods pursuant
to11 U.S.C. § 546(c).Section 546(c) also was
amended by BAPCPA. SeePub.L. No. 109-8, §
1227(a), 119 Stat. 23.
FN10.Section 1129(a)(9)(A) refers to payment of
claims of a kind specified in 11 U.S.C. §
507(a)(2).Section
507(a)(2)
refers
to
“administrative expenses allowed under section
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503(b).”
FN11. Obviously, the more favorable treatment
accorded to “the 20 day” liabilities has the
potential of impacting adversely a debtor's
prospects for reorganization.
Neither § 503(a) nor § 503(b) provides explicit
guidance to the bankruptcy court as to when an allowed
administrative expenses should be paid. As one
commentator has observed, there are at least four possible
points in the life of a chapter 11 reorganization case when
a § 503(b)(9) “20 day” expense may be payable: (1)
immediately upon the commencement of the case; (2)
immediately upon allowance; (3) prior to confirmation, in
the discretion of the debtor; and (4) on the effective date
of the plan, along with other allowed administrative
expenses (such as allowed professional fees) pursuant to
11 U.S.C. § 1129(a)(9)(A).FN12 Ryan T. Routh, “Twentyday Claims:” The Anticipated and Unanticipated
Consequences of Code § 503(b)(9), Am. Bankr. Inst. J.
24, *78 -79 (November 25, 2006).
FN12. One court has referred to § 1129(a) as
setting “the outside date by which administrative
expenses must be paid in a Chapter 11 case.”In
re The Korea Chosun Daily Times, 337 B.R.
773, 784 (Bankr.E.D.N.Y.2005)
*4 Prior to the enactment of 11 U.S.C. § 503(b)(9), it
was black letter law that the question whether the
bankruptcy estate should be ordered to pay an allowed
administrative expense is within the bankruptcy court's
discretion. E.g., In re Colortex Industries, 19 F.3d 1371,
1384 (11th Cir.1994); In re HQ Global Holdings, Inc. .,
282 B.R. 169, 173 (Bankr.D.Del.2002); In re Dieckhaus
Stationers of King of Prussia, Inc., 73 B.R. 969, 972
(Bankr.E.D.Pa.1987).See also 4 Collier on Bankruptcy ¶
503.3, at 503-13 (15th rev. ed.2006) (“[t]he time at which
a particular administrative expense can or must be paid
will vary from case to case depending upon the chapter
under which the case was filed and the circumstances of
the case”).
The considerations which guide a court's decision
whether to order immediate payment of an allowed
administrative expense have been described in different
ways. In Dieckhaus Stationers, the court stated its
discretion should be exercised “with reference to other
provisions and policies of the Code.”73 B.R. at 972.
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Other courts have been more specific. In HQ Global
Holdings, the court stated that the court should consider
“bankruptcy's goal of an orderly and equal distribution
among creditors and the need to prevent a race to a
debtor's assets.”282 B.R. at 173. And, as stated above in
the Introduction, in In re Garden Ridge Corporation, the
court stated that it would consider “prejudice to the
debtor, hardship to the claimant, and the potential
detriment to other creditors.”323 B.R. at 143.
It is against this legal backdrop that Congress enacted
the new provision, § 503(b)(9), creating a new category of
allowable administrative expenses. The question in this
case is whether § 503(b)(9) was intended to alter existing
practice that the timing of the payment of an allowed
administrative expenses is left to the discretion of the
bankruptcy court. I conclude that in enacting § 503(b)(9),
Congress did not intend to alter existing practice under 11
U.S.C. § 503(b).
The Supreme Court has instructed that the
Bankruptcy Code should not be read “to erode past
bankruptcy practice absent a clear indication that
Congress intended such a departure.”Pennsylvania
Department of Public Welfare v. Davenport, 495 U.S.
552, 563, 110 S.Ct. 2126, 2133, 109 L.Ed.2d 588 (1990);
accord, Cohen v. de la Cruz, 523 U.S. 213, 221-222, 118
S.Ct. 1212,1218, 140 L.Ed.2d 341 (1998); Official
Committee of Unsecured Creditors of Cybergenics Corp.
ex rel. Cybergenics Corp. v. Chinery, 330 F.3d 548, 571 572 (3d Cir.2003) (en banc), cert. dismissed,540 U.S.
1001-02, 124 S.Ct. 530, 157 L.Ed.2d 406 (2003).FN13
FN13. I am cognizant that this principle was
enunciated in the context of construing the
Bankruptcy Code in light of practice under the
1898 Bankruptcy Act, as amended. However, at
this point in time, after twenty seven (27) years
of practice under the Bankruptcy Code, I see no
reason that it should not apply with equal force
before the Code is construed to mandate the
modification of practices that have become well
established under existing caselaw. Certainly,
there are provisions of BAPCPA which, without
question, were intended to alter existing practice.
See, e.g.11 U.S.C. § 707(b).
There is nothing in the language of § 503(b)(9) to
support Blue Crab's suggestion that it is entitled to
immediate payment of its allowed expense in derogation
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of the accepted principle that the timing of payment of an
allowed administrative expense is within the court's
discretion. Section 503(b)(9) does nothing more than
define a type of liability, previously treated as a
prepetition claim, which is now accorded administrative
expense status. The text of § 503(b)(9) neither states nor
even implies that allowance of the expense encompasses
an unqualified right to immediate payment. Nor does the
text of the provision suggest that an administrative
expense allowed under § 503(b)(9) is to be treated in a
more favorable manner than any other allowed § 503(b)
administrative expense.FN14
FN14. Also, I am unaware of the existence of
any legislative history that supports Blue Crab's
argument. SeeH.R.Rep. No. 109-31 (2005) at
146.
*5 Distilled to its essence, Blue Crab's argument is a
kind of “equal protection” argument-i.e., since the Debtor
is paying what Blue Crab posits are other administrative
expenses (the liabilities incurred by the Debtor for goods
and services and services received postpetition), Blue
Crab's allowed § 503(b)(9) administrative expense must
also be paid. I am not convinced by this argument for
three reasons.
First, Blue Crab has presented no authority
supporting the proposition that a holder of an
administrative expense allowed under § 503(b) has an
unqualified legal entitlement to be paid at the same time
as post-petition creditors who are being paid in the
ordinary course pursuant to 11 U.S.C. § 363(c)(1).
Indeed, such a holding would be contrary to the cases
discussed above which treat the subject of actual payment
of allowed administrative expenses as a discretionary
matter for the court. And, as I have previously observed,
there is nothing in the text of § 503(b)(9) or the legislative
history which suggests that a § 503(b)(9) allowed
administrative expense is entitled to more favorable
treatment than other allowed administrative expenses so
as to justify an exception to the general rule. That said,
there may be circumstances in which it would be
inequitable or inappropriate to permit a debtor to pay
certain administrative expenses but not others. In such a
case, the court can order the bankruptcy estate
representative to pay the unpaid allowed administrative
expense. It is possible that this case is such a case.
However, before I can make that determination, a hearing
is necessary so that the Debtor's reasons for the disparate
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treatment can be aired.
Second, Blue Crab's argument overlooks the fact that
the Debtor's payments to postpetition trade creditors are
being made pursuant to 11 U.S.C. § 363(c)(1), not 11
U.S.C. § 503(b)(1). In other words, the expenses are being
paid without the formality of court allowance under §
503(b). I recognize that if the Debtor were not actually
paying its post-petition payables in the ordinary course,
those same liabilities might also be allowable under §
503(b)(1). However, if unpaid postpetition creditors
invoke their rights under § 503(a) and (b), the same issues
would be presented as are raised by Blue Crab's request
for payment: What are the Debtor's reasons for not paying
the expense? Are there sufficient funds in the estate to
make the payment? What effect would payment have on
the Debtor, the other creditors and prospects for a
successful conclusion to the bankruptcy case? What
impact would non-payment have on the creditor? These
are the issues that must be considered when any holder of
a § 503(b) allowed administrative expense seeks to
compel payment from the bankruptcy estate. Thus, in a
technical sense, Blue Crab's § 503(b)(9) administrative
expense is being treated the same as any unpaid, allowed
§ 503(b) administrative expense. There is no disparate
treatment between different types of § 503(b) expenses.
To the extent there is different treatment, it is between
administrative expenses allowed under § 503(b) and postpetition liabilities being paid pursuant to 11 U.S.C. §
363(c)(1). Whether this discrimination is justified remains
to be determined.
*6 Finally, I find support for my rejection of Blue
Crab's argument by comparing 11 U.S.C. § 503(b)(9) to
11 U.S.C. § 365(d)(3), a Code provision that addresses
more directly than § 503(b)(9) the obligation of the
bankruptcy estate to pay a certain type of postpetition
obligation.Section 365(d)(3) provides, in pertinent part,
that
[t]he trustee shall timely perform all the obligations
of the debtor, except those specified in section 365(b)(2),
arising from and after the order for relief under any
unexpired lease of nonresidential real property, until such
lease is assumed or rejected notwithstanding section
503(b)(1) of this title.
11 U.S.C. § 365(d)(3).Section 365(d)(3) gives the
court discretion to extend the “time for performance” of
any obligation arising within the first 60 days after the
order for relief, but restricts the exercise of that discretion
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by providing that “the time for performance shall not be
extended beyond such 60-day period .”Id.
Section 365(d)(3) was added to the Bankruptcy Code
by the Bankruptcy Amendments and Federal Judgeship
Act of 1984, Pub.L. No. 98-353, 98 Stat. 333 (1984). As
the court stated in Dieckhaus, the effect of the addition of
this provision to the Code was to render rent payments
“falling due during the sixty day period [as] an allowable
administrative expense without the necessity of notice and
hearing, as is ordinarily required by section 503(b).”73
B.R. at 972;accord, In re Granada, Inc., 88 B.R. 369, 371
(Bankr.D.Utah 1988). Further, the enactment of §
365(d)(3) was accompanied by explicit “legislative
history indicating that, due to the unique demands made
by debtors upon their landlords, landlords are entitled to
assurance that rent will be timely paid from the time that
an order for relief is entered until a lease is assumed or
rejected.”In re Orient River Investments, Inc., 112 B.R.
126, 133 (Bankr.E.D.Pa.1990).
Considering the text of § 365(d)(3) and its legislative
history, it is not surprising that some courts have held that
landlords have a right to immediate payment for rent
obligations within the purview of the provision. However,
even in the face of the statutory text and accompanying
legislative history, which can be read easily to require the
immediate payment of § 365(d)(3) rent, some courts have
concluded that there are circumstances in which the court
may exercise its discretion to withhold immediate
payment to a § 365(d)(3) landlord. In particular, some
courts have held that a landlord asserting a right to
payment under § 365(d)(3) will not be paid unless the
court is satisfied that the estate is administratively
solvent.FN15See In re Orient River Investments, Inc., 112
B.R. at 132-34 (discussing the caselaw); see also In re
Pudgie's Dev. of N.Y., 223 B.R. 421, 426-427
(Bankr.S.D.N.Y.1998) (same).
FN15. Within the latter line of cases, the courts
have differed as to whether the burden of
showing solvency is on the landlord or whether
the burden of establishing insolvency is on the
trustee. In re Orient River Investments, Inc., 112
B.R. at 132-34
I refer to § 365(d)(3) and the caselaw thereunder
without taking a position as to the proper construction of
that section. My purpose is to contrast § 365(d)(3) with §
503(b)(9). Based on its text and the sparse legislative
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history, the case for construing § 503(b)(9) as deviating
from the accepted principle that the bankruptcy court has
discretion concerning the timing of the payment of an
allowed administrative expense is much weaker than such
an argument under § 365(d)(3). Given the division in the
caselaw under § 365(d)(3), had Congress intended to
provide § 503(b)(9) claimants with some type of
enhanced right to payment after allowance of the expense,
I am convinced that it would have made its intent express
in the statute and it has not done so.
*7 For all of these reasons, I reject Blue Crab's
argument that it is entitled to immediate payment of its §
503(b)(9) administrative expense without a further
hearing Given the opposition of the Debtor and the
Creditors' Committee to Blue Crab's request for
immediate payment, I will hold the evidentiary hearing
requested by the Debtor to permit the parties to make an
evidentiary record to guide the exercise of my
discretion.FN16
FN16. It is unnecessary for me to determine at
this time which party has the burden of proof on
the issue of immediate payment when the holder
of an administrative expense allowed under §
503(b)(9) seeks to compel payment from the
bankruptcy estate.
ORDER
AND NOW, upon consideration of the Motion of
Blue Crab Plus Sfd for Immediate Payment of
Administrative Expense Claim Pursuant to 11 U.S.C. §
503(b)(9) ( “the Motion”), the response thereto of the
Debtor and the Official Committee of Unsecured
Creditors, and for the reasons set forth in the
accompanying Memorandum Opinion, it is hereby
ORDERED that an evidentiary hearing on the Motion is
scheduled for January 17, 2007, at 11 a.m., in
Bankruptcy Courtroom No. 1, U.S. Courthouse, 900
Market Street, 2d Floor, Philadelphia, PA 19107.
Bkrtcy.E.D.Pa.,2006.
In re Bookbinders' Restaurant, Inc.
Slip Copy, 2006 WL 3858020 (Bkrtcy.E.D.Pa.), 47
Bankr.Ct.Dec. 187, Bankr. L. Rep. P 97,757
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