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DEBTOR-IN-POSSESSION
CREDIT AND SECURITY AGREEMENT
THIS DEBTOR-IN-POSSESSION CREDIT AND SECURITY AGREEMENT is entered into as
of July ___, 2017 by and among WORDSWORTH ACADEMY, a Pennsylvania non-profit corporation,
WORDSWORTH CUA 5, LLC, a Pennsylvania limited liability company, and WORDSWORTH
CUA 10, LLC, a Pennsylvania limited liability company (Wordsworth CUA 10, LLC, together with
Wordsworth Academy and Wordsworth CUA 5, LLC, individually and collectively, “Borrower”), as
debtors and debtors-in-possession, and LEARN AND PLAY t/a PLAY AND LEARN, a Pennsylvania
non-profit corporation t/a Play and Learn (“Lender”).

RECITALS
WHEREAS, on June 30, 2017 (the “Petition Date”), Borrower filed voluntary petitions under
Chapter 11 of the Bankruptcy Code (collectively, the “Case”) with the United States Bankruptcy Court
for the Eastern District of Pennsylvania (the “Bankruptcy Court”) initiating the Case under Case
Number [XX-XXXXX], and has continued in possession of its assets and in the management of its
business pursuant to Sections 1107 and 1108 of the Bankruptcy Code;
WHEREAS, Borrower has advised Lender that it desires to continue in the operation of its
business as a debtor-in-possession, and has requested that Lender make certain loans, advances and
extensions of credit to or for its benefit during the pendency of the Case, all in order to meet Borrower’s
immediate and anticipated needs for funds for the payment of wages, payment of professional fees and
other costs of administration of the Chapter 11 case, and to meet other current and immediate operating
expenses of Borrower. To minimize the disruption of Borrower as a going concern, Lender, under the
terms and subject to the conditions set forth herein and in the instruments, agreements or documents
referred to herein, hereby agree to make loans, advances and extensions of credit to or for the benefit of
Borrower.
NOW, THEREFORE, in consideration of the premises and the agreements, provisions and
covenants herein contained, and intending to be legally bound hereby, Borrower and Lender agree as
follows:
SECTION 1.
DEFINITIONS
Certain Defined Terms. The following terms used in this Agreement shall have the following
meanings:
“Advance” has the meaning assigned to such term in Section 2.1(a).
“Affiliate”, as applied to any Person, means any other Person directly or indirectly
controlling, controlled by or under common control with that Person. For the purposes of this definition,
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“control” (including, with correlative meanings, the terms “controlling”, “controlled by” and “under
common control with”), as applied to any Person, means the possession, directly or indirectly, of the
power to direct or cause the direction of the management and policies of that Person, whether through the
ownership of voting securities or by contract or otherwise.
“Agreed Administrative Expense Priorities” means the unpaid fees of the Clerk of the
Bankruptcy Court and the U.S. Trustee pursuant to 28 U.S.C. § 1930(a).
“Agreement” means this Debtor-in-Possession Credit and Security Agreement, as it may
be amended, supplemented or otherwise modified from time to time.
“Allowed Professional Fees” means all fees of and expenses incurred by the
professionals retained pursuant to Sections 327, 363, or 1103(a) of the Bankruptcy Code, by Borrower
and any Committee in the Case provided for in the budgets (including, without limitation, a claims and
notice agent) during the administration of the Case, in each case, as approved by the Bankruptcy Court.
For the avoidance of doubt, the term “Allowed Professional Fees” does not include the fees and costs of
professionals engaged by or for the benefit of Lender.
“Bankruptcy Code” means Title 11 of the United States Code entitled “Bankruptcy”, as
now and hereafter in effect, or any successor statute.
“Bankruptcy Court” has the meaning assigned in the recitals to this Agreement.
“Bankruptcy Plan” means a plan of reorganization or liquidation for Borrower
confirmed by final order of the Bankruptcy Court that provides for the payment in full of all of the
Obligations, affirms the assumption of the Lease Agreement by the Borrower, or is otherwise consented
to by Lender in its sole discretion.
“Borrower” has the meaning assigned to such term in the preamble to this Agreement.
“Borrowing Agent” means Wordsworth Academy.
“Business Day” means for all purposes, any day other than Saturday, Sunday and any
day on which commercial banking institutions are required or authorized by Law to be closed in
Philadelphia, Pennsylvania.
“Capital Lease” means any capital lease or sublease which would be capitalized on a
balance sheet in accordance with GAAP.
“Case” has the meaning assigned in the recitals to this Agreement.
“Closing Date” means the date on which all of the conditions precedent to the making of
the Loan has been met or waived by Lender.
“Collateral” shall mean the Real Property.
-2-
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“Collateral Documents” means this Agreement and any mortgages, deeds of trust and
other instruments or documents delivered by Borrower pursuant to this Agreement or any of the other
Loan Documents in order to grant to Lender, a Lien on any real or personal property of Borrower as
security for the Obligations.
“Commitment” means the commitment of Lender to make loans to Borrower pursuant to
Section 2.1(a) in the aggregate amount of One Million Five Hundred Thousand Dollars ($1,500,000) or
80% of the appraised value of the collateral less the balance of the senior M&T mortgage as otherwise
provided in Section 2.1(a)(ii).
“Committee” means any official committee of unsecured creditors appointed pursuant
Section 1102 of the Bankruptcy Code in the Case.
“Credit Date” means the date of a Credit Extension.
“Credit Extension” means the making of a Loan.
“Default” means a condition or event that, after notice or lapse of time or both, would
constitute an Event of Default.
“DIP Facility” means the credit facility contemplated in this Agreement and other Loan
Documents.
“Dollars” and the sign “$” mean the lawful money of the United States of America.
“Employee Benefit Plan” means any “employee benefit plan” as defined in Section 3(3)
of ERISA which is or was maintained or contributed to by Borrower or any of their respective ERISA
Affiliates.
“ERISA” means the Employee Retirement Income Security Act of 1974, as amended
from time to time, and any successor thereto.
“ERISA Affiliate” means any trade or business (whether or not incorporated) under
common control with Borrower within the meaning of Section 414(b) or (c) of the Internal Revenue Code
(and Sections 414(m) and (o) of the Code for purposes of provisions relating to Section 412 of the Code).
“Event of Default” means each of the events set forth in Section 6.
“Final Advance” has the meaning assigned to that term in Section 2.1(a)(ii).
“Final Order” means a final order of the Bankruptcy Court, that, without limitation,
approves the DIP Facility and grants the liens and security interests contained herein and therein, which
order is not stayed, and is consented to by Lender, and which shall contain a provision granting Lender a
global general release from any claims by Borrower for any claims for any acts, omissions or transaction
including any claims related to the Lease Agreement; provided, however, that such release will not
-3-
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include any claims relating to compliance with Lender’s future, post-assumption obligations under the
Lease Agreement.
“Fiscal Quarter” means a fiscal quarter of any Fiscal Year.
“Fiscal Year” means the fiscal year of Borrower.
“Funding and Payment Office” means the office of Lender as set forth on the signature
pages hereto.
“Funding Date” means the date of the funding of the Loan.
“GAAP” means generally accepted accounting principles of the Accounting Principles
Board of the American Institute of Certified Public Accountants and the Financial Accounting Standards
Board, which are used by Borrower in the preparation of their financial statements and are in effect from
time to time.
“Governmental Authority” means any nation or government, any state or other political
subdivision thereof, any central bank (or similar monetary or regulatory authority) thereof, any entity,
agency, division or subdivision thereof exercising executive, legislative, judicial, regulatory or
administrative functions of or pertaining to government, and any corporation or other entity owned or
controlled, through stock or capital ownership or otherwise, by any of the foregoing.
“Guarantor” means Public Health Fund, an Internal Revenue Code Section 501(c)(3)
tax-exempt entity that is classified as a “Type I Supporting Organization” under Section 509(a)(3) of the
Internal Revenue Code.
“Guaranty” means a guaranty in form and substance satisfactory to the Guarantor and
the Lender.
“Indebtedness” means, as to any Person at a particular time, all of the following,
whether or not included as indebtedness or liabilities in accordance with GAAP:
(a)
all obligations of such Person for borrowed money and all obligations of such
Person evidenced by bonds, debentures, notes, loan agreements or other similar instruments;
(b)
the maximum amount of all direct or contingent obligations of such Person
arising under letters of credit (including standby and commercial), bankers’ acceptances, bank guaranties,
surety bonds and similar instruments;
(c)
all obligations of such Person to pay the deferred purchase price of property or
services (other than trade accounts payable in the ordinary course of business and not past due for more
than ninety (90) days after the date on which such trade account was created);
(d)
indebtedness (excluding prepaid interest thereon) secured by a Lien on property
owned or being purchased by such Person (including indebtedness arising under conditional sales or other
-4-
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title retention agreements), whether or not such indebtedness shall have been assumed by such Person or
is limited in recourse;
(e)

all Indebtedness in respect of Capital Leases of such Person; and

(f)

all guarantees of such Person in respect of any of the foregoing.

“Indemnified Party” has the meaning assigned to that term in Section 7.2.
“Interest Payment Date” means (i) the first day of each month, commencing on the first
such date to occur after the Credit Date and (ii) the date when the Loans are repaid in full.
“Interim Advance” has the meaning assigned to that term in Section 2.1(a)(i).
“Interim Order” means an emergency order approved by the Bankruptcy Court entered
prior to the date of the Final Order that permits borrowing under the Commitment, which Interim Order is
in form and substance satisfactory to Lender.
“Internal Revenue Code” means the Internal Revenue Code of 1986, as amended to the
date hereof and from time to time hereafter, and any successor statute.
“Laws” means all applicable statutes, laws, treaties, ordinances, tariff requirements,
rules, regulations, orders, writs, injunctions, decrees, judgments, opinions or interpretations of any
Governmental Authority.
“Lender” has the meaning assigned in the preamble to this Agreement.
“Lease Agreement” means that certain Lease Agreement by and between Wordsworth
Academy and Lender, dated July 7, 2003, as the same may have been modified, amended, supplemented,
or otherwise altered from time to time on the terms set forth therein.
“Loan Documents” means this Agreement, the Guaranty, the Collateral Documents, and
any related instruments, certificates, and agreements entered into from time to time by Borrower for the
benefit of Lender.
“Loan” means the loan made by Lender to Borrower pursuant to Section 2.1(a).
“Motion to Assume” has the meaning assigned in Section 3.1(g).
“Note” has the meaning assigned in Section 2.1(c).
“Obligations” means all obligations of every nature of Borrower from time to time owed
to Lender under the Loan Documents, whether for principal, interest, fees, expenses, indemnification or
otherwise.
“OFAC” means the U.S. Department of the Treasury’s Office of Foreign Assets Control.
-5-
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“Orders” means, individually and collectively, the Interim Order and the Final Order.
“Patriot Act” means the USA Patriot Act, Title III of Pub. L. 107-56, signed into law
October 26, 2001, as amended.
“Person” means and includes natural persons, corporations, limited partnerships, general
partnerships, limited liability companies, limited liability partnerships, joint stock companies, joint
ventures, associations, companies, trusts, banks, trust companies, land trusts, business or statutory trusts
or other organizations, whether or not legal entities, and governments (whether federal, state or local,
domestic or foreign, and including political subdivisions thereof) and agencies or other administrative or
regulatory bodies thereof.
“Petition Date” has the meaning assigned in the recitals to this Agreement.
“Real Property” means that certain real property of the Borrower situated at 2101
Pennsylvania Avenue, Fort Washington, Pennsylvania 19034 and all improvements thereon.
“Responsible Officer” means the chief executive officer, president, chief financial
officer, controller, vice president or secretary of Borrower, but in any event, with respect to financial
matters, the chief financial officer or controller of Borrower.
“Sanctioned Country” means a country subject to a sanctions program identified on the
list
maintained
by
OFAC
and
available
at
http://www.treas.gov/offices/enforcement
/ofac/sanctions/index.html, or as otherwise published from time to time.
“Sanctioned Person” means (a) a Person named on the list of “Specially Designated
Nationals
and
Blocked
Persons”
maintained
by
OFAC
available
at
http://www.treas.gov/offices/enforcement/ofac/sdn/index.html, or as otherwise published from time to
time, or (b) (i) an agency of the government of a Sanctioned Country, (ii) an organization controlled by a
Sanctioned Country, or (iii) a person resident in a Sanctioned Country, to the extent subject to a sanctions
program administered by OFAC.
“Senior Mortgage” means that certain first priority mortgage on the Real Property in
favor of M&T Bank, N.A.
“Termination Date” means the earliest of the following: (a) December 31, 2017; (b) if a
plan of reorganization has been confirmed by order of the Bankruptcy Court, the effective date of such
plan of reorganization; (c) acceleration by Lender of the Obligations due to the occurrence of an Event of
Default; or (d) the indefeasible payment in full of all Obligations owing under the DIP Facility in
accordance with the terms hereof.
“Thirteen-Week Forecast” means the “Wordsworth Academy Cash Flow Forecasts and
Actuals” as updated from time to time pursuant to Section 5.1(a).
“UCC” means the Uniform Commercial Code as in effect from time to time in the
Commonwealth of Pennsylvania; provided that if, with respect to any financing statement or by reason of
-6-
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any mandatory provisions of Law, the perfection or the effect of perfection or non-perfection of the
security interests granted to Lender pursuant to this Agreement is governed by the Uniform Commercial
Code as in effect in a jurisdiction of the United States other than the Commonwealth of Pennsylvania,
UCC means the Uniform Commercial Code as in effect from time to time in such other jurisdiction for
purposes of the provisions of this Agreement and any financing statement or other document relating to
such perfection or effect of perfection or non-perfection.
Accounting Terms.
Except as otherwise expressly provided herein, all accounting and financial terms
used in the Loan Documents and the compliance with any financial covenant therein shall be determined
in accordance with GAAP, and all accounting principles shall be applied on a consistent basis so that the
accounting principles in a current period are comparable in all material respects to those applied during
the preceding comparable period. If Borrower or Lender determines that a change in GAAP, from that in
effect on the date hereof, has altered the treatment of certain financial data to its detriment under this
Agreement, such party may, by written notice to the other not later than ten (10) days after the effective
date of such change in GAAP, request renegotiation of any financial covenants affected by such change.
If Borrower and Lender have not agreed on revised covenants within thirty (30) days after delivery of
such notice, then, for purposes of this Agreement, GAAP will mean generally accepted accounting
principles on the date just prior to the effective date of the change in GAAP that gave rise to the
renegotiation.
Rules of Construction.
Any of the terms defined herein may, unless the context otherwise
requires, be used in the singular or the plural, depending on the reference. References to “sections” and
“subsections” shall be to sections and subsections, respectively, of this Agreement unless otherwise
specifically provided. The use herein of the word “include” or “including”, when following any general
statement, term or matter, shall not be construed to limit such statement, term or matter to the specific
items or matters set forth immediately following such word or to similar items or matters, whether or not
non-limiting language (such as “without limitation” or “but not limited to” or words of similar import) is
used with reference thereto, but rather shall be deemed to refer to all other items or matters that fall within
the broadest possible scope of such general statement, term or matter.
SECTION 2.
AMOUNTS AND TERMS OF LOANS
2.1

Loans.

(a)
Advances. Subject to the terms and conditions of this Agreement, and in reliance
upon the representations and warranties of Borrower herein set forth, Lender agrees to make loans to
Borrower in the aggregate principal amount of the Commitment (collectively, the “Loan”). The Loan
shall be made to Borrower in two advances (each, an “Advance”) as follows:
(i)
the first Advance shall be an amount approved by the Bankruptcy Court
pursuant to the Interim Order, but not to exceed $1,000,000 (the “Interim Advance”); and
(ii)
the second and final Advance shall be an amount equal to the lesser of:
(x) the amount of the Commitment less the amount of the Interim Advance; or (y) eighty percent (80.0%)
-7-

119662994_1

Case 17-14463-amc

Doc 20-2 Filed 06/30/17 Entered 06/30/17 16:35:25
Exhibit B Page 13 of 32

Desc

of the fair market value of the Real Property, as set forth in the appraisal being delivered in accordance
with Section 3.1(j), less the amount of the Interim Advance less the total outstanding amount of the
Borrower’s obligations under the Senior Mortgage as of the date of the second and final Advance (the
“Final Advance”). In no event shall Borrower request, and Lender shall not be required to make,
Advances in an aggregate principal amount greater than the lesser of (A) the amount of the Commitment
and (B) the aggregate amount approved by the Bankruptcy Court pursuant to the Orders. No Amount
borrowed under this Section 2.1(a) and repaid by Borrower may be re-borrowed by Borrower.
(b)
Disbursement of Funds. After receipt by Lender of the Borrowing Agent’s
written request for an Advance, Lender shall make such Advance as soon as practicable, in immediately
available funds in Dollars, at the Funding and Payment Office. Upon satisfaction or waiver of the
conditions precedent specified in Section 3.1 (or, in the case of the Interim Advance, Section 3.2), Lender
shall make the proceeds of the Loan available to Borrowing Agent on the Funding Date by causing an
amount of immediately available funds in Dollars to the account of Borrowing Agent at the Funding and
Payment Office.
(c)
Notes. The obligations to repay the Loan and to pay interest thereon shall be
evidenced by a promissory note of Borrower to Lender, in form and substance acceptable to Lender (the
“Note”), payable to the order of Lender in a principal amount equal to the Commitment and representing
the Obligations of Borrower to pay Lender the amount of the Commitment or, if less, the aggregate
unpaid principal amount of all Loans made by Lender hereunder, plus interest accrued thereon, as set
forth herein. Borrower irrevocably authorizes Lender to make or cause to be made appropriate notations
on the Note, or on a record pertaining thereto, reflecting the Loan and repayments thereof. The
outstanding amount of the Loan set forth on the Note or such record shall be prima facie evidence of the
principal amount thereof owing and unpaid to Lender, but the failure to make such notation or record, or
any error in such notation or record shall not limit or otherwise affect the obligations of Borrower
hereunder or under the Note to make payments of principal of or interest on the Note when due.
2.2

Interest on the Loan.

(a)
Rate of Interest on Loan. The Loan shall bear interest on the unpaid principal
amount thereof from the date made until repaid and the interest rate shall be seven percent (7.0%) per
annum on the outstanding balances of the Loan owing to Lender at the close of business for each day
during each calendar month.
(b)
Post-Default Interest. To the extent permitted by Law, upon the occurrence and
during the continuance of an Event of Default, all Obligations shall bear interest from the date of such
Event of Default and during the continuance thereof at the rate of nine and one-quarter percent (9¼ %)
per annum (the “Default Rate”) until paid. Such interest shall be due and payable on demand.
(c)
Computation of Interest. Interest on the Loan shall be computed on the basis of
a 360-day year, for the actual number of days elapsed in the period during which it accrues. All interest
rate determinations and calculations by Lender are conclusive and binding absent manifest error.
(d)
Payment of Interest. Except as otherwise set forth herein, interest on each Loan
shall be payable in arrears, in immediately available funds, (i) on each Interest Payment Date applicable
-8-
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to the Loan; and (ii) upon any prepayment of the Loan, whether voluntary or mandatory, to the extent
accrued on the amount being paid.
2.3

Audits and Appraisals Fees.

With respect to those inspections and collateral audits conducted under Section 5.4, Borrower
shall pay for the separate account of Lender, audit, appraisal, and valuation fees and charges, and out-ofpocket expenses for each financial, collateral and other audit or investigation of Borrower performed by
personnel employed by Lender, and actual charges paid or incurred by Lender if it elects to employ the
services of one or more third Persons to perform such services.
2.4

Repayments of Loans.
(a)

Prepayments of the Loan.

(i)
Voluntary Prepayments of the Loan. Borrowing Agent may, upon prior
written or telephonic notice given to Lender by 12:00 noon (Philadelphia time) on the date of the
proposed prepayment and, if given by telephone, promptly confirmed in writing to Lender, at any time
and from time to time prepay the Loan on any Business Day in whole or in part in an aggregate minimum
amount of $50,000 and integral multiples of $50,000. Notice of prepayment having been given as
aforesaid, the principal amount of the Loan specified in such notice shall become due and payable on the
prepayment date specified therein. Any such voluntary prepayment shall be applied to reduce the
outstanding principal balance of the Loan.
(ii)

Mandatory Prepayments.

(A)
Borrower shall from time to time repay the Loans to the extent
necessary so that the outstanding principal Obligations shall not at any time exceed the amount
contemplated by this Agreement.
(B)
All mandatory prepayments of the Loans shall be allocated first
to any accrued and unpaid interest through the date of such prepayment and second to the Loans.
(b)
Repayment of Loan. Borrower agrees to repay in full all outstanding principal
amounts of the Loan, and the Commitment shall automatically terminate and be permanently reduced to
zero, on the Termination Date.
(c)

General Provisions Regarding Payments.

(i)
Manner and Time of Payment. All payments by Borrower of principal,
interest, fees and other Obligations hereunder shall be made in Dollars in immediately available funds,
without defense, setoff or counterclaim, free of any restriction or condition, and delivered to Lender not
later than 1:00 P.M. (Philadelphia time) on the date due at the Funding and Payment Office for the
account of Lender; funds received by Lender after that time on such due date shall be deemed to have
been paid by Borrower on the next succeeding Business Day.
-9-

119662994_1

Case 17-14463-amc

Doc 20-2 Filed 06/30/17 Entered 06/30/17 16:35:25
Exhibit B Page 15 of 32

Desc

(ii)
Payments on Business Days. Whenever any payment to be made
hereunder shall be stated to be due on a day that is not a Business Day, such payment shall be made on
the next succeeding Business Day and such extension of time shall be included in the computation of the
payment of interest hereunder or of the commitment fees hereunder, as the case may be.
Use of Proceeds.
The proceeds of the Loan shall be used solely in accordance with (i) the
applicable Order, (ii) to fund working capital requirements of Borrower, operating expenses of Borrower
and capital expenditures, in the ordinary course of business of Borrower subsequent to the
commencement of the Case, including Allowed Professional Fees during the administration of the Case,
to the extent permitted hereby, and (iii) to fund the payment of interest accrued on the Loan.
SECTION 3.
CONDITIONS TO LOAN
Conditions to Loan. The obligation of Lender to make the Loan shall be subject to the satisfaction of
the following conditions, or the waiver thereof by Lender:
(a)

Loan Documents and Supporting Documentation.

Lender shall have

received:
(i)
Copies of the articles of incorporation and bylaws and other
organizational documents of Borrower, certified as of the Closing Date by a Responsible Officer of
Borrower;
(ii)
Resolutions of the Executive Committee Board of Directors or other
governing body of Borrower approving and authorizing the execution, delivery and performance of the
Loan Documents, and the borrowings made hereunder, each in form and substance satisfactory to Lender,
certified as of the Closing Date by a Responsible Officer of Borrower as being in full force and effect
without modification or amendment;
(iii)
Signature and incumbency certificates of the officers of Borrower
executing the Loan Documents to which it is a party which certificates shall be executed by a Responsible
Officer of Borrower; and
(iv)

Executed originals of each Loan Document to which Borrower is a party;

(b)
Mortgage. Lender shall have received a mortgage on the Real Property, which
shall be subject only to the lien of the Senior Mortgage, in form and substance satisfactory to Lender
covering the Real Property, accompanied by a lender’s title policy on the Real Property issued by an
insurer and otherwise in form and substance satisfactory to Lender;
(c)
Insurance. Lender shall have received evidence of hazard and liability insurance
acceptable to Lender to be maintained at all times naming as lender/loss payee, additional insured and
mortgage, as its interests may appear; and
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No Default. There shall exist no Default or Event of Default;

(e)
Diligence. Lender shall have completed its due diligence regarding Borrower to
the satisfaction of Lender;
(f)
Senior Mortgage Debt. The unpaid principal balance of the Senior Mortgage
shall not exceed $4,850,000;
(g)
Motion to Assume. Borrower shall have filed a motion to assume the Lease
Agreement (“Motion to Assume”), with such amendments and clarifications to the Lease as the Lender
and Borrower shall mutually agree;
(h)
Updated Thirteen-Week Forecast. Lender shall have received the ThirteenWeek Forecast most recently required to have been delivered pursuant to Section 5.1, in form and
substance satisfactory to Lender and Borrower are in compliance therewith;
(i)
Approval of Lender. The Board of Directors of Lender shall have approved the
DIP Facility and the Loan Documents;
(j)
Appraisal. Lender shall have received an appraisal of the Real Property from an
appraiser reasonably satisfactory to Lender, evidencing a fair market value of the Real Property of not
less than $9,350,000;
(k)
Approval of Motion to Assume. The Bankruptcy Court shall have approved the
Motion to Assume by July 31, 2017;
(l)
Final Order. The entry of a Final Order by the Bankruptcy Court within thirty
(30) days following entry of an order approving the DIP Facility, which Final Order shall not have been
modified or amended without approval of Lender, and shall not have been reversed or stayed pending
appeal, and shall otherwise be in form and substance satisfactory to Lender; and
(m)
Required Provisions in Order Approving Motion to Assume. Prior to any
advances of the Loan, the Order approving the Motion to Assume shall be revised to include the
following provisions that the Borrower and the Lender shall have stipulated and agreed to: (i) allocation
under the Lease for future responsibilities and expenses for operations, maintenance, repair and related
costs and (ii) Borrower’s approval on pending leasehold improvements proposed by the Lender.
3.2

Interim Advance.

Notwithstanding the foregoing, Lender shall make the Interim Advance to Borrower in
accordance with Section 2.1(a)(i) upon the entry of an Interim Order and the satisfaction of all of the
other conditions set forth in Section 3.1, other than Section 3.1(j), Section 3.1(k), and Section 3.1(l).
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SECTION 4.
REPRESENTATIONS AND WARRANTIES
In order to induce Lender to enter into this Agreement and to make the Loans, Borrower
represents and warrants to Lender, on the date of this Agreement and on each Funding Date that the
following statements are true, correct and complete:
Organization and Good Standing.
Borrower is a corporation or limited liability company duly
organized and in good standing under the Laws of the Commonwealth of Pennsylvania and has the
corporate or limited liability company power and authority to own its properties and assets and to transact
the business in which it is engaged in each jurisdiction in which it operates.
Authorization and Power.
Borrower has full power and authority to execute, deliver and perform
the Loan Documents to which it is a party, all of which have been duly authorized by all proper and
necessary corporate action.
No Conflicts or Consents.
Neither the execution and delivery of the Loan Documents, nor the
consummation of any of the transactions therein contemplated, nor compliance with the terms and
provisions thereof, will contravene or materially conflict with any provision of Law to which Borrower is
subject, any license, or permit applicable to Borrower, any indenture, loan agreement, mortgage, deed of
trust, or other agreement or instrument binding on Borrower or any provision of the charter, or bylaws,
regulations, or other organizational documents of Borrower. No consent, approval, authorization or order
of any court, Governmental Authority, member, stockholder or third party is required in connection with
the execution, delivery or performance by Borrower of any of the Loan Documents, other than entry and
continued effectiveness of the Orders.
Enforceable Obligations.
The Loan Documents have been duly executed and delivered by
Borrower, and are the valid and legally binding obligations of Borrower, enforceable against Borrower in
accordance with their respective terms.
Order.
As of the date of the making by Lender of the Loan hereunder, the applicable Order has
been entered and has not been stayed, amended, reversed, vacated, rescinded or otherwise modified
(except in accordance with the terms hereof) in any respect.
No Default.
Default.

No event has occurred and is continuing which constitutes a Default or an Event of

Use of Proceeds.
The proceeds of the Loans will be used by Borrower in accordance with the
Orders and Section 2.5.
Principal Office, Etc. The principal office, chief executive office, principal place of business and
jurisdiction of formation of Borrower are set forth on Schedule 4.8 hereto.
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Compliance with Law.
Borrower is in compliance in all material respects with all Laws which
are applicable to Borrower, or its properties.
Public Utility Holding Company Act. Borrower is not a “public utility holding company”
within the meaning of the Public Utility Holding Company Act of 1935, as amended (the “1935 Act”),
nor does the execution, delivery and performance of this Agreement and the Note require any filing,
authorization or consent under the 1935 Act.
Anti-Terrorism Laws. Borrower is not (a) an “enemy” or an “ally of the enemy” within the
meaning of Section 2 of the Trading with the Enemy Act of the United States of America (50 U.S.C. App.
§§ 1 et seq.), as amended; (b) in violation of (i) the Trading with the Enemy Act, as amended, (ii) any of
the foreign assets control regulations of the United States Treasury Department (31 CFR, Subtitle B,
Chapter V, as amended) or any enabling legislation or executive order relating thereto or (iii) the Patriot
Act; and (c)(i) is a blocked person described in section 1 of the Anti-Terrorism Order or (ii) to the best of
Borrower’s knowledge, engages in any dealings or transactions, or is otherwise associated, with any such
blocked person.
Compliance with OFAC Rules and Regulations. Borrower (i) is not a Sanctioned Person, (ii)
does not have any of its assets in Sanctioned Countries, or (iii) does not derive any of its operating
income from investments in, or transactions with Sanctioned Persons or Sanctioned Countries. No part of
the proceeds of any of the Loans will be used directly or indirectly to fund any operations in, finance any
investments or activities in or make any payments to, a Sanctioned Person or a Sanctioned Country.
4.1

Thirteen-Week Forecast.

Borrower has heretofore furnished to Lender the Thirteen-Week Forecast for the period beginning
July 1, 2017, and ending September 30, 2017. Such projections represent the estimates of management of
Borrower regarding future performance, based upon historical financial information and reasonable
assumptions.
Full Disclosure. None of the representations or warranties made by Borrower in the Loan
Documents as of the date such representations and warranties are made or deemed made, and none of the
statements contained in each exhibit, report, statement or certificate furnished by or on behalf of
Borrower in connection with the Loan Documents contains any untrue statement of a material fact or
omits any material fact required to be stated therein or necessary to make the statements made therein, in
light of the circumstances under which they are made, not misleading as of the time when made or
delivered.
SECTION 5.
COVENANTS
Borrower covenants and agrees that, so long as any part of the Commitment hereunder shall
remain in effect and until payment in full of all of the Loans and other Obligations, unless Lender shall
otherwise give its prior written consent, Borrower shall perform all covenants in this Section 5.
5.1

Thirteen-Week Forecast and Other Reports.
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Borrowing Agent will deliver to Lender:
(a)
each month, an updated Thirteen-Week Forecast, which shall be satisfactory in
form and substance to Lender; and
(b)
together with each delivery described in Section 5.1(a) above, a variance report
satisfactory in form and substance to Lender, which variance report will show a comparison of actual
revenues received and payments made by Borrower in the immediately preceding period to the
comparable budgeted line items reflected in the Thirteen-Week Forecast.
Organizational Existence
Borrower will at all times preserve and keep in full force and effect its
corporate existence and all rights and franchises material to the business of Borrower.
Maintenance of Properties; Insurance.
Borrower will maintain or cause to be maintained in
good repair, working order, and condition, ordinary wear and tear excepted, all material properties used or
useful in the business of Borrower and from time to time will make or cause to be made all appropriate
repairs, renewals, and replacements thereof. Borrower will maintain, with financially sound and
reputable insurers, insurance with respect to its properties and business against loss or damage of the
kinds customarily carried or maintained under similar circumstances by corporations of established
reputation engaged in similar businesses.
Inspection; Books and Records.
Borrower shall keep and maintain satisfactory and adequate
books and records of account in accordance with GAAP and permit Lender (through any of their
respective officers, employees, or agents) from time to time, and so long as there shall exist no Default or
Event of Default, with reasonable prior written notice to Borrowing Agent and during normal business
hours, to inspect and reproduce (at Borrower’s expense) Borrower’s books and records and to check, test,
and appraise (at Borrower’s expense) the Collateral, in order to verify Borrower’s financial condition or
the amount, quality, value, condition of, or any other matter relating to the Collateral; provided that, to the
extent that the Termination Date shall not have occurred and there shall exist no Default or Event of
Default, any such audits and inspections shall occur during normal business hours and upon notice to
Borrowing Agent.
Payment of Obligations.
Borrower will pay the Obligations in accordance with the terms and
provisions of the Loan Documents.
Further Assurances. At any time or from time to time upon the request of Lender, Borrower will, at its
expense, promptly execute, acknowledge, and deliver such further documents and do such other acts and
things as Lender may reasonably request in order to effect fully the purposes of the Loan Documents and
to provide for payment of the Obligations in accordance with the terms of this Agreement and the other
Loan Documents. In furtherance and not in limitation of the foregoing, Borrower shall take such actions
as Lender may reasonably request from time to time to ensure that the Obligations are secured in
accordance with the Collateral Documents and this Agreement.
Use of Proceeds.
2.5.

Borrower shall use the proceeds of the Loans only in accordance with in Section
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Bankruptcy Information; Notices of Certain Events.

(a)
Promptly after the same is available, Borrower shall furnish to counsel for
Lender (to the addresses set forth on the signature pages hereto or such other address as to which
Borrower has received notice under Section 7.6) all pleadings, motions, applications, judicial information,
financial information and other documents filed by or on behalf of Borrower with the Bankruptcy Court
or the United States Trustee in the Case, or distributed by or on behalf of Borrower to any official
committee appointed in the Case.
(b)

Notify Lender in writing immediately:

(i)
of the institution of any litigation, the commencement of any
administrative proceedings, the happening of any event or the assertion or threat of any claim which
would have a material and adverse effect on the operations of Borrower;
(ii)

the occurrence of any Default or Event of Default; or

(iii)
in detail of any actual or alleged failure to comply with or perform,
breach, violation or default under any applicable local, state and federal laws or regulations or under the
terms of any of such franchises or licenses, grants of authority, or of the occurrence or existence of any
facts or circumstances which with the passage of time, the giving of notice or otherwise would create such
a breach, violation or default or would occasion the termination of any of such franchises or grants of
authority; and
Sale or Lease of Real Property. After the Effective Date of the Plan, Borrower (along with
Public health Fund or its subsidiary Public Health Management Corportation), shall negotiate in good
faith with Lender regarding a sale or lease of the portions of Real Property (that are contigious to and
including the portion of such premises currently being leased to the Lender pursuant to the Lease
Agreement) to Lender. In the event of a sale of any portion of the Real Property, the Lender shall have the
unqualified and unrestricted right to credit bid all or any portion of the then-outstanding Obligations
under the DIP Facility, and Borrower waives any right to seek to deny or otherwise limit Lender’s right to
credit bid at any such sale.
SECTION 6.Restriction on Committee Claims against Lender.Committee shall only be entitled to
bring claims or causes of action on behalf of Borrower’s estate against Lender during a 60-day
period commencing on the date on which the Committee has been appointed.
EVENTS OF DEFAULT
If any of the following conditions or events (“Events of Default”) shall occur:
6.1

Failure to Make Payments When Due.

Failure by Borrower to pay any installment of principal of, or interest on, any Loan or any fees,
indemnity obligations or other amounts payable under the Loan Documents or any other obligation when
due, whether at stated maturity, by acceleration, by notice of voluntary prepayment, by mandatory
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prepayment or otherwise, and, in the case of payments of interest, fees, indemnity obligations or other
non-principal amount, such failure shall continue unremedied for three (3) or more days after receipt of
notice from the Lender of the amount thereof.
Breach of Representations and Warranties Any representation, warranty, certification or other
statement made by or on behalf of Borrower in any Loan Document or in any statement or certificate at
any time given by or on behalf of Borrower in writing pursuant hereto or thereto or in connection
herewith or therewith shall be false or misleading in any material respect on the date when made or
deemed made.
Other Defaults Under Loan Documents.
Borrower shall default in the performance of or
compliance with any term contained in this Agreement or any of the other Loan Documents, and such
default shall not have been remedied or waived within ten (10) Business Days after the earlier of (a) the
date Borrower knew or should have known of such Default, or (b) the date of notice thereof by Lender to
Borrowing Agent.
Other Indebtedness. Borrower shall default in the payment or performance of any obligation to
another person or entity, either singly or in the aggregate in respect of post-Petition Indebtedness in an
amount in excess of $250,000, whether now outstanding or hereafter incurred.
Dissolution; Cessation of Business.
Any order, judgment or decree shall be entered against Borrower
or Guarantor decreeing the dissolution of Borrower; or any cessation of a substantial part of the business
of Borrower or Guarantor for a period which materially and adversely affects the ability of Borrower to
continue its business on a profitable basis as determined by Lender in its sole and absolute discretion; or
the determination of Borrower or Guarantor, whether by vote of its board of directors or otherwise, to
suspend the operation of Borrower’s or Guarantor’s business in the ordinary course, or the filing of a
motion or other application in the Case, seeking authority to do any of the foregoing.
Failure of Security; Repudiation of Obligations.
At any time after the execution and delivery
thereof, (a) any Collateral Document shall cease to be in full force and effect or shall be declared null and
void, or Lender shall not have or shall cease to have a valid and perfected Lien in any collateral purported
to be covered thereby, in each case for any reason other than the failure of Lender to take any action
within its sole and exclusive control and as to which Borrower provided true, correct, complete and timely
information necessary to effect same; (b) Borrower shall contest the validity or enforceability of any Loan
Document in writing or deny in writing that it has any further liability, including with respect to future
advances by Lender, under any Loan Document to which it is a party; or (c) Borrower shall contest the
perfection, priority or enforceability of any lien, mortgage or security interest granted to Lender.
6.2

Bankruptcy Matters.

(a)
Dismissal. (i) The Case shall be dismissed or converted to a case under Chapter
7 of the Bankruptcy Code, (ii) a trustee under Chapter 11 of the Bankruptcy Code shall be appointed in
the Case, or (iii) an examiner having enlarged powers relating to the operation of the business of
Borrower (beyond those set forth under Section 1106(a)(3) and (4) of the Bankruptcy Code) under
Section 1106(b) of the Bankruptcy Code shall be appointed.
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(b)
Final Order Stayed. (i) An order of a court of competent jurisdiction shall be
entered reversing, staying, or rescinding the Final Order; or (ii) an order of a court of competent
jurisdiction shall be entered amending, supplementing or otherwise modifying the Final Order without the
written consent of Lender.
(c)
Challenge of Certain Claims. Any attempt by Borrower, to obtain, or if any
such Party or any other party in interest obtains, an order of the Bankruptcy Court or other judgment, and
the effect of such order or judgment is to, invalidate, reduce or otherwise impair Lender’s claims, liens or
line or claim priority status, or to subject Lender’s collateral to any surcharge pursuant to Sections 506(c),
552(b), or 105(a) of the Bankruptcy Code.
(d)
Relief from Stay. An order shall be entered granting relief from the automatic
stay permitting foreclosure of any assets of Borrower in excess of $100,000 in the aggregate from and
after the Closing Date, unless such relief is sought by Lender.
(e)
Certain Motions. Borrower shall file any pleading seeking, or otherwise
consenting to, or the entry of an order of the Bankruptcy Court effecting (i) the invalidation,
subordination or otherwise challenging the Liens and claim status granted to secure the Obligations
hereunder; (ii) the invalidation or subordination, in whole or in part, of the Liens or the claim status of the
Obligations hereunder; or (iii) the confirmation of a Bankruptcy Plan which does not (A) contain a
provision for pre-payment in full in cash of all obligations of Borrower to Lender on or before the
effective date of such plan or such sale upon entry thereof, (B) affirms the assumption of the Lease
Agreement by the Borrower, and (C) provide for the continuation of the liens, security interests and
priorities granted to Lender for the benefit of Borrower until such Bankruptcy Plan’s effective date.
(f)
Final Determination. The Bankruptcy Court or any other court having
jurisdiction over Borrower makes a final determination with respect to any motion or proceeding brought
by any Person which results in the material impairment of the rights of Lender under any of the Loan
Documents.
(g)
Issuance of Interim Order. The Bankruptcy Court shall not have issued the
Interim Order on or before July 7, 2017.
(h)
Issuance of Final Order. The Bankruptcy Court shall not have issued the Final
Order on or before July 31, 2017.
(i)
Approval of Bankruptcy Plan. The Bankruptcy Court shall not have approved
the Bankruptcy Plan on or before December 31, 2017.
(j)
Bankruptcy, Dissolution, Liquidation of Guarantor. The commencement of
any action for the dissolution or liquidation of Guarantor, or the commencement of any proceeding to
avoid any transaction entered into by Guarantor, or the commencement of any case or proceeding for
reorganization or liquidation of Guarantor’s debts under the Bankruptcy Code or any other state or federal
law, now or hereafter enacted for the relief of debtors, whether instituted by or against Guarantor; or the
appointment of a receiver, liquidator, custodian, trustee or similar official or fiduciary for Guarantor or for
its property; or if Guarantor makes or proposes in writing, an assignment for the benefit of creditors
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generally, offers a composition or extension to creditors, or makes or sends notice of an intended bulk
sale of any business or assets now or hereafter owned or conducted by Guarantor.
THEN upon the occurrence and during the continuation of any Event of Default, after five (5) Business
Days written notice to Borrowing Agent and the Committee, but without further order of or application to
the Bankruptcy Court, Lender shall be entitled to, by written notice to Borrowing Agent, (i) declare all or
any portion of the principal of, interest on, and other amounts payable on the Loans, and all or any portion
of the other Obligations to be, and the same shall forthwith become, immediately due and payable; (ii)
terminate the Commitment and the obligation of to make any Loan or Advance; (iii) enforce all of the
Liens and security interests created pursuant to this Agreement, the Collateral Documents and/or the Final
Order; (iv) apply any cash collateral held by Lender to the repayment of the Obligations; (v) setoff
amounts in bank accounts maintained with Lender, or otherwise enforce rights against any other
Collateral in the possession of Lender; (vi) liquidate the Collateral without the requirements of seeking
any further relief form the automatic stay under the Bankruptcy Code (which relief has been expressly
granted pursuant to the Final Order); and/or (vii) take any other action or exercise any other right or
remedy of Lender under any of the Loan Documents, the Final Order or applicable Law.
SECTION 7.
MISCELLANEOUS
7.1

Assignments and Participations.

(a)
The provisions of this Agreement shall be binding upon and inure to the benefit
of the parties hereto and their respective successors and assigns permitted hereby, except that Borrower
may not, except as otherwise permitted under the Loan Documents, assign or otherwise transfer any of its
rights or obligations hereunder without the prior written consent of Lender and in no event may Lender
assign or otherwise transfer any of its rights or obligations hereunder except in accordance with the
provisions of Section 7.1(b) (and any other attempted assignment or transfer by any party hereto shall be
null and void). Nothing in this Agreement, expressed or implied, shall be construed to confer upon any
Person (other than the parties hereto, their respective successors and assigns permitted hereby and, to the
extent expressly contemplated hereby, the Affiliates of Lender) any legal or equitable right, remedy, or
claim under or by reason of this Agreement.
(b)
Lender may at any time assign to one or more Persons approved by Borrower
(such approval not to be unreasonably withheld or delayed) all or a portion of its rights and obligations
under this Agreement (including all or a portion of its Commitment); provided that the parties to each
assignment shall execute and deliver an Assignment and Assumption, together with a processing and
recordation fee of $3,500, and the assignee shall deliver such information as Lender shall reasonably
request. From and after the effective date specified in each Assignment and Assumption, the assignee
thereunder shall be a party to this Agreement and, to the extent of the interest assigned by such
Assignment and Assumption, have the rights and obligations of a Lender under this Agreement, and the
assigning Lender thereunder shall, to the extent of the interest assigned by such Assignment and
Assumption, be released from its obligations under this Agreement (and, in the case of an Assignment
and Assumption covering all of the assigning Lender’s rights and obligations under this Agreement, such
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Lender shall cease to be a party hereto) but shall continue to be entitled to the benefits of Sections 2.4, 6,
and 7 with respect to facts and circumstances occurring prior to the effective date of such assignment.
(c)
Lender, acting solely for this purpose as an agent of Borrower, shall maintain at
the Funding and Payment Office, a copy of each Assignment and Assumption delivered to it and the
names and addresses of any new Lender and the Loans owing to such Lender.
Indemnity.
BORROWER AGREES TO INDEMNIFY AND HOLD HARMLESS LENDER,
AND ITS RESPECTIVE AFFILIATES, OFFICERS, DIRECTORS, EMPLOYEES, AGENTS,
ATTORNEYS, AND ADVISORS (EACH, AN “INDEMNIFIED PARTY”) FROM AND AGAINST
ANY AND ALL CLAIMS, DAMAGES, LOSSES, LIABILITIES (INCLUDING, WITHOUT
LIMITATION, ANY ENVIRONMENTAL CLAIMS), COSTS, AND EXPENSES (INCLUDING,
WITHOUT LIMITATION, REASONABLE ATTORNEYS’ FEES) THAT MAY BE INCURRED
BY OR ASSERTED OR AWARDED AGAINST ANY INDEMNIFIED PARTY, IN EACH CASE
ARISING OUT OF OR IN CONNECTION WITH OR BY REASON OF (INCLUDING,
WITHOUT LIMITATION, IN CONNECTION WITH ANY INVESTIGATION, LITIGATION,
OR PROCEEDING OR PREPARATION OF DEFENSE IN CONNECTION THEREWITH) THE
NEGOTIATION AND CONSUMMATION OF THE DIP FACILITY, THE LOAN DOCUMENTS,
ANY OF THE TRANSACTIONS CONTEMPLATED HEREIN OR THE ACTUAL OR
PROPOSED USE OF THE PROCEEDS OF THE LOANS, EXCEPT TO THE EXTENT SUCH
CLAIM, DAMAGE, LOSS, LIABILITY, COST, OR EXPENSE IS FOUND IN A FINAL,
NONAPPEALABLE JUDGMENT BY A COURT OF COMPETENT JURISDICTION TO HAVE
RESULTED FROM SUCH INDEMNIFIED PARTY’S NEGLIGENCE OR WILLFUL
MISCONDUCT. IN THE CASE OF AN INVESTIGATION, LITIGATION, OR OTHER
PROCEEDING TO WHICH THE INDEMNITY IN THIS SECTION 7.2 APPLIES, SUCH
INDEMNITY SHALL BE EFFECTIVE WHETHER OR NOT SUCH INVESTIGATION,
LITIGATION, OR PROCEEDING IS BROUGHT BY BORROWER, ITS DIRECTORS,
MEMBERS, OR CREDITORS OR AN INDEMNIFIED PARTY OR ANY OTHER PERSON OR
ANY INDEMNIFIED PARTY IS OTHERWISE A PARTY THERETO. WITHOUT PREJUDICE
TO THE SURVIVAL OF ANY OTHER AGREEMENT OF BORROWER HEREUNDER, THE
AGREEMENTS AND OBLIGATIONS OF BORROWER CONTAINED IN THIS SECTION 7.2
SHALL SURVIVE THE PAYMENT IN FULL OF THE LOANS AND ALL OTHER AMOUNTS
PAYABLE UNDER THE LOAN DOCUMENTS.
Set-Off. If an Event of Default exists, Lender shall be entitled to exercise the rights of offset
and/or banker’s Lien against each and every account and other property, or any interest therein, which
Borrower may now or hereafter have with, or which is now or hereafter in the possession of, Lender to
the extent of the full amount of the Obligations.
Amendments and Waivers.
No amendment, modification, termination or waiver of any provision of
this Agreement, and no consent to any departure by Borrower therefrom, shall in any event be effective
without the written consent of Lender. Any waiver or consent shall be effective only in the specific
instance and for the specific purpose for which it was given. No notice to or demand on Borrower in any
case shall entitle Borrower to any other or further notice or demand in similar or other circumstances.
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Independence of Covenants. All covenants hereunder shall be given independent effect so that if a
particular action or condition is not permitted by any of such covenants, the fact that it would be
permitted by an exception to, or would otherwise be within the limitations of, another covenant shall not
avoid the occurrence of a Default or an Event of Default if such action is taken or condition exists.
Notices.
Unless otherwise specifically provided herein, any notice or other communication herein
required or permitted to be given shall be in writing and may be personally served or sent by telefacsimile
or United States mail or courier service and shall be deemed to have been given when delivered in person
or by courier service or upon receipt if sent by telefacsimile or by the United States mail with postage
prepaid and properly addressed. For the purposes hereof, the address of each party hereto shall be as set
forth under such party’s name on the signature pages hereof.
7.2

Survival of Representations, Warranties and Agreements.

(a)
Representations and Warranties.
All representations, warranties and
agreements made herein shall survive the execution and delivery of this Agreement and the making of the
Loans hereunder.
(b)
Continuing Obligations. Notwithstanding anything in this Agreement or
implied by Law to the contrary, the agreements of Borrower set forth in Sections 2.4, 7.2 and 7.3 shall
survive the payment of the Loans, the cancellation or expiration of any letter of credit supported by DIP
Facility proceeds and the reimbursement of any amounts drawn thereunder, and the termination of this
Agreement.
Failure or Indulgence Not Waiver; Remedies Cumulative. No failure or delay on the part of Lender
in the exercise of any power, right or privilege hereunder or under any other Loan Document shall impair
such power, right or privilege or be construed to be a waiver of any default or acquiescence therein, nor
shall any single or partial exercise of any such power, right or privilege preclude other or further exercise
thereof or of any other power, right or privilege. All rights and remedies existing under this Agreement
and the other Loan Documents are cumulative to, and not exclusive of, any rights or remedies otherwise
available.
Severability. In case any provision in or obligation under this Agreement or any Note shall be invalid,
illegal or unenforceable in any jurisdiction, the validity, legality and enforceability of the remaining
provisions or obligations, or of such provision or obligation in any other jurisdiction, shall not in any way
be affected or impaired thereby.
Headings.
Section and subsection headings in this Agreement are included herein for convenience
of reference only and shall not constitute a part of this Agreement for any other purpose or be given any
substantive effect.
Applicable Law.
THIS AGREEMENT AND THE RIGHTS AND OBLIGATIONS OF THE
PARTIES HEREUNDER SHALL BE GOVERNED BY, AND SHALL BE CONSTRUED AND
ENFORCED IN ACCORDANCE WITH, THE INTERNAL LAWS OF THE COMMONWEALTH OF
PENNSYLVANIA, WITHOUT REGARD TO CONFLICTS OF LAWS PRINCIPLES AND, TO THE
EXTENT APPLICABLE, THE BANKRUPTCY CODE.
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Successors and Assigns.
This Agreement shall be binding upon the parties hereto and their
respective successors and assigns and shall inure to the benefit of the parties hereto and the successors
and assigns of Lender (it being understood that Lender’s rights of assignment are subject to Section 7.1).
Borrower may not assign its rights or delegate its obligations hereunder or any interest herein without the
prior written consent of Lender.
Consent to Jurisdiction and Service of Process.
ALL JUDICIAL PROCEEDINGS BROUGHT
AGAINST BORROWER ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY
OTHER LOAN DOCUMENT, OR ANY OBLIGATIONS THEREUNDER, MAY BE BROUGHT IN
THE BANKRUPTCY COURT, AND IF THE BANKRUPTCY COURT DOES NOT HAVE (OR
ABSTAINS FROM) JURISDICTION, ANY STATE OR FEDERAL COURT OF COMPETENT
JURISDICTION IN THE CITY OF PHILADELPHIA, PENNSYLVANIA. BY EXECUTING AND
DELIVERING THIS AGREEMENT, BORROWER, FOR ITSELF AND IN CONNECTION WITH ITS
PROPERTIES, IRREVOCABLY (A) ACCEPTS GENERALLY AND UNCONDITIONALLY THE
NONEXCLUSIVE JURISDICTION AND VENUE OF SUCH COURTS; (B) WAIVES ANY DEFENSE
OF FORUM NON CONVENIENS; (C) AGREES THAT SERVICE OF ALL PROCESS IN ANY SUCH
PROCEEDING IN ANY SUCH COURT MAY BE MADE BY REGISTERED OR CERTIFIED MAIL,
RETURN RECEIPT REQUESTED, TO BORROWER AT ITS ADDRESS PROVIDED IN
ACCORDANCE WITH SECTION 7.6; (D) AGREES THAT SERVICE AS PROVIDED IN CLAUSE
(C) ABOVE IS SUFFICIENT TO CONFER PERSONAL JURISDICTION OVER BORROWER IN
ANY SUCH PROCEEDING IN ANY SUCH COURT, AND OTHERWISE CONSTITUTES
EFFECTIVE AND BINDING SERVICE IN EVERY RESPECT; AND (E) AGREES THAT THE
PROVISIONS OF THIS SECTION 7.13 RELATING TO JURISDICTION AND VENUE SHALL BE
BINDING AND ENFORCEABLE TO THE FULLEST EXTENT PERMISSIBLE UNDER
APPLICABLE LAWS.
Waiver of Jury Trial. EACH OF THE PARTIES TO THIS AGREEMENT HEREBY AGREES TO
WAIVE ITS RESPECTIVE RIGHTS TO A JURY TRIAL OF ANY CLAIM OR CAUSE OF ACTION
BASED UPON OR ARISING OUT OF THIS AGREEMENT OR ANY OF THE OTHER LOAN
DOCUMENTS OR ANY DEALINGS BETWEEN THEM RELATING TO THE SUBJECT MATTER
OF THIS LOAN TRANSACTION OR THE LENDER/BORROWER RELATIONSHIP THAT IS
BEING ESTABLISHED. The scope of this waiver is intended to be all-encompassing of any and all
disputes that may be filed in any court and that relate to the subject matter of this transaction, including
contract claims, tort claims, breach of duty claims and all other common law and statutory claims. Each
party hereto further warrants and represents that it has reviewed this waiver with its legal counsel and that
it knowingly and voluntarily waives its jury trial rights following consultation with legal counsel.
Confidentiality.
Lender shall hold all non-public information obtained pursuant to the
requirements of this Agreement which has been identified as confidential by Borrower in accordance with
Lender’s customary procedures for handling confidential information of this nature and in accordance
with prudent lending or investing practices, it being understood and agreed by Borrower that in any event
Lender shall be permitted to disclose such information (a) to Affiliates of Lender or disclosures
reasonably required by any actual or potential assignee, transferee or participant in connection with the
contemplated assignment or transfer by Lender of its Loans or any participations therein; provided that
such actual or potential assignee, transferee or participant agrees in writing to be bound by the provisions
of this Section 7.15, (b) to such of its respective officers, directors, employees, agents, affiliates and
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representatives as need to know such information, (c) to the extent requested by any regulatory authority,
(d) to the extent otherwise required by applicable Laws and regulations or by any subpoena or similar
legal process or disclosures, (e) in connection with any suit, action or proceeding relating to the
enforcement of its rights hereunder or under any other Loan Document or (f) to the extent such
information (i) is or becomes publicly available other than as a result of a breach of this Section 7.15 or
(ii) is or becomes available to Lender on a nonconfidential basis from a source other than Borrower.
7.3

Maximum Amount.

(a)
Maximum Amount. Regardless of any provision contained in any Loan
Document, Lender shall not be entitled to contract for, charge, take, reserve, receive, or apply, as interest
on all or any part of the Obligations, any amount in excess of the maximum rate permitted by applicable
Law (the “Maximum Amount”), and, if Lender ever does so, then such excess shall be deemed a partial
prepayment of principal and treated hereunder as such and any remaining excess shall be refunded to
Borrower. In determining if the interest paid or payable exceeds the maximum rate permitted by
applicable Law, Borrower and Lender shall, to the maximum extent permitted under applicable Law, (i)
characterize any non-principal payment as an expense, fee, or premium rather than as interest, (ii) exclude
voluntary prepayments and the effects thereof, and (iii) amortize, prorate, allocate, and spread the total
amount of interest throughout the entire contemplated term of the Obligations.
(b)
Application of Excess. If under any circumstances Lender shall receive an
amount which would exceed the Maximum Amount, such amount shall be deemed a payment in
reduction of the principal amount of the applicable Loans and shall be treated as a voluntary prepayment
under Section 2.4(a), or if such amount exceeds the unpaid balance of the applicable Loans and any other
Indebtedness of Borrower in favor of Lender, the excess shall be deemed to have been a payment made
by mistake and shall be refunded to Borrower.
Counterparts; Effectiveness. This Agreement and any amendments, waivers, consents or supplements
hereto or in connection herewith may be executed in any number of counterparts and by different parties
hereto in separate counterparts, each of which when so executed and delivered shall be deemed an
original, but all such counterparts together shall constitute but one and the same instrument; signature
pages may be detached from multiple separate counterparts and attached to a single counterpart so that all
signature pages are physically attached to the same document. This Agreement shall become effective
upon the execution of a counterpart hereof by each of the parties hereto and receipt by Borrower and
Lender of written or telephonic notification of such execution and authorization of delivery thereof.
Patriot Act Notice. Lender hereby notifies Borrower that, pursuant to the requirements of the
Patriot Act, it is required to obtain, verify and record information that identifies Borrower, which
information includes the name and address of Borrower and other information that will allow Lender to
identify Borrower in accordance with the Patriot Act.
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SECTION 8.
BORROWING AGENCY; JOINT AND SEVERAL OBLIGATIONS
8.1

Borrowing Agency Provisions.

(a)
Each Borrower hereby irrevocably designates Borrowing Agent to be its attorney
and agent and in such capacity to (i) borrow, (ii) request an Advance, (iii) submit a request for an
Advance, (iv) sign and endorse notes, (v) execute and deliver all instruments, documents, applications,
security agreements, reimbursement agreements and letter of credit agreements for an Advance and all
other certificates, notice, writings and further assurances now or hereafter required hereunder, (vi) make
elections regarding interest rates, (vii) give instructions regarding an Advance and (viii) otherwise take
action under and in connection with this Agreement and the other Loan Documents, all on behalf of and
in the name such Borrower or Borrowers, and hereby authorizes Lender to pay over or credit all loan
proceeds hereunder in accordance with the request of Borrowing Agent.
(b)
The handling of this credit facility as a co-borrowing facility with a Borrowing
Agent in the manner set forth in this Agreement is solely as an accommodation to Borrower and at its
request. Lender shall not incur liability to Borrower as a result thereof. To induce Lenders to do so and
in consideration thereof, each Borrower hereby indemnifies Lender and holds Lender harmless from and
against any and all liabilities, expenses, losses, damages and claims of damage or injury asserted against
Lender by any Person arising from or incurred by reason of the handling of the financing arrangements of
Borrower as provided herein, reliance by Lender on any request or instruction from Borrowing Agent or
any other action taken by Lender with respect to this Section 8.1 except due to willful misconduct or
gross (not mere) negligence by the indemnified party (as determined by a court of competent jurisdiction
in a final and non-appealable judgment).
(c)
All Obligations shall be joint and several, and each Borrower shall make
payment upon the maturity of the Obligations by acceleration or otherwise, and such obligation and
liability on the part of each Borrower shall in no way be affected by any extensions, renewals and
forbearance granted by Lender to any Borrower, failure of Lender to give any Borrower notice of
borrowing or any other notice, any failure of Lender to pursue or preserve its rights against any Borrower,
the release by Lender of any Collateral now or thereafter acquired from any Borrower, and such
agreement by each Borrower to pay upon any notice issued pursuant thereto is unconditional and
unaffected by prior recourse by Lender to the other Borrowers or any Collateral for such Borrower’s
Obligations or the lack thereof. Each Borrower waives all defenses of suretyship.
Waiver of Subrogation. Each Borrower expressly waives any and all rights of subrogation,
reimbursement, indemnity, exoneration, contribution of any other claim which such Borrower may now
or hereafter have against the other Borrowers or any other Person directly or contingently liable for the
Obligations hereunder, or against or with respect to any other Borrowers’ property (including, without
limitation, any property which is Collateral for the Obligations), arising from the existence or
performance of this Agreement, until termination of this Agreement and repayment in full of the
Obligations.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed
and delivered by their respective officers hereunto duly authorized as of the date first written above.

BORROWER:
WORDSWORTH ACADEMY
By:
Name:
Title:

WORDSWORTH CUA 5, LLC
By:
Name:
Title:

WORDSWORTH CUA 10, LLC
By:
Name:
Title:

Notice Address for Borrower:
Wordsworth Academy
3300 Henry Avenue
Philadelphia, PA 19129
Attention: [Chief Financial Officer]
Facsimile: [_________]

with copies to (which shall not constitute notice):
Dilworth Paxson LLP
1500 Market Street, Suite 3500E
Philadelphia, PA 19103
Attention: Larry McMichael
Facsimile: (215) 575-7200
Email: lmcmicahel@dilworthlaw.com
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LENDER:
LEARN AND PLAY
By:
Name:
Title:
Notice Address:
Learn and Play t/a Play and Learn
200 Camp Hill Road
Fort Washington, PA 19034
Attn: [________]
Tel: [________]
Fax: [________]
Email: [________]
with a copy to:
[________]
[________]
[________]
Attn: [________]
Tel: [________]
Fax: [________]
Email: [________]
Funding and Payment Office Address:
Learn and Play t/a Play and Learn
200 Camp Hill Road
Fort Washington, PA 19034
Attn: [________]
Tel: [________]
Fax: [________]
Email: [________]
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