UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
In re:
WESTMORELAND COAL COMPANY, et al.,1
Debtors.

)
)
)
)
)
)
)
)

Chapter 11
Case No. 18-35672 (DRJ)
(Jointly Administered)
Re: Docket No. __

ORDER AUTHORIZING THE RETENTION AND COMPENSATION OF
CERTAIN PROFESSIONALS UTILIZED IN THE ORDINARY COURSE OF BUSINESS
Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession
(collectively, the “Debtors”) for entry of an order (this “Order”), authorizing, but not directing, the
Debtors to retain and compensate the OCPs provided on the OCP Lists attached hereto as Exhibit 1
and Exhibit 2 (as may be amended or supplemented by the Debtors from time to time) pursuant
to the Compensation Procedures, all as more fully set forth in the Motion; and upon the First Day
Declaration; and this Court having jurisdiction over this matter pursuant to 28 U.S.C. § 1334; and
that this Court may enter a final order consistent with Article III of the United States Constitution;
and this Court having found that venue of this proceeding and the Motion in this district is proper
pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the relief requested in
the Motion is in the best interests of the Debtors’ estates, their creditors, and other parties in
interest; and this Court having found that the Debtors’ notice of the Motion and opportunity for a
hearing on the Motion were appropriate under the circumstances and no other notice need be
1

Due to the large number of debtors in these chapter 11 cases, for which joint administration has been granted, a
complete list of the debtors and the last four digits of their tax identification, registration, or like numbers is not
provided herein. A complete list of such information may be obtained on the website of the Debtors’ claims and
noticing agent in these chapter 11 cases at www.donlinrecano.com/westmoreland. Westmoreland Coal
Company’s service address for the purposes of these chapter 11 cases is 9540 South Maroon Circle, Suite 300,
Englewood, Colorado 80112.

2

Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion.
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provided; and this Court having reviewed the Motion and having heard the statements in support
of the relief requested therein at a hearing before this Court (the “Hearing”); and this Court having
determined that the legal and factual bases set forth in the Motion and at the Hearing establish just
cause for the relief granted herein; and upon all of the proceedings had before this Court; and after
due deliberation and sufficient cause appearing therefor, it is HEREBY ORDERED THAT:
1.

The Motion is granted as set forth herein.

2.

The Debtors are authorized to retain and compensate the OCPs identified on the

OCP Lists attached hereto as Exhibit 1 and Exhibit 2 (as may be amended or supplemented by
the Debtors from time to time in accordance with this Order), in the ordinary course of business,
in

accordance

with

the

following

compensation

procedures

the“Compensation Procedures”):
(a) Each OCP on the lists attached as Exhibit 1 or Exhibit 2 to this
Order (as may be amended or supplemented from time to time,
the “OCP Lists”) shall file with the Court a declaration of
disinterestedness (each a “Declaration of Disinterestedness”),
substantially in the form attached as Exhibit 3 to this Order,
within 28 days after the later of (i) the date of entry of this Order,
(ii) the date on which such OCP commences services for the
Debtors, and (iii) the date on which such OCP is added to the
OCP List.
Each OCP shall serve the Declaration of
Disinterestedness upon: (a) the Debtors, Westmoreland Coal
Company, 9540 South Maroon Circle, Suite 300, Englewood,
Colorado
80112,
Attn:
Jennifer
Grafton
(jgrafton@westmoreland.com); (b) counsel to the Debtors,
Kirkland & Ellis LLP, 300 North LaSalle, Chicago, Illinois
60654, Attn: Gregory F. Pesce (gregory.pesce@kirkland.com)
and Timothy R. Bow (timothy.bow@kirkland.com);
(c) proposed co-counsel for the Debtors, Jackson Walker LLP,
1401 McKinney Street, Suite 1900, Houston, Texas 77010 Attn:
Patricia B. Tomasco (ptomasco@jw.com), Matthew D.
Cavenaugh (mcavenaugh@jw.com) and Jennifer F. Wertz
(jwertz@jw.com); (d) counsel to the ad hoc group of secured
creditors of Westmoreland Coal Company, Kramer Levin
Naftalis & Frankel LLP, 1177 Avenue of the Americas, New
York, New York 10036, Attn.: Thomas Moers Mayer

2

(collectively,

(tmayer@kramerlevin.com)
and
Stephen
Zide
(szide@kramerlevin.com); (e) counsel to the ad hoc group of
secured creditors of Westmoreland Resource Partners, LP,
Schulte Roth & Zabel LLP, 919 Third Avenue, New York, New
York 10022, Attn.: David M. Hillman (david.hillman@srz.com)
and Kristine G. Manoukian (kristine.manoukian@srz.com);
(f) counsel to the Conflicts Committee of the Board of Directors
for Westmoreland Resources GP, LLC and conflicts counsel to
Debtor Westmoreland Resource Partners, LP and its Debtorsubsidaries, Jones Day, 77 W. Wacker Dr., Chicago, Illinois
60601, Attn.: Timothy Hoffmann (thoffmann@jonesday.com),
Jones Day, 901 Lakeside Ave, Cleveland, OH 44114 Attn.:
Heather Lennox (hlennox@jonesday.com); (g) counsel to any
statutory committee appointed in these cases; and (h) the Office
of the United States Trustee, 515 Rusk Street Houston, Texas
77002 (each a “Notice Party,” and, collectively the “Notice
Parties”).
(b) The Notice Parties and any other party in interest shall have 14
days after the service of each OCP’s Declaration of
Disinterestedness to object to the retention of such OCP
(the “Objection Deadline”). The objecting party shall serve any
such objection upon the Notice Parties and the respective OCP
on or before the Objection Deadline. If any such objection
cannot be resolved within 14 days of its receipt, the matter shall
be scheduled for hearing before the Court at the next regularly
scheduled omnibus hearing date that is no less than 14 days from
that date or on a date otherwise agreeable to the parties thereto.
(c) If no objection is received by the Objection Deadline with
respect to any particular OCP, then retention of the OCP shall
be deemed approved by the Court without hearing or further
order and the Debtors shall be authorized to retain and pay each
such OCP (to the extent an objection was not filed). The Debtors
shall be authorized to retain such OCP as of the date each such
OCP commenced providing services to the Debtors and pay such
OCP as set forth below.
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(d) The Debtors reserve the right to modify the OCP List as
necessary to add or remove OCPs, from time to time, in their
sole discretion. In the event an OCP is added to the OCP List,
the Debtors will file a notice with the Court listing the additional
OCPs that the Debtors intend to employ (each, an “OCP
Notice”) and to serve each OCP Notice on the Notice Parties.
Additionally, each additional OCP listed in the OCP Notice shall
serve a Declaration of Disinterestedness on the Notice Parties in
accordance with the Order. The Notice Parties and any other
party in interest shall have 14 days following the date of service
of an OCP Notice to notify the Debtors’ attorneys, in writing, of
any objection to the proposed retention of any additional OCP,
file any such objection with the Court, and serve any such
objection upon each of the Notice Parties so as to be actually
received within 14 days of service of such OCP Notice.
(e) The Debtors shall be authorized to pay, without formal
application to the Court by any OCP, 100 percent of fees and
disbursements to each of the OCPs retained pursuant to these
procedures (after such OCP has filed a Declaration of
Disinterestedness and (i) after the applicable Objection Deadline
has passed without an objection being served by a Notice Party
or (ii) if an objection has been served by a Notice Party, after
such objection has been resolved pursuant to the procedures
described in paragraph 2(b) above) upon the OCP’s submission
to the Debtors of an appropriate invoice setting forth in
reasonable detail the nature of the services rendered and
expenses incurred after the Petition Date; provided that while
these chapter 11 cases are pending, the fees of each OCP set
forth on Exhibit 1 attached hereto, excluding costs and
disbursements, may not exceed $200,000 per month on average
over a rolling three-month period (the “Tier 1 OCP Cap”), and
that the fees of each OCP set forth on Exhibit 2 attached hereto,
excluding costs and disbursements, may not exceed $100,000
per month on average over a rolling three month period (the
“Tier 2 OCP Cap” and, together with the Tier 1 OCP Cap, the
“OCP Caps”).
(f) To the extent an OCP seeks compensation in excess of the
applicable OCP Cap (the “Excess Fees”), the OCP shall file with
the Court a Notice of Fees in Excess of the OCP Cap
(the “Notice of Excess Fees”) and an invoice setting forth, in
reasonable detail, the nature of the services rendered and
disbursements actually incurred. Interested parties shall then
have 14 days to file an objection to the Notice of Excess Fees
with the Court. If after 14 days no objection is filed, the Excess
Fees shall be deemed approved, and the OCP may be paid 100
4

percent of its fees and 100 percent of its expenses without the
need to file a fee application.
(g) For as long as a Debtor’s chapter 11 cases are pending and until
the consummation of a sale of substantially all of such Debtor’s
assets pursuant to a chapter 11 plan or otherwise, within thirty
(30) days after the end of any quarter, the Debtors shall file a
statement reflecting the fees and expenses paid to each OCP for
the preceding quarter (each, a “Quarterly Statement”) with this
Court and serve copies of the Quarterly Statement on the Notice
Parties; provided that the initial quarter shall be the Petition Date
through December 31, 2018.
3.

To the extent that any agreement between the Debtors and an OCP provides for the

indemnification by the Debtors of such OCP in connection with the services that are the subject of
this Motion (each such agreement, an “OCP Agreement”), such indemnification provisions are
approved, subject to the following modifications, applicable during the pendency of these cases:
(a) The OCP shall not be entitled to indemnification, contribution,
or reimbursement pursuant to the OCP Agreement for services
other than the services provided under the OCP Agreement,
unless such services and the indemnification, contribution, or
reimbursement are approved by the Court.
(b) Notwithstanding anything to the contrary in the OCP
Agreement, the Debtors shall have no obligation to indemnify
the OCP, or provide contribution or reimbursement to the OCP,
for any claim or expense that is either: (i) judicially determined
(the determination having become final) to have arisen from the
OCP’s gross negligence, willful misconduct, or fraud; (ii) for a
contractual dispute in which the Debtors allege the breach of the
OCP’s contractual obligations if the Court determines that
indemnification, contribution, or reimbursement would not be
permissible under applicable law; (iii) of any type for which the
Court determines that indemnification, contribution, or
reimbursement would not be permissible pursuant to In re
Thermadyne Holdings Corp., 283 B.R. 749, 756 (B.A.P. 8th Cir.
2002); or (iv) settled prior to a judicial determination under
(a) or (b), but determined by the Court, after notice and a
hearing, to be a claim or expense for which the OCP should not
receive indemnity, contribution, or reimbursement under the
terms of the OCP Agreement as modified by the Court.
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(c) If, before the earlier of (i) the entry of an order confirming a
chapter 11 plan in these cases (that order having become a final
order no longer subject to appeal), or (ii) the entry of an order
closing these chapter 11 cases, the OCP believes that it is entitled
to the payment of any amounts by the Debtors on account of the
Debtors’ indemnification, contribution and/or reimbursement
obligations under the OCP Agreement (as modified by this
Order), including the advancement of defense costs, the OCP
must file an application therefor in this Court, and the Debtors
may not pay any such amounts to the OCP before the entry of an
order by the Court approving the payment. All parties in interest
shall retain the right to object to any demand by the OCP for
indemnification, contribution, or reimbursement. In the event
that the OCP seeks reimbursement from the Debtors for
attorneys’ fees and expenses in connection with the payment of
an indemnity claim pursuant to the OCP Agreement, the
invoices and supporting time records for the attorneys’ fees and
expenses shall be included in the OCP’s own applications, both
interim and final, but determined by the Court after notice and a
hearing.
4.

This Order shall not apply to any professional retained by the Debtors pursuant to

a separate order of the Court.
5.

Solely with respect to the WMLP Debtors, notwithstanding anything to the contrary

set forth herein: (a) any payment to be made, or authorization contained, hereunder shall be subject
to the requirements imposed under the Final Order (I) Authorizing the MLP Debtors to Use Cash
Collateral Pursuant to 11 U.S.C. § 363, (II) Granting Certain Protections to Prepetition Lenders
Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, and 507, (III) Modifying the Automatic Stay, and
(IV) Scheduling a Final Hearing (the “Cash Collateral Order”), including the Budget (as defined
in the Cash Collateral Order, the “WMLP Budget”); and (b) to the extent there is any inconsistency
between the Cash Collateral Order and any action taken or proposed to be taken hereunder, the
terms of the Cash Collateral Order and the WMLP Budget shall control.
6.

Solely with respect to the WLB Debtors, notwithstanding anything to the contrary

set forth herein: (a) any payment to be made, or authorization contained, hereunder shall be subject
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to the requirements imposed on the WLB Debtors under the WLB Debtors’ postpetition financing
agreement (the “DIP Documents”) and any orders (in each case, the “DIP Order”) approving the
DIP Documents and governing the WLB Debtors’ use of cash collateral; and (b) to the extent there
is any inconsistency between the DIP Order and any action taken or proposed to be taken
hereunder, the terms of the DIP Order and DIP Documents shall control.
7.

Notice of the Motion as provided therein shall be deemed good and sufficient notice

of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Local Rules are satisfied
by such notice.
8.

Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Order

are immediately effective and enforceable upon its entry.
9.

The Debtors are authorized to take all actions necessary to effectuate the relief

granted in this Order in accordance with the Motion.
10.

This Court retains exclusive jurisdiction with respect to all matters arising from or

related to the implementation, interpretation, and enforcement of this Order.
Dated: __________, 2018
Houston, Texas

DAVID R. JONES
UNITED STATES BANKRUPTCY JUDGE
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Exhibit 1 to Exhibit A
Tier 1 Ordinary Course Professionals

Tier 1 Ordinary Course Professionals
OCP Name

Service

Baker & Hostetler LLP

Professional Services - Legal

Deloitte & Touche LLP

Professional Services - Accounting/Finance/Tax

Holland & Hart LLP

Professional Services - Legal

Exhibit 2 to Exhibit A
Tier 2 Ordinary Course Professionals

Tier 2 Ordinary Course Professionals
OCP Name

Service

Audit Services, Inc.

Professional Services - Accounting/Finance/Tax

Bowles Rice LLP

Professional Services - Legal

Brownstein Hyatt Farber Schreck, LLP

Professional Services - Legal

Bryan Cave Leighton Paisner LLP

Professional Services - Legal

Capitol Network LLC

Professional Services - Government Consulting

Darryl L James Consulting, LLC

Professional Services - Legal

Davis Graham & Stubbs

Professional Services - Legal

EKS&H LLLP

Professional Services - Legal

Financial Reporting Advisors, LLC

Professional Services - Accounting/Finance/Tax

Ivy Street Advisory

Professional Services - Investor Relations

Jackson Kelly PLLC

Professional Services - Legal

Porter Wright Morris & Arthur LLP

Professional Services - Legal

Prosek LLC

Professional Services - Communications

Roetzel & Andress LPA

Professional Services - Legal

Shelley M Shepherd

Professional Services - Accounting/Finance/Tax

Venable LLP

Professional Services - Legal

Wyatt, Tarrant & Combs, LLP

Professional Services - Legal

Exhibit 3 to Exhibit A
Form of Declaration of Disinterestedness

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
In re:
WESTMORELAND COAL COMPANY, et al.,1
Debtors.

)
) Chapter 11
)
) Case No. 18-35672 (DRJ)
)
) (Jointly Administered)
)

DECLARATION OF DISINTERESTEDNESS OF [ENTITY] PURSUANT
TO THE ORDER AUTHORIZING THE RETENTION AND COMPENSATION OF
CERTAIN PROFESSIONALS UTILIZED IN THE ORDINARY COURSE OF BUSINESS
I, _________, declare under penalty of perjury:
1.

I am a [Position] of [Company], located at [Street, City, State, Zip Code]

(the “Company”).
2.

Westmoreland Coal Company and certain of its affiliates, as debtors and debtors in

possession (collectively, the “Debtors”), have requested that the Company provide [specific
description] services to the Debtors, namely [specific Debtor(s) for which services are being
provided], and the Company has consented to provide such services.
3.

The Company may have performed services in the past, may currently perform

services and may perform services in the future, in matters unrelated to these chapter 11 cases, for
persons that are parties in interest in the Debtors’ chapter 11 cases. The Company does not perform
services for any such person in connection with these chapter 11 cases, or have any relationship

1

Due to the large number of debtors in these chapter 11 cases, for which joint administration has been granted, a
complete list of the debtors and the last four digits of their tax identification, registration, or like numbers is not
provided herein. A complete list of such information may be obtained on the website of the Debtors’ claims and
noticing agent in these chapter 11 cases at www.donlinrecano.com/westmoreland. Westmoreland Coal
Company’s service address for the purposes of these chapter 11 cases is 9540 South Maroon Circle, Suite 300,
Englewood, Colorado 80112.

with any such person, their attorneys, or accountants that would be adverse to the Debtors or their
estates with respect to the matter on which the Company is proposed to be employed.
4.

As part of its customary practice, the Company is retained in cases, proceedings,

and transactions involving many different parties, some of whom may represent or be employed
by the Debtors, claimants, and parties in interest in these chapter 11 cases.
5.

Neither I nor any principal, partner, director, officer, etc., of or professional

employed by, the Company has agreed to share or will share any portion of the compensation to
be received from the Debtors with any other person other than the principal and regular employees
of the Company.
6.

Neither I nor any principal, partner, director, officer, of or professional employed

by, the Company, insofar as I have been able to ascertain, holds, or represents any interest adverse
to the Debtors or their estates with respect to the matter(s) upon which this Company is to be
employed.
7.

The Debtors owe the Company $_________ for prepetition services, the payment

of which is subject to limitations contained in the United States Bankruptcy Code, 11 U.S.C.
§§ 101–1532.
8.

I understand that the amount owed by any of the Debtors to the Company for

prepetition services will be treated as a general unsecured claim, and as such, the Company may
file a proof of claim.
9.
of claim.

I further understand that this Declaration will not suffice as the Company’s proof

10.

As of September 12, 2017, which was the date on which the Debtors commenced

these chapter 11 cases, the Company [was/was not] party to an agreement for indemnification with
certain of the Debtors. [A copy of such agreement is attached as Exhibit 1 to this Declaration.]
11.

[If there is an indemnification agreement]: Such agreement for indemnification

(the “OCP Agreement”) is subject to the following modifications, applicable during the pendency
of the Debtors’ chapter 11 cases:
(a) the OCP shall not be entitled to indemnification, contribution, or
reimbursement pursuant to the OCP Agreement for services
other than the services provided under the OCP Agreement,
unless such services and the indemnification, contribution, or
reimbursement are approved by the Court.
(b) Notwithstanding anything to the contrary in the OCP
Agreement, the Debtors shall have no obligation to indemnify
the OCP, or provide contribution or reimbursement to the OCP,
for any claim or expense that is either: (i) judicially determined
(the determination having become final) to have arisen from the
OCP’s gross negligence, willful misconduct, or fraud; (ii) for a
contractual dispute in which the Debtors allege the breach of the
OCP’s contractual obligations if the Court determines that
indemnification, contribution, or reimbursement would not be
permissible under applicable law; (iii) of any type for which the
Court determines that indemnification, contribution, or
reimbursement would not be permissible pursuant to In re
Thermadyne Holdings Corp., 283 B.R. 749, 756 (B.A.P. 8th Cir.
2002); or (iv) settled prior to a judicial determination under (a)
or (b), but determined by the Court, after notice and a hearing,
to be a claim or expense for which the OCP should not receive
indemnity, contribution, or reimbursement under the terms of
the OCP Agreement as modified by the Court.
(c) If, before the earlier of (i) the entry of an order confirming a
chapter 11 plan in these cases (that order having become a final
order no longer subject to appeal), or (ii) the entry of an order
closing these chapter 11 cases, the OCP believes that it is entitled
to the payment of any amounts by the Debtors on account of the
Debtors’ indemnification, contribution and/or reimbursement
obligations under the OCP Agreement (as modified by this
Order), including the advancement of defense costs, the OCP
must file an application therefor in this Court, and the Debtors
may not pay any such amounts to the OCP before the entry of an

order by the Court approving the payment. All parties in interest
shall retain the right to object to any demand by the OCP for
indemnification, contribution, or reimbursement. In the event
that the OCP seeks reimbursement from the Debtors for
attorneys’ fees and expenses in connection with the payment of
an indemnity claim pursuant to the OCP Agreement, the
invoices and supporting time records for the attorneys’ fees and
expenses shall be included in the OCP’s own applications, both
interim and final, but determined by the Court after notice and a
hearing.]
12.

The Company is conducting further inquiries regarding its retention by any

creditors of the Debtors, and upon conclusion of that inquiry, or at any time during the period of
its employment, if the Company should discover any facts bearing on the matters described herein,
the Company will supplement the information contained in this Declaration.

[Remainder of page intentionally left blank.]

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct.
Date: ___________, 2018
[DECLARANT]

