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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
In re:
WESTMORELAND COAL COMPANY, et al.,1
Debtors.

)
) Chapter 11
)
) Case No. 18-35672 (DRJ)
)
) (Jointly Administered)
)

DEBTORS’ MOTION FOR
ENTRY OF AN ORDER ESTABLISHING PROCEDURES FOR INTERIM
COMPENSATION AND REIMBURSEMENT OF EXPENSES FOR PROFESSIONALS
THIS MOTION SEEKS AN ORDER THAT MAY ADVERSELY AFFECT YOU. IF YOU OPPOSE
THE MOTION, YOU SHOULD IMMEDIATELY CONTACT THE MOVING PARTY TO RESOLVE
THE DISPUTE. IF YOU AND THE MOVING PARTY CANNOT AGREE, YOU MUST FILE A
RESPONSE AND SEND A COPY TO THE MOVING PARTY. YOU MUST FILE AND SERVE YOUR
RESPONSE WITHIN 21 DAYS OF THE DATE THIS WAS SERVED ON YOU. YOUR RESPONSE
MUST STATE WHY THE MOTION SHOULD NOT BE GRANTED. IF YOU DO NOT FILE A
TIMELY RESPONSE, THE RELIEF MAY BE GRANTED WITHOUT FURTHER NOTICE TO YOU.
IF YOU OPPOSE THE MOTION AND HAVE NOT REACHED AN AGREEMENT, YOU MUST
ATTEND THE HEARING. UNLESS THE PARTIES AGREE OTHERWISE, THE COURT MAY
CONSIDER EVIDENCE AT THE HEARING AND MAY DECIDE THE MOTION AT THE
HEARING.
REPRESENTED PARTIES SHOULD ACT THROUGH THEIR ATTORNEY.
A HEARING WILL BE HELD ON THIS MATTER ON NOVEMBER 13, 2018, AT 1:00 P.M. (CT)
BEFORE THE HONORABLE DAVID R. JONES, 515 RUSK STREET, COURTROOM 400,
HOUSTON, TEXAS 77002.

The above-captioned debtors and debtors-in-possession (collectively, the “Debtors”)2
respectfully state the following in support of this motion (this “Motion”).

1

Due to the large number of debtors in these chapter 11 cases, for which joint administration has been granted, a
complete list of the debtors and the last four digits of their tax identification, registration, or like numbers is not
provided herein. A complete list of such information may be obtained on the website of the Debtors’ claims and
noticing agent in these chapter 11 cases at www.donlinrecano.com/westmoreland. Westmoreland Coal
Company’s service address for the purposes of these chapter 11 cases is 9540 South Maroon Circle, Suite 300,
Englewood, Colorado 80112.

2

A detailed description of the Debtors’ businesses and the reasons for commencing the chapter 11 cases is set forth
in the Declaration of Jeffrey S. Stein, Chief Restructuring Officer of Westmoreland Coal Company, in Support of
Chapter 11 Petitions and First Day Pleadings [Docket No. 54] (the “First Day Declaration”). The terms “WLB
Debtors” and “WMLP Debtors” shall have the meanings ascribed to them in the First Day Declaration.
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Relief Requested
1.

The Debtors seek entry of an order, substantially in the form attached hereto as

Exhibit A (the “Order”), approving the Compensation Procedures (as defined herein) for an
orderly, regular process for the allowance and payment of compensation and reimbursement of
expenses for attorneys and other professionals whose retentions are approved by this Court
pursuant to sections 327 or 1103 of the Bankruptcy Code and who will be required to file
applications for allowance of compensation and reimbursement of expenses pursuant to sections
330 and 331 of the Bankruptcy Code.
Jurisdiction and Venue
2.

The United States Bankruptcy Court for the Southern District of Texas

(the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. § 1334 and the Order of
Reference to Bankruptcy Judges (District Court General Order 2012-6), dated May 24, 2012
(the “Standing Order”). The Debtors confirm their consent, pursuant to rule 7008 of the Federal
Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), to the entry of a final order by the Court
in connection with this Motion to the extent that it is later determined that the Court, absent consent
of the parties, cannot enter final orders or judgments in connection herewith consistent with Article
III of the United States Constitution. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.
3.

The bases for the relief requested herein are sections 105(a), 330, and 331 of title

11 of the United States Code (the “Bankruptcy Code”), Bankruptcy Rule 2016, and rule 2016-1 of
the Bankruptcy Local Rules for the Southern District of Texas (the “Bankruptcy Local Rules”).
Background
4.

Westmoreland Coal Company and its Debtor and non-Debtor affiliates operate the

sixth-largest coal-mining enterprise in North America, including 19 coal mines in six states and
Canada. The Debtors primarily produce and sell thermal coal to investment grade power plants
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under long-term, cost-protected contracts, as well as to industrial customers and barbeque charcoal
manufacturers.

Headquartered in Englewood, Colorado, the Debtors and their non-Debtor

subsidiaries employ approximately 2,971 individuals. The Debtors’ revenue for the twelve-month
period that ended August 31, 2018, totaled approximately $850 million. As of the Petition Date
(as defined herein), the Debtors’ aggregate prepetition indebtedness totaled approximately
$1.1 billion.
5.

On October 9, 2018 (the “Petition Date”), each Debtor filed a voluntary petition for

relief under chapter 11 of the Bankruptcy Code. The Debtors are operating their businesses and
managing their properties as debtors-in-possession pursuant to sections 1107(a) and 1108 of the
Bankruptcy Code. On October 18, 2018, the United States Trustee appointed an official committee
of unsecured creditors in the Debtors’ bankruptcy cases [Docket No. 206]. No request for the
appointment of a trustee or examiner has been made in these chapter 11 cases.
Retention of Professionals
6.

The Debtors have filed or will file applications to retain the following professionals

(collectively, the “Debtors’ Professionals”): (a) Kirkland & Ellis LLP, proposed lead counsel for
the Debtors; (b) Jackson Walker LLP, proposed co-counsel for the Debtors; (c) Alvarez & Marsal
North America, LLC, proposed restructuring advisor; (d) Centerview Partners LLC, proposed
financial advisor to Westmoreland Coal Company; (e) Jones Day, proposed counsel to the
conflicts committee (the “Conflicts Committee”) of the board of directors of Westmoreland
Resources GP, LLC (the “GP”) and conflicts counsel to Debtor Westmoreland Resource Partners,
LP (“WMLP”) and its Debtor-subsidiaries (collectively, with WMLP, the “WMLP Debtors”);
(f) Lazard Freres & Co., LLC, proposed investment banker to the Conflicts Committee and the
WMLP Debtors, (g) Ernst & Young LLP, proposed tax advisors; (h) PricewaterhouseCoopers
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LLP, proposed auditor and accounting services provider; and (i) McKinsey Recovery &
Transformation Services U.S., LLC, proposed performance improvement consultant. The Debtors
anticipate they also may retain other professionals pursuant to section 327 of the Bankruptcy Code
during the course of these chapter 11 cases as the need arises. Moreover, any official committees
appointed in these cases may retain counsel and a financial advisor or other professionals to
represent them in connection with these chapter 11 cases (together with the Debtors’ Professionals,
the “Professionals”).

3

The Proposed Compensation Procedures
7.

Pursuant to section 331 of the Bankruptcy Code, all professionals are entitled to

submit applications for interim compensation and reimbursement of expenses every 120 days, or
more often if the Court permits. See 11 U.S.C. § 331. In addition, section 105(a) of the Bankruptcy
Code authorizes the Court to issue any order “necessary or appropriate to carry out the provisions
of [the Bankruptcy Code],” thereby codifying the Court’s inherent equitable powers.
See 11 U.S.C. § 105(a).
8.

The Debtors propose that the monthly payment of compensation and

reimbursement of expenses of the Professionals (the “Compensation Procedures”) be structured as
follows:
a.

3

On or after the 21st day of each month following the month for which compensation
is sought, each Professional seeking compensation may file an application (each,
a “Monthly Fee Statement”) for interim allowance of compensation for services
rendered and reimbursement of expenses incurred during the preceding month, and

Contemporaneously herewith, the Debtors have filed the Debtors’ Motion for Entry of an Order Authorizing the
Retention and Compensation of Certain Professionals Utilized in the Ordinary Course of Business
(the “OCP Motion”). The OCP Motion seeks authority for the Debtors to continue to retain certain professionals
in the ordinary course of business (the “OCPs”) on terms substantially similar to those in effect before the Petition
Date. If the OCP Motion is granted, the OCPs would not be required to file individual retention applications and
would be paid in full, subject to their respective prepetition arrangements, without the need for submission of fee
applications, but subject to the applicable caps and the relevant order of the Court.
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serve such Monthly Fee Statement by email on: (i) the Debtors, Westmoreland
Coal Company, 9540 South Maroon Circle, Suite 300, Englewood, Colorado
80112, Attn: Jennifer Grafton (jgrafton@westmoreland.com); (ii) proposed
counsel to the Debtors, Kirkland & Ellis LLP, 300 North LaSalle, Chicago, Illinois
60654, Attn: Gregory F. Pesce (gregory.pesce@kirkland.com) and Timothy R.
Bow (timothy.bow@kirkland.com); (iii) proposed co-counsel for the Debtors,
Jackson Walker LLP, 1401 McKinney Street, Suite 1900, Houston, Texas 77010
Attn: Patricia B. Tomasco (ptomasco@jw.com), Matthew D. Cavenaugh
(mcavenaugh@jw.com) and Jennifer F. Wertz (jwertz@jw.com); (iv) counsel to
the ad hoc group of secured creditors of Westmoreland Coal Company, Kramer
Levin Naftalis & Frankel LLP, 1177 Avenue of the Americas, New York, New
York 10036, Attn.: Thomas Moers Mayer (tmayer@kramerlevin.com) and
Stephen Zide (szide@kramerlevin.com); (v) counsel to the ad hoc group of secured
creditors of Westmoreland Resource Partners, LP, Schulte Roth & Zabel LLP, 919
Third Avenue, New York, New York 10022, Attn.: David M. Hillman
(david.hillman@srz.com)
and
Kristine
G.
Manoukian
(kristine.manoukian@srz.com); (vi) proposed counsel to the Conflicts Committee
and conflicts counsel to the WMLP Debtors, Jones Day, 77 W. Wacker Dr.,
Chicago, Illinois 60601, Attn.: Timothy Hoffmann (thoffmann@jonesday.com),
Jones Day, 901 Lakeside Ave, Cleveland, OH 44114 Attn.: Heather Lennox
(hlennox@jonesday.com); (vii) counsel to any statutory committee appointed in
these cases; and (viii) the Office of the United States Trustee, 515 Rusk Street
Houston, Texas 77002 (each an “Application Recipient,” and, collectively the
“Application Recipients”). Any Professional that fails to file a Monthly Fee
Statement for a particular month or months may subsequently submit a Monthly
Fee Statement that includes a request for compensation earned or expenses incurred
during the previous months.
b.

Each Application Recipient will have until 4:00 p.m. (Prevailing Central Time)
21 days after service of a Monthly Fee Statement to object to the requested fees and
expenses in accordance with paragraph (c) below. Upon the expiration of such
21 day period, the Debtors are authorized and directed to pay the Professional an
amount (the “Actual Monthly Payment”) equal to 80% of the fees and 100% of the
expenses requested in the applicable Monthly Fee Statement (the “Maximum
Monthly Payment”) that are not subject to an objection pursuant to subparagraph
(c) below.

c.

If any Application Recipient objects to a Monthly Fee Statement, the objecting
party shall, within 21 days of service of the Monthly Fee Statement, serve via email
a written notice upon the respective Professional and each of the Application
Recipients (the “Notice of Objection to Monthly Fee Statement”) setting forth the
precise nature of the objection and the amount at issue. Thereafter, the objecting
party and the Professional shall attempt to resolve the objection on a consensual
basis. If the parties reach an agreement, the Debtors shall promptly pay 80% of the
agreed-upon fees and 100% of the agreed-upon expenses. If, however, the parties
are unable to reach a resolution of the objection within 14 days (or such longer
period as mutually agreed to by the Professional and the objecting party) after
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service of the objection, the objecting party shall file its objection (the “Objection”)
with the Court within three business days and serve such Objection on the
respective Professional and each of the Application Recipients. Thereafter, such
Professional may either (i) file with the Court a response to the Objection, together
with a request for payment of the difference, if any, between the Maximum Monthly
Payment and the Actual Monthly Payment made to the affected Professional
(the “Incremental Amount”), or (ii) forego payment of the Incremental Amount
until the next hearing on an Interim Fee Application or Final Fee Application (both
as defined herein), at which time the parties may request that the Court consider the
Objection.
d.

Each Professional may submit its first Monthly Fee Statement no earlier than
November 21, 2018. This initial Monthly Fee Statement will cover the period from
the Petition Date through October 31, 2018. Thereafter, the Professionals may
submit Monthly Fee Statements in the manner described above.

e.

Beginning with the period ending on December 31, 2018, and at three-month
intervals thereafter (each, an “Interim Fee Period”), each of the Professionals may
file with the Court and serve on the Application Recipients an interim fee
application (each an “Interim Fee Application”) for compensation and
reimbursement of expenses sought in the Monthly Fee Statements served during
such period. Each Interim Fee Application must include (i) a narrative discussion,
(ii) a summary of the Monthly Fee Statements that are the subject of such
application request, (iii) the amount of fees and expenses paid of date or subject to
objection, and (iv) the deadline for parties other than the Application Recipients to
file objections. Each Professional shall serve notice of its Interim Fee Application
(which identifies the Professional seeking compensation, discloses the period for
which the payment of compensation and reimbursement of expenses is being
sought, and describes the amount of compensation and expenses sought) on the
Application Recipients. Application Recipients and other parties will have 21 days
after service of an Interim Fee Application to object thereto. The first Interim Fee
Application should cover the Interim Fee Period from the Petition Date through and
including December 31, 2018.

f.

The Debtors will request that the Court schedule a hearing on Interim Fee
Applications at least once every three months or at such other intervals as the Court
deems appropriate. The Court, in its discretion, may approve an uncontested
Interim Fee Application without the need for a hearing if no Objections are timely
filed thereto. Upon allowance by the Court of a Professional’s Interim Fee
Application, the Debtors shall be authorized to promptly pay such Professional all
requested fees (including the 20% holdback) and expenses not previously paid.

g.

The pendency of an Objection to payment of compensation or reimbursement of
expenses will not disqualify a Professional from the future payment of
compensation or reimbursement of expenses under the Compensation Procedures.
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9.

The Debtors also request that each member of any official committee formed by

the U.S. Trustee be permitted to submit statements of expenses (excluding third-party counsel
expenses of individual committee members) and supporting vouchers to the respective official
committee’s counsel, which counsel will collect and file the committee members’ requests for
reimbursement with the Court in accordance with the Compensation Procedures.
10.

The Debtors further request that the Court limit service of Interim Fee Applications

and final fee applications (each, a “Final Fee Application,” and together with Interim Fee
Applications, collectively, the “Applications”) to the Application Recipients. The Debtors further
request that all other parties that have filed a notice of appearance with the Clerk of this Court and
requested notice of pleadings in these chapter 11 cases shall be entitled to receive only notice of
hearings on the Applications (the “Hearing Notice”). Serving the Applications and the Hearing
Notices in this manner will permit the parties most active in these chapter 11 cases to review and
object to the Professionals’ fees and will save unnecessary duplications and mailing expenses.
Basis for Relief
11.

Pursuant to section 331 of the Bankruptcy Code, all Professionals are entitled to

submit applications for interim compensation and reimbursement of expenses every 120 days, or
more often if the bankruptcy court permits. In addition, section 105(a) of the Bankruptcy Code
authorizes the Court to issue any order “necessary or appropriate to carry out the provisions of [the
Bankruptcy Code],” thereby codifying the Court’s inherent equitable powers.
12.

Factors to consider in deciding whether to establish interim compensation

procedures include “the size of [the] reorganization cases, the complexity of the issues involved,
and the time required on the part of the attorneys for the debtors in providing services necessary
to achieve a successful reorganization of the debtors . . . .” See, e.g., In re Int’l Horizons, Inc.,
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10 B.R. 895, 897 (Bankr. N.D. Ga. 1981) (establishing procedures for monthly interim
compensation).
13.

The significant size of these cases and the amount of time and effort that will be

required from the Professionals to successfully reorganize the Debtors’ businesses justifies the
Compensation Procedures requested herein. Indeed, such Compensation Procedures are necessary
to ensure that the Professionals are fairly and timely compensated for their services in these cases
and are not forced to bear undue financial burden or risk caused by delays in payment.
14.

Courts in this jurisdiction have approved relief similar to the relief requested in this

Motion and as set forth in the Order. See, e.g., In re iHeartMedia, Inc., No. 18-31274 (MI) (Bankr.
S.D. Tex. April 12, 2018); In re EXCO Res., Inc., No. 18-30155 (MI) (Bankr. S.D. Tex. February
22, 2018); In re Cobalt Int’l Energy, Inc., No. 17-36709 (MI) (Bankr. S.D. Tex. January 11, 2018);
In re Seadrill Ltd., No. 17-60079 (DRJ) (Bankr. S.D. Tex. November 1, 2017); In re GenOn
Energy, Inc., No. 17-33695 (DRJ) (Bankr. S.D. Tex. July 13, 2017).
15.

4

The proposed Compensation Procedures will enable the Debtors to closely monitor

costs of administration, maintain level cash flow availability, and implement efficient cash
management procedures. Moreover, these procedures will allow the Court and key parties in
interest to ensure the reasonableness and necessity of the compensation and reimbursement sought
pursuant to such procedures.
16.

The Debtors submit that establishing the foregoing interim compensation and

expense reimbursement procedures will significantly aid the efficient administration of these
chapter 11 cases. Accordingly, the relief requested is in the best interests of the Debtors’ estates,
creditors, and parties in interest.
4

Because of the voluminous nature of the orders cited herein, such orders are not attached to this Motion. Copies
of these orders are available upon request to the Debtors’ proposed counsel.
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Notice
17.

The Debtors will provide notice of this Motion to the following parties or their

respective counsel (collectively, the “Notice Parties”): (a) the Office of the United States Trustee
for the Southern District of Texas; (b) the holders of the 50 largest unsecured claims against the
Debtors (on a consolidated basis); (c) the indenture trustee under the WLB Debtors’ 8.75% senior
secured notes due 2022; (d) the ad hoc group of lenders under the WLB Debtors’ prepetition term
loan facility due 2020 and the WLB Debtors’ 8.75% senior secured notes due 2022;
(e) the administrative agent under the WLB Debtors’ prepetition term loan facility due 2020;
(f) the administrative agent under the WLB Debtors’ bridge loan facility due 2019;
(g) the administrative agent under the WMLP Debtors’ term loan facility due 2018; (h) the ad hoc
committee of certain lenders under the WMLP Debtors’ term loan facility due 2018;
(i) the administrative agent under the WLB Debtors’ proposed debtor-in-possession financing
facility; (j) the lenders under the WLB Debtors’ proposed debtor-in-possession financing facility;
(k) any statutory committee appointed in these cases; (l) the United States Attorney’s Office for
the Southern District of Texas; (m) the Internal Revenue Service; (n) the Environmental
Protection Agency and similar state environmental agencies for states in which the Debtors
conduct business; (o) the offices of the attorneys general for the states in which the Debtors
operate; (p) the Securities and Exchange Commission; (q) the Pension Benefit Guaranty
Corporation; and (r) any party that has requested notice pursuant to Bankruptcy Rule 2002. The
Debtors submit that, in light of the nature of the relief requested, no other or further notice need
be given.

[Remainder of page intentionally left blank.]
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WHEREFORE, the Debtors respectfully request that the Court enter the Order granting
the relief requested herein and such other relief as the Court deems appropriate under the
circumstances.
Houston, Texas
October 22, 2018
/s/ Patricia B. Tomasco
Patricia B. Tomasco (Bar No. 01797600)
Matthew D. Cavenaugh (Bar No. 24062656)
Jennifer F. Wertz (Bar No. 24072822)
JACKSON WALKER L.L.P.
1401 McKinney Street, Suite 1900
Houston, Texas 77010
Telephone:
(713) 752-4200
Facsimile:
(713) 752-4221
Email:
ptomasco@jw.com
mcavenaugh@jw.com
jwertz@jw.com
Proposed Co-Counsel to the Debtors
and Debtors in Possession

James H.M. Sprayregen, P.C.
Michael B. Slade (Bar No. 24013521)
Gregory F. Pesce (admitted pro hac vice)
KIRKLAND & ELLIS LLP
KIRKLAND & ELLIS INTERNATIONAL LLP
300 North LaSalle
Chicago, Illinois 60654
Telephone:
(312) 862-2000
Facsimile:
(312) 862-2200
Email:
james.sprayregen@kirkland.com
michael.slade@kirkland.com
gregory.pesce@kirkland.com
-andEdward O. Sassower, P.C.
Stephen E. Hessler, P.C. (admitted pro hac vice)
KIRKLAND & ELLIS LLP
KIRKLAND & ELLIS INTERNATIONAL LLP
601 Lexington Avenue
New York, New York 10022
Telephone:
(212) 446-4800
Facsimile:
(212) 446-4900
Email:
edward.sassower@kirkland.com
stephen.hessler@kirkland.com
-andAnna G. Rotman, P.C. (Bar No. 24046761)
KIRKLAND & ELLIS LLP
KIRKLAND & ELLIS INTERNATIONAL LLP
609 Main Street
Houston, Texas 77002
Telephone: (713) 836-3600
Email:
anna.rotman@kirkland.com
Proposed Co-Counsel to the Debtors
and Debtors in Possession
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Certificate of Service
I certify that on the October 22, 2018, I caused a copy of the foregoing document to be
served by the Electronic Case Filing System for the United States Bankruptcy Court for the
Southern District of Texas.
/s/ Patricia B. Tomasco
Patricia B. Tomasco
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