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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 
In re: 
 
Westmoreland Coal Company, et al.,1 
 
 Debtors. 

 
 

 
Chapter 11 
 
Case No. 18-35672 (DRJ) 
 
(Jointly Administered) 

 
WMLP DEBTORS’ OBJECTION TO  

PROOF OF CLAIM NO. 11-2 FILED IN CASE NO. 18-35672  
BY KILGORE COMPANIES, LLC DBA LEGRAND JOHNSON CONSTRUCTION  

 

THIS IS AN OBJECTION TO YOUR CLAIM. THE OBJECTING PARTY IS ASKING THE COURT 
TO DISALLOW THE CLAIM THAT YOU FILED IN THIS BANKRUPTCY CASE. YOU SHOULD 
IMMEDIATELY CONTACT THE OBJECTING PARTY TO RESOLVE THE DISPUTE. IF YOU DO 
NOT REACH AN AGREEMENT, YOU MUST FILE A RESPONSE TO THIS OBJECTION AND 
SEND A COPY OF YOUR RESPONSE TO THE OBJECTING PARTY WITHIN 30 DAYS AFTER 
THE OBJECTION WAS SERVED ON YOU. YOUR RESPONSE MUST STATE WHY THE 
OBJECTION IS NOT VALID. IF YOU DO NOT FILE A RESPONSE WITHIN 30 DAYS AFTER THE 
OBJECTION WAS SERVED ON YOU, YOUR CLAIM MAY BE DISALLOWED WITHOUT A 
HEARING. 

A HEARING HAS BEEN SET ON THIS MATTER ON JUNE 11, 2019 2:00 P.M., PREVAILING 
CENTRAL TIME, IN COURTROOM 400, 4TH FLOOR, UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS, 515 RUSK STREET, HOUSTON, TEXAS 77002. 

REPRESENTED PARTIES SHOULD ACT THROUGH THEIR ATTORNEY. 

 
  

                                                 
1  Due to the large number of debtors in these chapter 11 cases, for which joint administration has been granted, a 

complete list of the debtors and the last four digits of their tax identification, registration, or like numbers is not 
provided herein.  A complete list of such information may be obtained on the website of the claims and noticing 
agent in these chapter 11 cases at www.donlinrecano.com/westmoreland.  Westmoreland Coal Company's service 
address for the purposes of these chapter 11 cases is 9540 South Maroon Circle, Suite 300, Englewood, Colorado 
80112. 

Case 18-35672   Document 1816   Filed in TXSB on 05/06/19   Page 1 of 32



 

  2 
22671918v.2 133040/00004 

TO THE HONORABLE CHIEF U.S. BANKRUPTCY JUDGE DAVID R. JONES: 

Westmoreland Resource Partners, LP (“WMLP”) and its subsidiaries (collectively with 

WMLP, the “WMLP Debtors”),2 as debtors and debtors in possession in the above-captioned cases 

(collectively, the “Chapter 11 Cases”), respectfully state as follows in support of this WMLP 

Debtors’ Objection to Proof of Claim No. 11-2 Filed in Case No. 18-35672 by Kilgore Companies, 

LLC dba LeGrand Johnson Construction (the “Objection”) and submit the Declaration of Robert 

P. Esposito in Support of the WMLP Debtors’ Objection to Proof of Claim No. 11-2 Filed in Case 

No. 18-35672 by Kilgore Companies, LLC dba LeGrand Johnson Construction attached hereto as 

Exhibit A (the “Declaration”): 

Introduction 

1. By operation of a unique provision of Wyoming law that does not elevate 

mechanic’s liens to a priority higher than a prior perfected lien, Kilgore Companies, LLC dba 

LeGrand Johnson Construction (“Kilgore”) has no mechanic’s lien.  The WMLP Secured Lenders 

are set to receive a mere fraction of the amount owed to them due to the value of subject property.  

Although it is of no practical consequence given the prior perfected liens held by the WMLP 

Secured Lenders over all of the WMLP Debtors’ property, Kilgore also failed to properly perfect 

its asserted mechanic’s lien because it did not comply with all of Wyoming’s requirements to do 

so.  Accordingly, the claim filed by Kilgore should be recharacterized as a general unsecured claim.  

Relief Requested 

2. By this Objection, the WMLP Debtors seek entry of the proposed order (the 

“Order”), substantially in the form of the Order filed with this Objection, pursuant to § 502(b) of 

                                                 
2  Specifically, the WMLP Debtors are:  (a) WMLP; (b) Westmoreland Kemmerer, LLC; (c) Oxford Mining 

Company, LLC; (d) Harrison Resources, LLC; (e) Oxford Mining Company-Kentucky, LLC; (f) Daron Coal 
Company, LLC; (g) Oxford Conesville, LLC; and (h) Westmoreland Kemmerer Fee Coal Holdings, LLC. 
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title 11 of the United States Code (the “Bankruptcy Code”), and rule 3007 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”) reclassifying and modifying Proof of Claim No. 

11-2 (DRC Claim No. 1335) filed by Kilgore against Debtor Westmoreland Coal Company (Case 

No. 18-35672) (the “Original Claim”), attached hereto as Exhibit B, to reflect the true liability of 

the WMLP Debtors.  Through the Original Claim, Kilgore asserts a secured claim in the amount 

of $522,854.06 against Debtor Westmoreland Coal Company, however, pursuant to the WMLP 

Debtors’ books and records and in accordance with Kilgore’s documentation, Kilgore does not 

have a lien on the WMLP Debtors’ property, and as such is only entitled to a general unsecured 

claim allocated against Debtor Westmoreland Kemmerer, LLC (the “Corrected Claim”).   

3. In support of this Objection, the WMLP Debtors submit the Declaration.  

Jurisdiction, Venue, and Procedural Background 

4. The United States Bankruptcy Court for the Southern District of Texas 

(the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. § 1334.  The WMLP Debtors 

confirm their consent, pursuant to Rule 7008 of the Bankruptcy Rules, to the entry of a final order 

by the Court in connection with this Objection to the extent that it is later determined that the 

Court, absent consent of the parties, cannot enter final orders or judgments in connection herewith 

consistent with Article III of the United States Constitution. 

5. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

6. The bases for the relief requested herein are §§ 105(a) and 502(b) of title 11 of the 

United States Code (the “Bankruptcy Code”), Bankruptcy Rule 3007, and Rules 9013-1 and 3007-

1 of the Bankruptcy Local Rules for the Southern District of Texas (the “Bankruptcy Local 

Rules”).   

7. On October 9, 2018 (the “Petition Date”), the WMLP Debtors and Westmoreland 

Coal Company (“WLB”) and its Debtor subsidiaries other than the WMLP Debtors (collectively, 
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the “WLB Debtors,” and, collectively with the WMLP Debtors, the “Debtors”), filed voluntary 

petitions for relief under chapter 11 of the United States Bankruptcy Code in the United States 

Bankruptcy Court for the Southern District of Texas (the “Bankruptcy Court”).   

8. The WMLP Debtors are operating their businesses and managing their properties 

as debtors in possession pursuant to §§ 1107(a) and 1108 of the Bankruptcy Code.   No request for 

the appointment of a trustee or examiner has been made in these chapter 11 cases.  On October 18, 

2018, the United States Trustee for the Southern District of Texas (the “U.S. Trustee”) appointed 

an official committee of unsecured creditors pursuant to § 1102 of the Bankruptcy Code (the 

“Committee”) [ECF No. 206]. 

Factual Background 

9. The WMLP Debtors own or lease 14 active surface coal mines, consisting of 

(a) one mine in Wyoming (the “Kemmerer Mine”) owned by Kemmerer and (b) 13 mines in Ohio 

owned by Oxford.   

10. On December 31, 2014, WMLP and its direct subsidiary Oxford Mining Company, 

LLC entered into a secured term loan facility pursuant to a credit agreement dated as of December 

31, 2014 (the “WMLP Term Loan Facility”) with the WMLP Secured Lenders.  The WMLP Term 

Loan Facility is secured by a first-lien security interest on substantially all of the assets of WMLP, 

Oxford, and all of WMLP’s other direct and indirect subsidiaries.   

11. As detailed on the WMLP Debtors’ work memorandum (the “Access Road 

Memorandum”), on August 27, 2018, the WMLP Debtors planned to begin an access road project 

for the Kemmerer Mine (the “Access Road Project”), which involved chip sealing roads and 

compacting roadways, that would be completed on September 9, 2018.  A true and correct copy 

of the Access Road Memorandum is attached hereto as Exhibit C.  Debtor Westmoreland 

Kemmerer, LLC contracted with Kilgore to complete the Access Road Project.  On May 30, 2018, 
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Debtor Westmoreland Kemmerer, LLC issued Purchase Order No. 282693 to Kilgore (the 

“Purchase Order”).  

12. Kilgore issued one invoice related to work done for the Access Road Project under 

the Purchase Order, invoice no. 1700987-1, dated September 18, 2018, for $522,854.05 

(the ”September Invoice”).   

13. On October 22, 2018, Kilgore filed Proof of Claim No. 11-1 against “Westmoreland 

Coal Company, Westmoreland Kemmerer, LLC, and Westmoreland Kemmerer Fee Coal 

Holdings, LLC” (Case No. 18-35672) in the unsecured amount of $522,854.06, which related to 

the Access Road Project under the Purchase Order.   

14. On January 18, 2019, Kilgore sent a Preliminary Notice of Lien (the “Preliminary 

Lien Notice”) and a Notice of Intention to File Lien (the “Lien Notice”) to Debtors Westmoreland 

Kemmerer Fee Coal Holdings, LLC and Westmoreland Kemmerer, LLC (the “Lien Notice”).  

Kilgore stated its intent to file a lien pursuant to Wyoming Statutes § 29-2-101 et seq. in the amount 

of the September Invoice if the matter was not resolved within twenty (20) days of the Lien Notice.   

15. On February 11, 2019, Kilgore filed its Lien Statement in the County of Lincoln, 

State of Wyoming pursuant to Wyoming Statutes §§ 29-1-312 and 29-2-101 et seq. (the “Lien 

Statement”). 

16. On March 6, 2019, Kilgore filed the Original Claim as a secured claim in the 

amount of $522,854.06.  

The Claims Reconciliation Process 

17. On November 8, 2018, the WMLP Debtors filed their Statements of Financial 

Affairs and Schedules of Assets and Liabilities, as required by § 521 of the Bankruptcy Code 

(collectively, the “Schedules”) pursuant to Bankruptcy Rule 1007 and the Order (I) Extending 

Time to File Schedules of Assets and Liabilities, Schedules of Current Income and Expenditures, 
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Schedules of Executory Contracts and Unexpired Leases, and Statements of Financial Affairs 

[ECF No. 82].   

18. On November 15, 2018, the Court entered the Order (I) Setting Bar Dates for Filing 

Proofs of Claim, Including Requests for Payment Under Section 503(B)(9), (II) Establishing 

Amended Schedules Bar Date and Rejection Damages Bar Date, (III)  Approving the Form of and 

Manner for Filing Proofs of Claim, Including Section 503(B)(9) Requests, and (IV) Approving 

Notice of Bar Dates [ECF No. 524] (the “Bar Date Order”), establishing certain dates and deadlines 

for filing proofs of claims in these chapter 11 cases (collectively, the “Proofs of Claims”).  Among 

other things, the Bar Date Order established: (a) December 12, 2018 at 5:00 p.m. prevailing Central 

Time, as the deadline for all non-governmental entities holding or wishing to assert a “claim” (as 

defined in § 101(5) of the Bankruptcy Code) against any of the Debtors that arose before the 

Petition Date to file a proof of such claim in writing and (b) April 8, 2019, at 5:00 p.m. prevailing 

Central Time, as the deadline for all governmental entities holding or wishing to assert a “claim” 

(as defined in § 101(5) of the Bankruptcy Code) against any of the Debtors that arose before the 

Petition Date to file a proof of such claim in writing.   

19. The WMLP Debtors and their advisors (collectively, the “Reviewing Parties”), 

have been working diligently to review the Objected Claims, including any supporting 

documentation filed therewith.  For the reasons set forth below, and based on the review to date, 

the Reviewing Parties determined that the Original Claim should be reclassified and modified as 

set forth herein. 

Objection 

20. Section 502 of the Bankruptcy Code provides, in pertinent part, as 

follows: “[a] claim or interest, proof of which is filed under section 501 of [the Bankruptcy Code], 
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is deemed allowed, unless a party in interest . . . objects.”  11 U.S.C. § 502.  Further, Section 

502(b)(1) of the Bankruptcy Code provides that the court “shall determine the amount of such 

claim…as of the date of the filing of the petition, and shall allow such claim in such amount, except 

to the extent that—such claim is unenforceable against the debtor and the property of the debtor…” 

11 U.S.C. § 502(b)(1).    

21. As set forth in Bankruptcy Rule 3001(f), a properly executed and filed proof of 

claim constitutes prima facie evidence of the validity and the amount of the claim under § 502(a) 

of the Bankruptcy Code. See, e.g., In re Tran, 351 B.R. 440, 444 (Bankr. S.D. Tex. 2006), aff'd, 

369 B.R. 312 (S.D. Tex. 2007) (holding that a properly filed proof of claim is prima facie evidence 

of the validity and amount of the claim.).  A proof of claim loses the presumption of prima facie 

validity under Bankruptcy Rule 3001(f) if an objecting party refutes at least one of the allegations 

that are essential to the claim’s legal sufficiency. See In re Fidelity Holding Co., Ltd., 837 F.2d 

696, 698 (5th Cir. 1988) (holding “If, however, evidence rebutting the claim is brought forth, then 

the claimant must produce additional evidence to ‘prove the validity of the claim by a 

preponderance of the evidence.’”).  Once such an allegation is refuted, the burden reverts to the 

claimant to prove the validity of its claim by a preponderance of the evidence.  Id. Despite this 

shifting burden during the claim objection process, “the ultimate burden of proof always lies with 

the claimant.” Id.  

Reclassified Claim 

22. As set forth in the Declaration, the Reviewing Parties have thoroughly reviewed the 

WMLP Debtors’ books and records, along with the Original Claim and any documents filed 

therewith, and have determined that the Original Claim should be reclassified, adjusted, and 

modified to reflect the true liability of the Debtors, the Corrected Claim.  Under the Original Claim, 
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Kilgore improperly asserts a secured claim in the amount of $522,854.06 against Debtor 

Westmoreland Coal Company based on an alleged mechanic’s lien under Wyoming law.   

23. Title 29 of the Wyoming Statutory Lien Act contains eight chapters, the first two 

of which Kilgore referenced in its Preliminary Lien Notice and Lien Notice.  Chapter 1 (Wyo. Stat. 

Ann. § 29-1-103 et seq.) applies to all liens governed by Title 29 and “mechanic’s liens” are 

governed by Chapter 2 (Wyo. Stat. Ann. § 29-1-101 et seq.).  KM Upstream, LLC v. Elkhorn 

Const., Inc., 278 P.3d 711, 726 (Wyo. 2012).   

24. Under Wyoming law, mechanic’s liens are considered statutory liens.  Furthermore, 

in Wyoming, “[s]tatutory lien laws must be strictly construed and their scope cannot be extended.”  

Michael's Construction, Inc. v. American National Bank, 278 P.3d 701, 707 (Wyo. 2012) (internal 

citations omitted); KM Upstream, LLC, 278 P.3d at 726 (Wyo. 2012) (“We have said many times 

that statutory liens are in derogation of common law, that the lien statutes must be strictly 

construed, and that, to establish a valid lien, there must be full compliance with the statutes.”) 

(internal citations omitted).   

25. Here, Kilgore does not hold a valid mechanic’s lien under Wyoming law.  As such, 

the WMLP Debtors believe that the Original Claim should be reclassified as a general unsecured 

claim against Debtor Westmoreland Kemmerer, LLC.   

1. The WMLP Secured Lenders’ Senior Secured Liens Hold Priority Over Any 
Lien Held by Kilgore.  

26. To the extent Kilgore holds a properly perfected mechanic’s lien, such lien is 

subordinate to the senior secured first liens of the WMLP Secured Lenders.  Pursuant to Wyoming 

Statutes § 29-1-402(c): 

[a]ny lien, security interest, or mortgage which has been perfected 
upon real of personal property or upon a leasehold interest prior to 
commencement of any construction work or repair of the premises 
or property, except as provided by chapter 7 of this act, or W.S. 
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29-8-102 relating to liens for the production of farm products under 
contracts executed, entered into, renewed or substantively amended 
on or after July 1, 2011, shall have priority.   

Wyo. Stat. Ann. § 29-1-101 (emphasis added). 

27. Here, Kilgore’s construction commenced, at earliest, on the date of the Purchase 

Order, May 30, 2018.  The WMLP Secured Lenders properly perfected their liens on or around 

December 31, 2014.  Therefore, the WMLP Secured Lenders’ liens were properly perfected prior 

to the commencement of Kilgore’s work.  See, e.g., Michael’s Construction, Inc. v. American Nat’l 

Bank, 278 P.3d 701, 707-708 (Wyo. 2012);3 Kennedy Oil v. Lance Oil & Gas Co., Inc., 126 P.3d 

875, 881 (Wyo. 2006) (“priority of a perfected materialman’s lien relates back and attaches to the 

improvements made from the commencement of a construction project over liens later 

perfected.”); In re Ryckman Creek Resources, LLC, No. 16-10292, 2017 WL 548185, at *8 n. 33 

(Bankr. D. Del. Feb. 8, 2017) (a “mechanic’s lien (or O&G lien) has priority over any lender’s 

liens perfected after the commencement of construction”).  Pursuant to the Disclosure Statement,4 

the WMLP Secured Lenders’ are projected to recover anywhere from 20% to 40% of the $326.8 

million outstanding on the WMLP Term Loan Facility.  Accordingly, the WMLP Secured Lenders’ 

liens hold priority over Kilgore’s Original Claim.  

                                                 
3  Of note, in 2011, Wyoming repealed Wyoming Statutes § 29-1-305, replacing it with § 29-1-402.  Because of the 

“virtually identical” nature of the two, however, Wyoming courts look to cases construing the prior repealed 
version of the statute. In re Ryckman Creek Resources, LLC, No. 16-10292, 2017 WL 548185, at *8 n. 33 (Bankr. 
D. Del. Feb. 8, 2017)  

4  On March 18, 2019, the Court conditionally approved the WMLP Disclosure Statement via its Order 
(I )Conditionally Approving the Adequacy of the WMLP Disclosure Statement, (II) Approving the Solicitation 
and Notice Procedures with Respect to Confirmation of the WMLP Plan, (III) Approving the Form of Various 
Ballots and Notices in Connection Therewith, and (IV) Approving the Scheduling of Certain Dates in Connection 
with Confirmation of the WMLP Plan (the “WMLP Disclosure Statement Order”) [Docket No. 1620]. 
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2. Kilgore Does Not Hold a Valid Mechanic’s Lien. 

28. To the extent Kilgore claims a mechanic’s lien through the filing of the Lien 

Statement, such mechanic’s lien is invalid under § 29-2-101 et seq.  Section 29-2-101 of the 

Wyoming Statutes allows a contractor “performing any work on … any improvement upon real 

property” the ability to furnish a lien upon the improvements if the work is furnished under a 

contract and the statutory requirements are met.  Wyo. Stat. Ann. § 29-2-101.  “Mechanics liens 

were not recognized at and are in derogation of common law so there must be full compliance with 

legislative requirements.”  See Michael's Construction, Inc., 278 P.3d at 707.   

29. To properly perfect a mechanic’s lien, a lien claimant must provide certain notices 

within specific deadlines to a record owner or its agent.  Most significantly, section 29-2-106 

requires a contractor file a “lien statement within one hundred fifty (150) days . . . of the earlier of 

after the last day when work was performed or materials furnished under contract.”  Wyo. Stat. 

Ann. § 29-2-106.  To “have a perfected lien pursuant to this act, a lien claimant shall file with the 

county clerk a lien statement . . . .”  Wyo. Stat. Ann. § 29-1-312.   

30. Here, Kilgore failed to file the Lien Statement within the specific time periods 

required under Wyoming Statutes § 29-2-106 and is therefore barred from asserting a mechanic’s 

lien against the WMLP Debtors.  Contrary to Kilgore’s assertion in the Lien Statement that it 

completed its work on September 20, 2018, Kilgore actually completed its work on September 9, 

2018, and therefore, should have filed and recorded its Lien Statement on or before February 5, 

2019.  See Exhibit C, Access Road Memorandum.  Kilgore did not file the Lien Statement until 

February 11, 2019.  As a result, and pursuant to § 29-2-106, Kilgore is barred under Wyoming law 

from asserting a mechanic’s lien through the Lien Statement.  
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31. For these reasons, the WMLP Debtors respectfully request that the Court enter the 

Order reclassifying the Original Claim from a secured claim to an unsecured claim to be allocated 

against Debtor Westmoreland Kemmerer, LLC.  

3. Kilgore Did Not Comply With the Bar Date Order 

32. The Bar Date order set forth substantive requirements with which each claimant 

had to comply in filing and preparing each Proof of Claim. See Bar Date Order, ¶ 13.  In this vein, 

the Bar Date order required a claimant to “clearly identify the Debtor against which a claim is 

asserted, including the individual Debtor’s case number.  See Bar Date Order, ¶ 13(d).  The 

consequence for failing to comply with that requirement is that the subject claim is “deemed as 

filed only against Westmoreland Coal Company.  See Bar Date Order, ¶ 13(d).   

33. In the Original Claim, Kilgore did not comply with the foregoing requirement from 

the Bar Date Order.  In the Original Claim, Kilgore listed the case number for the case of 

Westmoreland Coal Company (18-35672), but listed Westmoreland Coal Company, 

Westmoreland Kemmerer, LLC, and Westmoreland Kemmerer Fee Coal Holding, LLC.  

Accordingly, pursuant to the Bar Date Order, the Original Claim should be deemed as filed only 

against Westmoreland Coal Company.   

Reservation of Rights 

34. This Objection is limited to the grounds stated herein. Accordingly, it is without 

prejudice to the rights of the Debtors to object to any claim on any ground whatsoever.  

The Debtors expressly reserves all further substantive or procedural objections. Nothing contained 

herein or any actions taken pursuant to such relief is intended or should be construed as: (a) an 

admission as to the validity of any prepetition claim against a Debtor entity; (b) a waiver of the 

Debtors’ right to dispute any prepetition claim on any grounds; (c) a promise or requirement to 

pay any prepetition claim; (d) an implication or admission that any particular claim is of a type 
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specified or defined in this Objection or any order granting the relief requested by this Objection; 

(e) a request or authorization to assume any prepetition agreement, contract, or lease pursuant to 

§  365 of the Bankruptcy Code; or (f) a waiver of the Debtors’ rights under the Bankruptcy Code 

or any other applicable law.  

Notice 

35. Notice of the hearing on the relief requested in this Objection has been provided by 

the Debtors in accordance and compliance with Bankruptcy Rules 4001 and 9014, as well as the 

Bankruptcy Local Rules, and is sufficient under the circumstances.  Without limiting the forgoing, 

due notice was afforded, whether by facsimile, electronic mail, overnight courier or hand delivery, 

to parties in interest, including (collectively, the “Notice Parties”): (a) the Office of the United 

States Trustee for the Southern District of Texas; (b) the Committee; (c) the indenture trustee under 

the WLB Debtors’ 8.75% senior secured notes due 2022; (d) the ad hoc group of lenders under the 

WLB Debtors’ prepetition term loan facility due 2020 and the WLB Debtors’ 8.75% senior secured 

notes due 2022; (e) the administrative agent under the WLB Debtors’ prepetition term loan facility 

due 2020; (f) the administrative agent under the WMLP Debtors’ term loan facility due 2018; (g) 

the ad hoc committee of certain lenders under the WMLP Debtors’ term loan facility due 2018; 

(h) the administrative agent under the WLB Debtors’ debtor-in-possession financing facility; (i) 

the lenders under the WLB Debtors’ debtor-in-possession financing facility; (j) counsel to the 

Conflicts Committee of the Board of Directors of Westmoreland Resources GP, LLC; (k) the 

United States Attorney’s Office for the Southern District of Texas; (l) the Internal Revenue 

Service; (m) the United States Environmental Protection Agency and similar state environmental 

agencies for states in which the Debtors conduct business; (n) the offices of the attorneys general 

for the states in which the Debtors operate; (0) the United States Securities and Exchange 
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Commission; (p) the Pension Benefit Guaranty Corporation; (q) Kilgore; and (r) any party that has 

requested notice pursuant to Bankruptcy Rule 2002. 

36. The Debtors submit that, in light of the nature of the relief requested, no other or 

further notice need be given. 

WHEREFORE, the Debtors respectfully request that the Court enter the Order, 

substantially in the form filed with this Objection, granting the relief requested herein and such 

other and further relief as is just and equitable. 

 
Dated: May 6, 2019 
Houston, TX 
/s/  Matthew D. Cavenaugh   
Matthew D. Cavenaugh (Bar No. 24062656) 
Bruce J. Ruzinsky (Bar No. 17469425) 

 Heather Lennox (admitted pro hac vice) 
Oliver S. Zeltner (Bar No. 24104000) 

Jennifer F. Wertz (Bar No. 24072822)  JONES DAY 
JACKSON WALKER L.L.P.  North Point 
1401 McKinney Street, Suite 1900  901 Lakeside Avenue 
Houston, Texas 77010  Cleveland, Ohio 44114 
Telephone:   (713) 752-4200  Telephone: (216) 586-7111 
Facsimile:    (713) 752-4221  Facsimile: (216) 579-0212 
Email:   bruzinsky@jw.com  Email:  hlennox@jonesday.com 
  mcavenaugh@jw.com    ozeltner@jonesday.com  
  jwertz@jw.com   
   

Co-Counsel to the WMLP Debtors  -and- 

and Debtors in Possession  Timothy W. Hoffmann (admitted pro hac vice) 
  JONES DAY 
  77 West Wacker 
  Chicago, Illinois 60601 
  Telephone: (312) 269-4376 
  Facsimile: (312) 782-8585 
  Email:  thoffman@jonesday.com 
   
  Conflicts Counsel to the WMLP Debtors and Counsel 

to the Conflicts Committee of the WMGP Board of 
Directors 
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Certificate of Service 

I certify that on 6th day of May 2019, I caused a copy of the foregoing document to be 
served by the Electronic Case Filing System for the United States Bankruptcy Court for the 
Southern District of Texas. 

/s/ Matthew D. Cavenaugh 
Matthew D. Cavenaugh 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 
In re: 
 
Westmoreland Coal Company, et al.,1 
 
 Debtors. 

 
 

 
Chapter 11 
 
Case No. 18-35672 (DRJ) 
 
(Jointly Administered) 

 
DECLARATION OF ROBERT P. ESPOSITO IN SUPPORT OF WMLP DEBTORS’ 
OBJECTION TO PROOF OF CLAIM NO. 11-2 FILED IN CASE NO. 18-35672 BY 

KILGORE COMPANIES, LLC DBA LEGRAND JOHNSON CONSTRUCTION  
 

I, ROBERT P. ESPOSITO, hereby declare under penalty of perjury: 

1. I am a Director of Alvarez & Marsal North America, LLC (“A&M”).  A&M was 

retained by the above-captioned Reorganized WLB Debtors2 and the WMLP Debtors3 

(collectively, with the Reorganized WLB Debtors, the “Debtors”) as restructuring advisor in 

connection with these chapter 11 cases.  I have more than ten (10) years of restructuring 

experience. 

2. I am generally familiar with the WMLP Debtors’ day-to-day operations, financing 

arrangements, business affairs, and books and records that reflect, among other things, the WMLP 

                                                 
1  Due to the large number of debtors in these chapter 11 cases, for which joint administration has been granted, a 

complete list of the debtors and the last four digits of their tax identification, registration, or like numbers is not 
provided herein.  A complete list of such information may be obtained on the website of the claims and noticing 
agent in these chapter 11 cases at www.donlinrecano.com/westmoreland.  Westmoreland Coal Company's service 
address for the purposes of these chapter 11 cases is 9540 South Maroon Circle, Suite 300, Englewood, Colorado 
80112. 

2  “WLB Debtors” and “Reorganized WLB Debtors” after the effective date, means all Debtors except for 
Westmoreland Resources GP, LLC, Westmoreland Resource Partners, LP (“WMLP”), and WMLP’s subsidiaries 
(collectively with WMLP, the “WMLP Debtors”).   

3  Specifically, the WMLP Debtors are:  (a) WMLP; (b) Westmoreland Kemmerer, LLC; (c) Oxford Mining 
Company, LLC; (d) Harrison Resources, LLC; (e) Oxford Mining Company-Kentucky, LLC; (f) Daron Coal 
Company, LLC; (g) Oxford Conesville, LLC; and (h) Westmoreland Kemmerer Fee Coal Holdings, LLC. 
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Debtors’ liabilities and the amount thereof owed to their creditors as of the Petition Date.  I read 

the WMLP Debtors’ Objection to Proof of Claim No. 11-2 Filed in Case No. 18-35672 by Kilgore 

Companies, LLC dba LeGrand Johnson Construction (Amended Claim) (the “Objection”), filed 

contemporaneously herewith.4 

3. To the best of my knowledge, information, and belief, the assertions made in the 

Objection are accurate.  In evaluating the Objected Claims, the Reviewing Parties reviewed the 

WMLP Debtors’ books and records, the Objected Claims, and the supporting documentation 

provided, and determined that the Original Claim should be reclassified, modified, and adjusted.  

As such, I believe that the modification of the Original Claim on the terms set forth in the Objection 

is appropriate.  

The Reclassified Claim 
 

4. The Reviewing Parties have thoroughly reviewed the WMLP Debtors’ books and 

records, along with the Original Claim and any documents filed therewith, and have determined 

that the Original Claim should be reclassified, adjusted, and modified to reflect the true liability of 

the Debtors, the Corrected Claim.  Under the Original Claim, Kilgore improperly asserts a secured 

claim of $522,854.06 against Debtor Westmoreland Coal Company.  However, pursuant to the 

WMLP Debtors’ books and records and in accordance with Kilgore’s documentation, including 

the Access Road Memorandum attached to the Objection as Exhibit C, Kilgore does not have a 

lien on the WMLP Debtors’ property, and as such is only entitled to a general unsecured claim.  

The Original Claim, therefore, should be reclassified as a general unsecured claim and allocated 

to the correct debtor entity.  Pursuant to the Debtors’ books and records, and in accordance with 

Kilgore’s documentation, Kilgore is entitled to a general unsecured claim of $522,854.06 against 

                                                 
4  Capitalized but undefined terms herein shall have the same meaning ascribed to them as in the Objection 
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Debtor Westmoreland Kemmerer, LLC.  Failure to reclassify the Original Claim as a general 

unsecured claim and to adjust the liability of the Original Claim to be held against the proper 

Debtor entity could result in an unwarranted recovery against the Debtors to the detriment of other, 

similarly situated creditors.  Therefore, the WMLP Debtors seek entry of the Order reclassifying, 

modifying, and adjusting the amount of the Original Claim.  Accordingly, the Debtors request that 

the court sustain the Objection and adjust the Original Claim to the Corrected Claim. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the facts set forth in 

the foregoing declaration are true and correct to the best of my knowledge, information and belief.  

Dated:  May 6, 2019 /s/ Robert P. Esposito    
 Robert P. Esposito 
 Director 

Alvarez & Marsal North America, LLC 
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EXHIBIT B 
 

Original Claim [Claim No. 11-2] 
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EXHIBIT C 
 

Access Road Memorandum 
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WESTMORELAND RESOURCE PARTNERS, LP 
    Kemmerer Mine 
 
         P. O. Box 950, Kemmerer, WY 83101  
         Phone:  (307)828-2200 • Toll Free: (855) 922-6463  www.westmoreland.com 
 
 
 
 
Access Road Project 
 

The access road project will begin in August 27, 2018 and finish on September 9, 
2018 (the chip seal is the last part of the project and it is scheduled for Sept 9).  All 
work will be completed by LeGrand Johnson. The work consists of: 
 

 Scarifying, filling, and compacting roadway 
 Place and compact additional roadbase 
 Chip seal the road 
 Pour concrete 25’ on each side of the current concrete under 80 belt 
 Chip seal truck loadout area 
 

 
The entire access road is included in the above work.  Parking lots will not be re-sealed this 
year. 
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